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VIII.  CHANGES  IN  EXISTING  LAW  MADE  BY  THE  BILL,  AS 

REPORTED 


In  compliance  with  clause  3  of  Rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Internal  Revenue  Code  of  1954 

******* 

Subtitle  A — Income  Taxes 

Chapter  1.  Normal  taxes  and  surtaxes. 
Chapter  2.  Tax  on  self-employed  income. 

Chapter  3.  Withholding  of  tax  on  nonresident  aliens  and  foreign  corporations  [and 

tax-free  covenent  bonds] . 
Chapter  4.  Rules  applicable  to  recovery  of  excessive  profits  on  government  contracts. 
Chapter  5.  Tax  on  transfers  to  avoid  income  tax. 
Chapter  6.  Consolidated  returns. 

CHAPTER  1— NORMAL  TAXES  AND  SURTAXES 

******* 

Subchapter  A — Determination  of  Tax  Liability 

******* 

PART  I— TAX  ON  INDIVIDUALS 

******* 

SEC.  2.  DEFINITIONS  AND  SPECIAL  RULES. 

(a)  Definition  of  Surviving  Spouse. — 

(1)  In  General.— For  purposes  of  section  1,  the  term  "surviv- 
ing spouse"  means  a  taxpayer — 

(A)  whose  spouse  died  during  either  of  his  two  taxable 
years  immediately  preceding  the  taxable  year,  and 

(B)  who  maintains  as  his  home  a  household  which  consti- 
tutes for  the  taxable  year  the  principal  place  of  abode  (as  a 
member  of  such  household)  of  a  dependent  (i)  who  (within 
the  meaning  of  section  152)  is  a  son,  stepson,  daughter,  or 
stepdaughter  of  the  taxpayer,  and  (ii)  with  respect  to 
whom  the  taxpayer  is  entitled  to  a  deduction  for  the  tax- 
able year  under  section  151. 
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For  purposes  of  this  paragraph,  an  individual  shall  be  consid- 
ered as  maintaining  a  household  only  if  over  half  of  the  cost  of 
maintaining  the  household  during  the  taxable  year  is  fur- 
nished by  such  individual. 

(2)  Limitations. — Notwithstanding  paragraph  (1),  for  pur- 
poses of  section  1  a  taxpayer  shall  not  be  considered  to  be  a 
surviving  spouse — 

(A)  if  the  taxpayer  has  remarried  at  any  time  before  the 
close  of  the  taxable  year,  or 

(B)  unless,  for  the  taxpayer's  taxable  year  during  which 
his  spouse  died,  a  joint  return  could  have  been  made  under 
the  provisions  of  section  6013  (without  regard  to  subsection 
(a)(3)  thereof). 

(3)  Special  rule  where  deceased  spouse  was  in  missing 
status. — If  an  individual  was  in  a  missing  status  (within  the 
meaning  of  sectoin  6013(f)(3))  as  a  result  of  service  in  a  combat 
zone  (as  determined  for  purposes  of  section  112)  and  if  such  in- 
dividual remains  in  such  status  until  the  date  referred  to  in 
subparagraph  (A)  or  (B),  then,  for  purposes  of  paragraph  (1)(A), 
the  date  on  which  such  individual  died  shall  be  treated  as  the 
earlier  of  the  date  determined  under  subparagraph  (A)  or  the 
date  determined  under  subparagraph  (B): 

(A)  the  date  on  which  the  determination  is  made  under 
section  556  of  title  37  of  the  United  States  Code  or  under 
section  5566  of  title  5  of  such  Code  (whichever  is  applica- 
ble) that  such  individual  died  while  in  such  missing  status, 
or 

(B)  the  date  which  is — 

(i)  December  31,  1982,  in  the  case  of  service  in  the 
combat  zone  designated  for  purposes  of  the  Vietnam 
conflict,  or 

(ii)  2  years  after  the  date  designated  under  section 
112  as  the  date  of  termination  of  combatant  activities 
in  that  zone,  in  the  case  of  any  combat  zone  other 
than  that  referred  to  in  clause  (i). 

(b)  Definition  of  Head  of  Household. — 

(1)  In  general. — For  purposes  of  this  subtitle,  an  individual 
shall  be  considered  a  head  of  a  household  in,  and  only  if,  such 
individual  is  not  married  at  the  close  of  his  taxable  year,  is  not 
a  surviving  spouse  (as  defined  in  subsection  (a)),  and  either — 
(A)  maintains  as  his  home  a  household  which  constitutes 
for  more  than  one-half  of  such  taxable  year  the  principle 
place  of  abode,  as  a  member  of  such  household,  of— 

(i)  a  son,  stepson,  daughter,  or  stepdaughter  of  the 
taxpayer,  or  a  descendant  of  a  son  or  daughter  of  the 
taxpayer,  but  is  such  son,  stepson,  daughter,  step- 
daughter, or  descendant  is  married  at  the  close  of  the 
taxpayer's  taxable  year,  only  if  the  taxpayer  is  enti- 
tled to  a  deduction  for  the  taxable  year  for  such 
person  under  section  151  (or  would  be  so  entitled  but 
for  paragraph  (2)  or  (4)  of  section  152(e)),  or 

(ii)  any  other  person  who  is  a  dependent  of  the  tax- 
payer, if  the  taxpayer  is  entitled  to  a  deduction  for  the 
taxable  year  for  such  person  under  section  151,  or 
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(B)  maintains  a  household  which  constitutes  for  such 
taxable  year  the  principal  place  of  abode  of  the  father  or 
mother  of  the  taxpayer,  if  the  taxpayer  is  entitled  to  a  de- 
duction for  the  taxable  year  for  such  father  or  mother 
under  section  151. 
For  purposes  of  this  paragraph,  an  individual  shall  be  consid- 
ered as  maintaining  a  household  only  if  over  half  of  the  cost  of 
maintaining  the  household  during  the  taxable  year  is  fur- 
nished by  such  individual. 

(2)  Determination  of  status. — For  purposes  of  this  subsec- 
tion— 

(A)  a  legally  adopted  child  of  a  person  be  considered  a 
child  of  such  person  by  blood; 

(B)  an  individual  who  is  legally  separated  from  his 
spouse  under  a  decree  of  divorce  or  of  separate  mainte- 
nance shall  not  be  considered  as  married; 

(C)  a  taxpayer  shall  be  considered  as  not  married  at  the 
close  of  his  taxable  year  if  at  any  time  during  the  taxable 
year  his  spouse  is  a  nonresident  alien;  and 

(D)  a  taxpayer  shall  be  considered  as  married  at  the 
close  of  his  taxable  year  if  his  spouse  (other  than  a  spouse 
described  in  subparagraph  (Q)  died  during  the  taxable 
year. 

(3)  Limitations. — Notwithstanding  paragraph  (1),  for  pur- 
poses of  this  subtitle  a  taxpayer  shall  not  be  considered  to  be  a 
head  of  a  household — 

(A)  if  at  any  time  during  the  taxable  year  he  is  a  nonres- 
ident alien;  or 

(B)  by  reason  of  an  individual  who  would  not  be  a  de- 
pendent for  the  taxable  year  but  for — 

(i)  paragraph  (9)  of  section  152,  or 

(ii)  subsection  (c)  of  section  152. 

******* 

PART  II— TAX  ON  CORPORATIONS 

******* 

SEC.  12.  CROSS  REFERENCES  RELATING  TO  TAX  ON  CORPORATIONS. 

(1)  For  tax  on  the  unrelated  business  income  of  certain  chari- 
table and  other  corporations  exempt  from  tax  under  this  chap- 
ter, see  section  511. 

(2)  For  accumulated  earnings  tax  and  personal  holding  com- 
pany tax,  see  parts  I  and  II  of  subchapter  G  (sec.  531  and  fol- 
lowing). 

(3)  For  doubling  of  tax  on  corporations  of  certain  foreign 
countries,  see  section  891. 

(4)  For  alternative  tax  in  case  of  capital  gains,  see  section 
1201(a). 

(5)  For  rate  of  withholding  in  case  of  foreign  corporations, 
see  section  1442. 

[(6)  for  withholding  of  tax  on  tax-free  covenant  bonds,  see 
section  1451.] 
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[(7)1  (6)  For  limitation  on  benefits  of  graduated  rate  sched- 
ule provided  in  section  11(b),  see  section  1551. 

[(8)](7!)  For  minimum  tax  for  tax  preferences,  see  section  56. 

PART  III— CHANGES  IN  RATES  DURING  A  TAXABLE  YEAR 

Sec.  £21 J  15.  Effect  of  changes. 

Sec.  [21]  15.  EFFECT  OF  CHANGES. 

r 

(a)  General  Rule. — If  any  rate  of  tax  imposed  by  this  chapter 
changes,  and  if  the  taxable  year  includes  the  effective  date  of  the 
change  (unless  that  date  is  the  first  day  of  taxable  year),  then — 

(1)  tentative  taxes  shall  be  computed  by  applying  the  rate  for 
the  period  before  the  effective  date  of  the  change,  and  the  rate 
for  the  period  on  and  after  such  date,  to  the  taxable  income  for 
the  entire  taxable  year;  and 

(2)  the  tax  for  such  taxable  year  shall  be  the  sum  of  the  pro- 
portion of  each  tentative  tax  which  the  number  of  days  in  each 
period  bears  to  the  number  of  days  in  the  entire  taxable  year. 

(b)  Repeal  of  Tax.— For  purposes  of  subsection  (a) — 

(1)  if  a  tax  is  repealed,  the  repeal  shall  be  considered  a 
change  of  rate;  and 

(2)  the  rate  of  the  period  after  the  repeal  shall  be  zero. 

(c)  Effective  Date  of  Change. — For  purposes  of  subsections  (a) 
and  (b)— 

(1)  if  the  rate  changes  for  taxable  years  "beginning  after"  or 
"ending  after"  a  certain  date,  the  following  day  shall  be  con- 
sidered the  effective  date  of  the  change;  and 

(2)  if  a  rate  changes  for  taxable  years  "beginning  on  or 
after"  a  certain  date,  that  date  shall  be  considered  the  effective 
date  of  the  change. 

(d)  Section  Not  To  Apply  To  Section  1  Rate  Changes  Made  by 
Economic  Recovery  Tax  Act  of  1981.— This  section  shall  not 
apply  to  any  change  in  rates  under  section  1  attributable  to  the 
amendments  made  by  section  101  of  the  Economic  Recovery  Tax 
Act  of  1981  or  subsection  (f)  of  section  1  (relating  to  adjustments  in 
tax  tables  so  that  inflation  will  not  result  in  tax  increases). 

*  *  *  *  *  *  * 


PART  IV— CREDITS  AGAINST  TAX 

[Subpart  A.    Credits  allowable. 

[Subpart  B.    Rules  for  computing  credit  for  investment  in  certain  depreciable  prop- 
erty. 

[Subpart  C.    Rules  for  computing  credit  for  expenses  of  work  incentive  programs. 
[Subpart  D.   Rules  for  computing  credit  for  employment  of  certain  new  employ- 
ees.] 

Subpart  A.    Nonrefundable  personal  credits. 
Subpart  B.    Foreign  tax  credits,  etc. 
Subpart  C.    Refundable  credits. 
Subpart  D.    Business-related  credits. 

Subpart  E.    Rules  for  computing  credit  for  investment  in  certain  depreciable  proper- 

ty. 

Subpart  F.    Rules  for  computing  credit  for  employment  of  certain  new  employees. 
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[Subpart  A — Credits  Allowable 

[Sec.  31.    Tax  withheld  on  wages,  interest,  dividends,  and  patronage  dividends. 

[Sec.  32.  Tax  withheld  at  source  on  nonresident  aliens  and  foreign  corporations 
and  on  tax-free  covenant  bonds. 

[Sec.  33.  Taxes  of  foreign  countries  and  possessions  of  the  United  States;  posses- 
sion tax  credit. 

[Sec.  37.    Credit  for  the  elderly  and  the  permanently  and  totally  disabled. 

[Sec.  38.    Investment  in  certain  depreciable  property. 

[Sec.  39.    Certain  uses  of  gasoline  and  special  fuels. 

[Sec.  40.    Expenses  of  work  incentive  programs. 

[Sec.  41.    Contributions  to  candidates  for  public  office. 

[Sec.  42.    General  tax  credit. 

[Sec.  43.    Earned  income. 

[Sec.  44.    Purchase  of  new  principal  residence. 

[Sec.  44A.    Expenses  for  household  and  dependent  care  services  necessary  for  gain- 
ful employment. 
[Sec.  44B.    Credit  for  employment  of  certain  new  employees. 
[Sec.  44C.    Residential  energy  credit. 

[Sec.  44D.    Credit  for  producing  fuel  from  a  nonconventional  source. 

[Sec.  44E.   Alcohol  used  as  fuel. 

[Sec.  44F.    Credit  for  increasing  research  activities. 

[Sec.  44G.    Employee  stock  ownership  credit. 

[Sec.  44H.  Clinical  testing  expenses  for  certain  drugs  for  rare  diseases  or  condi- 
tions. 

[Sec.  45.   Overpayments  of  tax. 

Subpart  A — Nonrefundable  Personal  Credits 

Sec.  21.  Expenses  for  household  and  dependent  care  services  necessary  for  gainful  em- 
ployment. 

Sec.  22.  Credit  for  the  elderly  and  the  permanently  and  totally  disabled. 

Sec.  23.  Residential  energy  credit. 

Sec.  24.  Contributions  to  candidates  for  public  office. 

Sec.  25.  Interest  on  certain  home  mortgages. 

Sec.  26.  Limitation  based  on  tax  liability;  definition  of  tax  liability. 

SEC.  [44A.J  21.  EXPENSES  FOR  HOUSEHOLD  AND  DEPENDENT  CARE 
SERVICES  NECESSARY  FOR  GAINFUL  EMPLOYMENT. 

(a)  Allowance  of  Credit. — 

(1)  In  general. — In  the  case  of  an  individual  who  maintains 
a  household  which  includes  as  a  member  one  or  more  qualify- 
ing individuals  (ad  defined  in  subsection  [(c)(l)]_ffejflj,  there 
shall  be  allowed  as  a  credit  against  the  tax  imposed  by  this 
chaper  for  the  taxable  year  an  amount  equal  to  the  applicable 
percentage  of  the  employment-related  expenses  (as  defined  in 
subsection  [(c)(2)]  (b)(2)  paid  by  such  individual  during  the 
taxable  year. 

(2)  Applicable  percentage  defined. — For  purposes  of  para- 
graph (1),  the  term  "applicable  percentage"  means  30  percent 
reduced  (but  not  below  20  percent)  by  1  percentage  point  for 
each  $2,000  (or  fraction  thereof)  by  which  the  taxpayer's  ad- 
justed gross  income  for  the  taxable  year  exceeds  $10,000. 

[(b)  Application  With  Other  Credits.— The  credit  allowed  by 
subsection  (a)  shall  not  exceed  the  amount  of  the  tax  imposed  by 
this  chapter  for  the  taxable  year  reduced  by  the  sum  of  the  credits 
allowable  under — 

[(1)  section  33  (relating  to  foreign  tax  credit), 
[(2)  section  37  (relating  to  credit  for  the  elderly), 
[(3)  section  38  (relating  to  investment  in  certain  depreciable 
property), 
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[(4)  section  40  (relating  to  expenses  of  work  incentive  pro- 
grams), 

[(5)  section  41  (relating  to  contributions  to  candidates  for 
public  office), 

[(6)  section  42  (relating  to  general  tax  credit),  and 
[(7)  section  44  (relating  to  purchase  of  new  principal  resi- 
dence).! 

[(c)!  (b)  Definitions  of  Qualifying  Individual  and  Employ- 
ment-Related Expenses— For  purposes  of  this  section— 

(1)  Qualifying  individual— The  term  "qualifying  individu- 
al' '  means — 

(A)  a  dependent  of  the  taxpayer  who  is  under  the  age  of 
15  and  with  respect  to  whom  the  taxpayer  is  entitled  to  a 
deduction  under  section  151(e), 

(B)  a  dependent  of  the  taxpayer  who  is  physically  or 
mentally  incapable  of  caring  for  himself,  or 

(C)  the  spouse  of  the  taxpayer,  if  he  is  physically  or  men- 
tally incapable  of  caring  for  himself. 

(2)  Employment-related  expenses. — 

(A)  In  general. — The  term  "employment-related  ex- 
penses" means  amounts  paid  for  the  following  expenses, 
but  only  if  such  expenses  are  incurred  to  enable  the  tax- 
payer to  be  gainfully  employed  for  any  period  for  which 
there  are  1  or  more  qualifying  individuals  with  respect  to 
the  taxpayer: 

(i)  expenses  for  household  services,  and 

(ii)  expenses  for  the  care  of  a  qualifying  individual. 

(B)  Exception. — Employment-related  expenses  described 
in  subparagraph  (A)  which  are  incurred  for  services  out- 
side the  taxpayer's  household  shall  be  taken  into  account 
only  if  incurred  for  the  care  of— 

(i)  a  qualifying  individual  described  in  paragraph 
(D(A),  or 

(ii)  a  qualifying  individual  (not  described  in  para- 
graph (1)(A))  who  regularly  spends  at  least  8  hours 
each  day  in  the  taxpayer's  household. 

(C)  Dependent  care  centers.— Employment-related  ex- 
penses described  in  subparagraph  (A)  which  are  incurred 
for  services  provided  outside  the  taxpayer's  household  by  a 
dependent  care  center  (as  defined  in  subparagraph  (D)) 
shall  be  taken  into  account  only  if— 

(i)  such  center  complies  with  all  applicable  laws  and 
regulations  of  a  State  or  unit  of  local  government,  and 

(ii)  the  requirements  of  subparagraph  (B)  are  met. 

(D)  Dependent  care  center  defined. — For  purposes  of 
this  paragraph,  the  term  "dependent  care  center'  means 
any  facility  which — 

(i)  provides  care  for  more  than  six  individuals  (other 
than  individuals  who  reside  at  the  facility),  and 

(ii)  receives  a  fee,  payment,  or  grant  for  providing 
services  for  any  of  the  individuals  (regardless  of 
whether  such  facility  is  operated  for  profit.) 

[(d)]  (c)  Dollar  Limit  on  Amount  Creditable. — The  amount  of 
the  employment-related  expenses  incurred  during  any  taxable  year 
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which  may  be  taken  into  account  under  subsection  (a)  shall  not 
exceed — 

(1)  $2,400  if  there  is  1  qualifying  individual  with  respect  to 
the  taxpayer  for  such  taxable  year,  or 

(2)  $4,800  if  there  are  2  or  more  qualifying  individuals  with 
respect  to  the  taxpayer  for  such  taxable  year. 

[(e)J  (d)  Earned  Income  Limitation.— 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amount  of  the  employment-related  expenses  incurred 
during  any  taxable  year  which  may  be  taken  into  account 
under  subsection  (a)  shall  not  exceed — 

(A)  in  the  case  of  an  individual  who  is  not  married  at 
the  close  of  such  year,  such  individual's  earned  income  for 
such  year,  or 

(B)  in  the  case  of  an  individual  who  is  married  at  the 
close  of  such  year,  the  lesser  of  such  individual's  earned 
income  or  the  earned  income  of  his  spouse  for  such  year. 

(2)  Special  rule  for  spouse  who  is  a  student  or  incapable 
of  caring  for  himself. — In  the  case  of  a  spouse  who  is  a  stu- 
dent or  a  qualified  individual  described  in  subsection 
[(c)(1)(C),]  (b)(1)(C),  for  purposes  of  paragraph  (1),  such  spouse 
shall  be  deemed  for  each  month  during  which  such  spouse  is  a 
full-time  student  at  an  educational  institution,  or  is  such  a 
qualifying  individual,  to  be  gainfully  employed  and  to  have 
earned  income  of  not  less  than — 

(A)  $200  if  subsection  [(d)(1)]  (c)(1)  applies  for  the  tax- 
able year,  or 

(B)  $400  if  subsection  [(d)(2)]  (c)(2)  applies  for  the  tax- 
able year. 

In  the  case  of  any  husband  and  wife,  this  paragraph  shall 
apply  with  respect  to  only  one  spouse  for  any  one  month. 
[(f)]  (e)  Special  Rules.— For  purposes  of  this  section — 

(1)  Maintaining  household. — An  individual  shall  be  treated 
as  maintaining  a  household  for  any  period  only  if  over  half  the 
cost  of  maintaining  the  household  for  such  period  is  furnished 
by  such  individual  (or,  if  such  individual  is  married  during 
such  period,  is  furnished  by  such  individual  and  his  spouse). 

(2)  Married  couples  must  file  joint  return.— If  the  tax- 
payer is  married  at  the  close  of  the  taxable  year,  the  credit 
shall  be  allowed  under  subsection  (a)  only  if  the  taxpayer  and 
his  spouse  file  a  joint  return  for  the  taxable  year. 

(3)  Marital  status. — An  individual  legally  separated  from 
his  spouse  under  a  decree  of  divorce  or  of  separate  mainte- 
nance shall  not  be  considered  as  married. 

(4)  Certain  married  individuals  living  apart.— If— 

(A)  an  individual  who  is  married  and  who  files  a  sepa- 
rate return — 

(i)  maintains  as  his  home  a  household  which  consti- 
tutes for  more  than  one-half  of  the  taxable  year  the 
principal  place  of  abode  of  a  qualifying  individual,  and 

(ii)  furnishes  over  half  of  the  cost  of  maintaining 
such  household  during  the  taxable  year,  and 

(B)  during  the  last  6  months  of  such  taxable  year  such 
individual's  spouse  is  not  a  member  of  such  household, 
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such  individual  shall  not  be  considered  as  married. 

(5)  Special  dependency  test  in  case  of  divorced  parents, 
etc.— If— 

[(A)  a  child  (as  defined  in  section  151(e)(3))  who  is  under 
the  age  of  15  or  who  is  physically  or  mentally  incapable  of 
caring  for  himself  receives  over  half  of  his  support  during 
the  calendar  year  from  his  parents  who  are  divorced  or  le- 
gally separated  under  a  decree  of  divorce  or  separate 
maintenance  or  who  are  separated  under  a  written  separa- 
tion agreement,  and 

[(B)  such  child  is  in  the  custody  of  one  or  both  of  his 
parents  for  more  than  one-half  of  the  calendar  year, 
in  the  case  of  any  taxable  year  beginning  in  such  calendar  year 
such  child  shall  be  treated  as  being  a  qualifying  individual  de- 
scribed in  subparagraph  (A)  or  (B)  of  subsection  (c)(1),  as  the  case 
may  be,  with  respect  to  that  parent  who  has  custody  for  a  longer 
period  during  such  calendar  year  than  the  other  parent,  and  shall 
not  be  treated  as  being  a  qualifying  individual  with  respect  to  such 
other  parent.] 

(A)  paragraph  (2)  or  (4)  of  section  152(e)  applies  to  any 
child  with  respect  to  any  calendar  year,  and 

(B)  such  child  is  under  the  the  age  of  15  or  is  physically 
or  mentally  incapable  of  caring  for  himself, 

in  the  case  of  any  taxable  year  beginning  in  such  calendar  year, 
such  child  shall  be  treated  as  a  qualifying  individual  described 
in  subparagraph  (A)  or  (B)  of  subsection  (b)(1)  (whichever  is  ap- 
propriate) with  respect  to  the  custodial  parent  (within  the 
meaning  of  section  152(e)(1)),  and  shall  not  be  treated  as  a 
qualifying  individual  with  respect  to  the  noncustodial  parent. 

(6)  Payments  to  related  individuals. — No  credit  shall  be  al- 
lowed under  subsection  (a)  for  any  amount  paid  by  the  taxpay- 
er to  an  individual — 

(A)  with  respect  to  whom,  for  the  taxable  year,  a  deduc- 
tion under  section  151(e)  (relating  to  deduction  for  person- 
al exemptions  for  dependents)  is  allowable  either  to  the 
taxpayer  or  his  spouse,  or 

(B)  who  is  a  child  of  the  taxpayer  (within  the  meaning  of 
section  151(e)(3))  who  has  not  attained  the  age  of  19  at  the 
close  of  the  taxable  year. 

For  purposes  of  this  paragragh,  the  term  "taxable  year"  means 
the  taxable  year  of  the  taxpayer  in  which  the  service  is  per- 
formed. 

(7)  Student.— The  term  "student"  means  an  individual  who 
during  each  of  5  calendar  months  during  the  taxable  year  is  a 
full-time  student  at  an  educational  organization. 

(8)  Educational  organization.— The  term  "educational  or- 
ganization" means  an  educational  organization  described  in 
section  170(b)(l)(A)(ii). 

[(g)]  (f)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  necessary  to  carry  out  the  purposes  of  this  sec- 
tion. 
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SEC.  [37.]  22.  CREDIT  FOR  THE  ELDERLY  AND  THE  PERMANENTLY  AND 
TOTALLY  DISABLED. 

(a)  General  Rule. — In  the  case  of  a  qualified  individual,  there 
shall  be  allowed  as  a  credit  against  the  tax  imposed  by  this  chapter 
for  the  taxable  year  an  amount  equal  to  15  percent  of  such  individ- 
ual's section  [37  J  ^  amount  for  such  taxable  year. 

(b)  Qualified  Individual. — For  purposes  of  this  section,  the  term 
"qualified  individual"  means  any  individual — 

(1)  who  has  attained  age  65  before  the  close  of  the  taxable 
year,  or 

(2)  who  retired  on  disability  before  the  close  of  the  taxable 
year  and  who,  when  he  retired,  was  permanently  and  totally 
disabled. 

(c)  Section  [37  J  22  Amount. — For  purposes  of  subsection  (a) — 

(1)  In  General. — An  individual's  section  [37]^  amount  for 
the  taxable  year  shall  be  the  applicable  initial  amount  deter- 
mined under  pargraph  (2),  reduced  as  provided  in  paragraph 
(3)  and  in  subsection  (d). 

(2)  Initial  amount — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  initial  amount  shall  be — 

(i)  $5,000  in  the  case  of  a  single  individual,  or  a  joint 
return  where  only  one  spouse  is  a  qualified  individual, 

(ii)  $7,500  in  the  case  of  a  joint  return  where  both 
spouses  are  qualifed  individuals,  or 

(iii)  $3,750  in  the  case  of  a  married  individual  filing 
a  separate  return. 

(B)  Limitation  in  case  of  individuals  who  have  not 

ATTAINED  AGE  65. — 

(i)  In  general. — In  the  case  of  a  qualified  individual 
who  has  not  attained  age  65  before  the  close  of  the 
taxable  year,  except  as  provided  in  clause  (ii),  the  ini- 
tial amount  shall  not  exceed  the  disability  income  for 
the  taxable  year. 

(ii)  Special  rules  in  case  of  joint  return. — In  the 
case  of  a  joint  return  where  both  spouses  are  qualified 
individuals  and  at  least  one  spouse  has  not  attained 
age  65  before  the  close  of  the  taxable  year — 

(I)  if  both  spouses  have  not  attained  age  65 
before  the  close  of  the  taxable  year,  the  initial 
amount  shall  not  exceed  the  sum  of  such  spouses' 
disability  income,  or 

(II)  if  one  spouse  has  attained  age  65  before  the 
close  of  the  taxable  year,  the  initial  amount  shall 
not  exceed  the  sum  of  $5,000  plus  the  disability 
income  for  the  taxable  year  of  the  spouse  who  has 
not  attained  age  65  before  the  close  of  the  taxable 
year. 

(iii)  Disability  income. — For  purposes  of  this  sub- 
paragraph, the  term  "disability  income"  means  the  ag- 
gregate amount  includable  in  the  gross  income  of  the 
individual  for  the  taxable  year  under  section  72  or 
105(a)  to  the  extent  such  amount  constitutes  wages  (or 
payments  in  lieu  of  wages)  for  the  period  during  which 


498 


the  individual  is  absent  from  work  on  account  of  per- 
manent and  total  disability. 
(3)  Reduction  — 

(A)  In  general. — The  reduction  under  this  paragraph  is 
an  amount  equal  to  the  sum  of  the  amounts  received  by 
the  individual  (or,  in  the  case  of  a  joint  return,  by  either 
spouse)  as  a  pension  or  annuity  or  as  a  disability  benefit — 

(i)  which  is  excluded  from  gross  income  and  payable 
under — 

(I)  title  II  of  the  Social  Security  Act, 

(II)  the  Railroad  Retirement  Act  of  1974,  or 

(III)  a  law  administered  by  the  Veterans'  Ad- 
ministration, or 

(ii)  which  is  excluded  from  gross  income  under  any 
provision  of  law  not  contained  in  this  title. 

No  reduction  shall  be  made  under  clause  (i)(III)  for  any 
amount  described  in  section  104(a)(4). 

(B)  Treatment  of  certain  workmen's  compensation 
benefits. — For  purposes  of  subparagraph  (A),  any  amount 
treated  as  a  social  security  benefit  under  section  86(d)(3) 
shall  be  treated  as  a  disability  benefit  received  under  title 
II  of  the  Social  Security  Act. 

[(d)  Limitations. — 

[(1)  Adjusted  gross  income  limitations. — If  the  adjusted 
gross  income  of  the  taxpayer  exceeds — 

[(A)  $7,500  in  the  case  of  a  single  individual, 
[(B)  $10,000  in  the  case  of  a  joint  return,  or 
[(C)  $5,000  in  the  case  of  a  married  individual  filing  a 
separate  return, 
the  section  37  amount  shall  be  reduced  by  one-half  of  the 
excess  of  the  adjusted  gross  income  over  $7,500,  $10,000,  or 
$5,000,  as  the  case  may  be. 

[(2)  Limitation  based  on  amount  of  tax. — The  amount  of 
the  credit  allowed  by  this  section  for  the  taxable  year  shall  not 
exceed  the  amount  of  the  tax  imposed  by  this  chapter  for  such 
taxable  year.] 

(d)  Adjusted  Gross  Income  Limitation. — If  the  adjusted  gross 
income  of  the  taxpayer  exceeds — 

(1)  $7,500  in  the  case  of  a  single  individual, 

(2)  $10,000  in  the  case  of  a  joint  return,  or 

(3)  $5,000  in  the  case  of  a  married  individual  filing  a  sepa- 
rate return, 

the  section  22  amount  shall  be  reduced  by  one-half  of  the  excess  of 
the  adjusted  gross  income  over  $7, 500,  $10,000,  or  $5,000,  as  the  case 
may  be. 

(e)  Definition  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

(1)  Married  couple  must  file  joint  return. — Except  in  the 
case  of  a  husband  and  wife  who  live  apart  at  all  times  during 
the  taxable  year,  if  the  taxpayer  is  married  at  the  close  of  the 
taxable  year,  the  credit  provided  by  this  section  shall  be  al- 
lowed only  if  the  taxpayer  and  his  spouse  file  a  joint  return  for 
the  taxable  year. 
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(2)  Marital  status. — Marital  status  shall  be  determined 
under  section  143. 

(3)  Permanent  and  total  disability  defined. — An  individu- 
al is  permanently  and  totally  disabled  if  he  is  unable  to  engage 
in  any  substantial  gainful  activity  by  reason  of  any  medically 
determinable  physical  or  mental  impairment  which  can  be  ex- 
pected to  result  in  death  or  which  has  lasted  or  can  be  expect- 
ed to  last  for  a  continuous  period  of  not  less  than  12  months. 
An  individual  shall  be  not  considered  to  be  permanently  and 
totally  disabled  unless  he  furnishes  proof  of  the  existence 
thereof  in  such  form  and  manner,  and  at  such  times,  as  the 
Secretary  may  require. 

(f)  Nonresident  Alien  Ineligible  for  Credit.— No  credit  shall 
be  allowed  under  this  section  to  any  nonresident  alien. 

SEC.  [44c]  23.  RESIDENTIAL  ENERGY  CREDIT. 

(a)  General  Rule. — In  the  case  of  an  individual,  there  shall  be 
allowed  as  a  credit  against  the  tax  imposed  by  this  chapter  for  the 
taxable  year  an  amount  equal  to  the  sum  of— 

(1)  the  qualified  energy  conservation  expenditures,  plus 

(2)  the  qualified  renewable  energy  source  expenditures. 

(b)  Qualified  Expenditures. — For  purposes  of  subsection  (a) — 

(1)  Energy  conservation. — In  the  case  of  any  dwelling  unit, 
the  qualified  energy  conservation  expenditures  are  15  percent 
of  so  much  of  the  energy  conservation  expenditures  made  by 
the  taxpayer  during  the  taxable  year  with  respect  to  such  unit 
as  does  not  exceed  $2,000. 

(2)  Renewable  energy  source. — In  the  case  of  any  dwelling 
unit,  the  qualified  renewable  energy  source  expenditures  are 
40  percent  of  so  much  of  the  renewable  energy  source  expendi- 
tures made  by  the  taxpayer  during  the  taxable  year  with  re- 
spect to  such  unit  as  does  not  exceed  $10,000. 

(3)  Prior  expenditures  by  taxpayer  on  same  residence 
taken  into  account. — If  for  any  prior  year  a  credit  was  al- 
lowed to  the  taxpayer  under  this  section  with  respect  to  any 
dwelling  unit  by  reason  of  energy  conservation  expenditures  or 
renewable  energy  source  expenditures,  paragraph  (1)  or  (2) 
(whichever  is  appropriate)  shall  be  applied  for  the  taxable  year 
with  respect  to  such  dwelling  unit  by  reducing  each  dollar 
amount  contained  in  such  paragraph  by  the  prior  year  expend- 
itures taken  into  account  under  such  paragraph. 

(4)  Minimum  dollar  amount. — No  credit  shall  be  allowed 
under  this  section  with  respect  to  any  return  for  any  taxable 
year  if  the  amount  which  would  (but  for  this  paragraph)  be  al- 
lowed with  respect  to  such  return  is  less  than  $10. 

[(5)  Application  with  other  credits. — The  credit  allowed 
by  subsection  (a)  shall  not  exceed  the  tax  imposed  by  this  chap- 
ter for  the  taxable  year,  reduced  by  the  sum  of  the  credits  al- 
lowable under  a  section  of  this  subpart  having  a  lower  number 
or  letter  designation  than  this  section,  other  than  credits  al- 
lowable by  sections  31,  39,  and  43. 
[(6)  Carryover  of  unused  credit. — 

[(A)  In  general. — If  the  credit  allowable  under  subsec- 
tion (a)  for  any  taxable  year  exceeds  the  limitation  im- 
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posed  by  paragraph  (5)  for  such  taxable  year,  such  excess 
shall  be  carried  to  the  succeeding  taxable  year  and  added 
to  the  credit  allowable  under  subsection  (a)  for  such  suc- 
ceeding taxable  year. 

[(B)  NO  CARRYOVER  TO  TAXABLE  YEARS  BEGINNING  AFTER 

December  31,  1987. — No  amount  may  be  carried  under  sub- 
paragraph (A)  to  any  taxable  year  beginning  after  Decem- 
ber 31,  1987.] 

(5)  Carryforward  of  unused  credit. — 

(A)  In  general. — If  the  credit  allowable  under  subsec- 
tion (a)  for  any  taxable  year  exceeds  the  limitation  imposed 
by  section  26(a)  for  such  taxable  year  reduced  by  the  sum  of 
the  credits  allowable  under  this  subpart  (other  than  this 
section  and  section  25),  such  excess  shall  be  carried  to  the 
succeeding  taxable  year  and  added  to  the  credit  allowable 
under  subsection  (a)  for  such  succeeding  taxable  year. 

(B)  NO   CARRYFORWARD   TO   TAXABLE   YEARS  BEGINNING 

after  December  31,  1987. — No  amount  may  be  carried 
under  subparagraph  (A)  to  any  taxable  year  beginning  after 
December  31,  1987. 
(c)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

(1)  Energy  conservation  expenditures.— The  term  "energy 
conservation  expenditure' '  means  an  expenditure  made  on  or 
after  April  20,  1977,  by  the  taxpayer  for  insulation  or  any 
other  energy-conserving  component  (or  for  the  orginial  instal- 
lation of  such  insulation  or  other  component)  installed  in  or  on 
a  dwelling  unit — 

(A)  which  is  located  in  the  United  States, 

(B)  which  is  used  by  the  taxpayer  as  his  principal  resi- 
dence, and 

(C)  the  construction  of  which  was  substantially  complet- 
ed before  April  20,  1977. 

(2)  Renewable  energy  source  expenditure.— 

(A)  In  general. — The  term  "renewable  energy  source 
expenditure"  means  an  expenditure  made  on  or  after 
April  20,  1977,  by  the  taxpayer  for  renewable  energy 
source  property  installed  in  connection  with  a  dwelling 
unit — 

(i)  which  is  located  in  the  United  States,  and 

(ii)  which  is  used  by  the  taxpayer  as  his  principal 
residence. 

(B)  Certain  labor  and  other  costs  included.— The 
term  "renewable  energy  source  expenditure"  includes — 

(i)  expenditures  for  labor  costs  properly  allocable  to 
the  onsite  preparation,  assembly,  or  original  installa- 
tion of  renewable  energy  source  property,  and 

(ii)  expenditures  for  an  onsite  well  drilled  for  any 
geothermal  deposit  (as  defined  in  section  613(e)(3)),  but 
only  if  the  taxpayer  has  not  elected  under  section 
263(c)  to  deduct  any  portion  of  such  expenditures. 

(C)  Swimming  pool,  etc.,  used  as  storage  medium.— The 
term  "renewable  energy  source  expenditure"  does  not  in- 
clude any  expenditure  properly  allocable  to  a  swimming 
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pool  used  as  an  energy  storage  medium  or  to  any  other 
energy  storage  medium  which  has  a  primary  function 
other  than  the  function  of  such  storage. 

(D)  Certain  solar  panels. — No  solar  panel  installed  as 
a  roof  (or  portion  thereof)  shall  fail  to  be  treated  as  renew- 
able energy  source  property  solely  because  it  constitutes  a 
structural  component  of  the  dwelling  on  which  it  is  in- 
stalled. 

(3)  Insulation. — The  term  ' 'insulation"  means  any  item — 

(A)  which  is  specifically  and  primarily  designed  to 
reduce  when  installed  in  or  on  a  dwelling  (or  water  heater) 
the  heat  loss  or  gain  of  such  dwelling  (or  water  heater), 

(B)  the  original  use  of  which  begins  with  the  taxpayer, 

(C)  which  can  reasonably  be  expected  to  remain  in  oper- 
ation for  at  least  3  years,  and 

(D)  which  meets  the  performance  and  quality  standards 
(if  any)  which — 

(i)  have  been  prescribed  by  the  Secretary  by  regula- 
tions, and 

(ii)  are  in  effect  at  the  time  of  the  acquisition  of  the 
item. 

(4)  Other  energy-conserving  component. — The  term 
"other  energy-conserving  component"  means  any  item  (other 
than  insulation) — 

(A)  which  is — 

(i)  a  furnace  replacement  burner  designed  to  achieve 
a  reduction  in  the  amount  of  fuel  consumed  as  a  result 
of  increased  combustion  efficiency, 

(ii)  a  device  for  modifying  flue  openings  designed  to 
increase  the  efficiency  of  operation  of  the  heating 
system, 

(iii)  an  electrical  or  mechanical  furnace  ignition 
system,  which  replaces  a  gas  pilot  light, 

(iv)  a  storm  or  thermal  window  or  door  for  the  exte- 
rior of  the  dwelling, 

(v)  an  automatic  energy-saving  setback  thermostat, 

(vi)  caulking  or  weatherstripping  of  an  exterior  door 
or  window, 

(vii)  a  meter  which  displays  the  cost  of  energy  usage, 

or 

(viii)  an  item  of  the  kind  which  the  Secretary  speci- 
fies by  regulations  as  increasing  the  energy  efficiency 
of  the  dwelling. 

(B)  the  original  use  of  which  begins  with  the  taxpayer. 

(C)  which  can  reasonably  be  expected  to  remain  in  oper- 
ation for  at  least  3  years,  and 

(D)  which  meets  the  performance  and  quality  standards 
(if  any)  which — 

(i)  have  been  prescribed  by  the  Secretary  by  regula- 
tions, and 

(ii)  are  in  effect  at  the  time  of  the  acquisition  of  the 
item. 

(5)  Renewable  energy  source  property.— The  term  "renew- 
able energy  source  property"  means  property — 
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(A)  which,  when  installed  in  connections  with  a  dwell- 
ing, transmits  or  uses — 

(i)  solar  energy,  energy  derived  from  the  geothermal 
deposits  (as  defined  in  section  613(e)(3)),  or  any  other 
from  of  renewable  energy  which  the  Secretary  speci- 
fied by  regulations,  for  the  purpose  of  heating  or  cool- 
ing such  dwelling  or  providing  hot  water  or  electricity 
for  use  within  such  dwelling,  or 

(ii)  wind  energy  for  nonbusiness  residential  pur- 
poses, 

(B)  the  original  use  of  which  begins  with  the  taxpayer, 

(C)  which  can  reasonably  be  expected  to  remain  in  oper- 
ation for  at  least  5  years,  and 

(D)  which  meets  the  performance  and  quality  standards 
(if  any)  which — 

(i)  have  been  prescribed  by  the  Secretary  by  regula- 
tions, and 

(ii)  are  in  effect  at  the  time  of  the  acquisition  of  the 
property. 

(6)  Regulations. 

(A)  Criteria;  certification  procedures.— The  Secretary 
shall  by  regulations — 

(i)  establish  the  criteria  which  are  to  be  used  in  (I) 
prescribing  performance  and  quality  standards  under 
paragraphs  (3),  (4),  and  (5),  or  (II)  specifying  any  item 
under  paragraph  (4)(A)(viii)  or  any  form  of  renewable 
energy  under  paragraph  (5)(A)(i),  and 

(ii)  establish  a  procedure  under  which  a  manufactur- 
er of  an  item  may  request  the  Secretary  to  certify  that 
the  item  will  be  treated,  for  purposes  of  this  section, 
as  insulation,  an  energy-conserving  component,  or  re- 
newable energy  source  property. 

(B)  Consultation.— Performance  and  quality  standards 
regulations  and  other  regulations  shall  be  prescribed  by 
the  Secretary  under  paragraphs  (3),  (4),  and  (5)  and  under 
this  paragraph  only  after  consultation  with  the  Secretary 
of  Energy,  the  Secretary  of  Housing  and  Urban  Develop- 
ment, and  other  appropriate  Federal  officers. 

(C)  Action  on  requests.— 

(i)  In  general. — The  Secretary  shall  make  a  final 
determination  with  respect  to  any  request  filed  under 
subparagraph  (A)(ii)  for  specifying  an  item  under  para- 
graph (4)(A)(viii)  or  for  specifying  a  form  of  renewable 
energy  under  paragraph  (5)(A)(i)  within  1  year  after 
the  filing  of  the  requst,  together  with  any  information 
required  to  be  filled  with  such  request  under  subpara- 
graph (A)(ii). 

(ii)  Reports. — Each  month  the  Secretary  shall  pub- 
lish a  report  of  any  request  which  has  been  denied 
during  the  preceding  month  and  the  reasons  for  the 
denial. 

(D)  Effective  date. — 

(i)  In  general. — In  the  case  of  any  item  or  energy 
source  specified  under  paragraph  (4)(A)(viii)  or  (5)(A)(i), 
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the  credit  allowed  by  subsection  (a)  shall  apply  with 
respect  to  expenditures  which  are  made  on  or  after 
the  date  on  which  final  notice  of  such  specification  is 
published  in  the  Federal  Register. 

(ii)  Expenditures  taken  into  account  if  follow- 
ing taxable  years. — The  Secretary  may  prescribe  by 
regulations  that  expenditures  made  on  or  after  the 
date  referred  to  in  clause  (i)  and  before  the  close  of  the 
taxable  year  in  which  such  date  occurs  shall  be  taken 
into  account  in  the  following  taxable  year. 

(7)  When  expenditures  made;  amount  of  expenditures. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  expenditure  with  respect  to  an  item  shall  be  treated  as 
made  when  original  installation  of  the  item  is  completed. 

(B)  Renewable  energy  source  expenditures. — In  the 
case  of  renewable  energy  source  expenditures  in  connec- 
tion with  the  construction  or  reconstruction  of  a  dwelling, 
such  expenditures  shall  be  treated  as  made  when  the  origi- 
nal use  of  the  constructed  or  reconstructed  dwelling  by  the 
taxpayer  begins. 

(C)  Amount. — The  amount  of  any  expenditure  shall  be 
the  cost  thereof. 

(D)  Allocation  in  certain  cases. — If  less  than  80  per- 
cent of  the  use  of  an  item  is  for  nonbusiness  residential 
purposes,  only  that  portion  of  the  expenditures  for  such 
item  which  is  properly  allocable  to  use  for  nonbusiness 
residential  purposes  shall  be  taken  into  account.  For  pur- 
poses of  this  subparagraph,  use  for  a  swimming  pool  shall 
be  treated  as  use  which  is  not  for  residential  purposes. 

(8)  Principal  residence. — The  determination  of  whether  or 
not  a  dwelling  unit  is  a  taxpayer's  principal  residence  shall  be 
made  under  principles  similar  to  those  applicable  to  section 
1034,  except  that — 

(A)  no  ownership  requirement  shall  be  imposed,  and 

(B)  the  period  for  which  a  dwelling  is  treated  as  the  prin- 
cipal residence  of  the  taxpayer  shall  include  the  30-day 
period  ending  on  the  first  day  on  which  it  would  (but  for 
this  subparagraph)  be  treated  as  his  princial  residence. 

(9)  Limitations  on  secretarial  authority.— 

(A)  In  general. — The  Secretary  shall  not  specify  any 
item  under  paragraph  (4)(A)(viii)  or  any  form  of  renewable 
energy  under  paragraph  (5)(A)(i)  unless  the  Secretary  de- 
termines that — 

(i)  there  will  be  a  reduction  in  oil  or  natural  gas  con- 
sumption as  a  result  of  such  specification,  and  such  re- 
duction is  sufficient  to  justify  any  resulting  decrease 
in  Federal  revenues, 

(ii)  such  specification  will  not  result  in  an  increased 
use  of  any  item  which  is  known  to  be,  or  reasonably 
suspected  to  be,  environmentally  hazardous  or  a 
threat  to  public  health  or  safety,  and 

(iii)  available  Federal  subsidies  do  not  make  such 
specification  unnecessary  or  inappropriate  (in  the  light 
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of  the  most  advantageous  allocation  of  economic  re- 
sources). 

(B)  Factors  taken  into  account. — In  making  any  deter- 
mination under  subparagraph  (A)(i),  the  Secretary  (after 
consultation  with  the  Secretary  of  Energy) — 

(i)  shall  make  an  estimate  of  the  amount  by  which 
the  specification  will  reduce  oil  and  natural  gas  con- 
sumption, and 

(ii)  shall  determine  whether  such  specification  com- 
pares favorably,  on  the  basis  of  the  reduction  in  oil 
and  natural  gas  consumption  per  dollar  of  cost  to  the 
Federal  Government  (including  revenue  loss),  with 
other  Federal  programs  in  existence  or  being  pro- 
posed. 

(C)  Factors  taken  into  account  in  making  esti- 
mates.— In  making  any  estimate  under  subparagraph 
(B)(i),  the  Secretary  shall  take  into  account  (among  other 
factors) — 

(i)  the  extent  to  which  the  use  of  any  item  will  be 
increased  as  a  result  of  the  specification, 

(ii)  whether  sufficient  capacity  is  available  to  in- 
crease production  to  meet  any  increase  in  demand 
caused  by  such  specification, 

(iii)  the  amount  of  oil  and  natural  gas  used  directly 
or  indirectly  in  the  manufacture  of  such  item  and 
other  items  necessary  for  its  use,  and 

(iv)  the  estimated  useful  life  of  such  item. 

(10)  Property  financed  by  subsidized  energy  financing. — 

(A)  Reduction  of  qualified  expenditures.— For  pur- 
poses of  determining  the  amount  of  energy  conservation  or 
renewable  energy  source  expenditures  made  by  any  indi- 
vidual with  respect  to  any  dwelling  unit,  there  shall  not  be 
taken  into  account  expenditures  which  are  made  from  sub- 
sidized energy  financing. 

(B)  Dollar  limits  reduced. — Paragraph  (1)  or  (2)  of  sub- 
section (b)  (whichever  is  appropriate)  shall  be  applied  with 
respect  to  such  dwelling  unit  for  any  taxable  year  of  such 
taxpayer  by  reducing  each  dollar  amount  contained  in 
such  paragraph  (reduced  as  provided  in  subsection  (b)(3)) 
by  an  amount  equal  to  the  sum  of — 

(i)  the  amount  of  the  expenditures  which  were  made 
by  the  taxpayer  during  such  taxable  year  or  any  prior 
taxable  year  with  respect  to  such  dwelling  unit  and 
which  were  not  taken  into  account  by  reason  of  sub- 
paragraph (A),  and 

(ii)  the  amount  of  any  Federal,  State,  or  local  grant 
received  by  the  taxpayer  during  such  taxable  year  or 
any  prior  taxable  year  which  was  used  to  make  energy 
conservation  or  renewable  energy  source  expenditures 
with  respect  to  the  dwelling  unit  and  which  was  not 
included  in  the  gross  income  of  such  taxpayer. 

(C)  Subsidized  energy  financing.— For  purposes  of  sub- 
paragraph (A),  the  term  "subsidized  energy  financing" 
means  financing  provided  under  a  Federal,  State,  or  local 
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program  a  principal  purpose  of  which  is  to  provide  subsi- 
dized financing  for  projects  designed  to  conserve  or  pro- 
duce energy. 

(d)  Special  Rules. — For  purposes  of  this  section — 

(1)  Dollar  amounts  in  case  of  joint  occupancy.— In  the 
case  of  any  dwelling  unit  which  is  jointly  occupied  and  used 
during  any  calendar  year  as  a  principal  residency  by  2  or  more 
individuals — 

(A)  the  amount  of  the  credit  allowable  under  subsection 
(a)  by  reason  of  energy  conservation  expenditures  or  by 
reason  of  renewable  energy  source  expenditures  (as  the 
case  may  be)  made  during  such  calendar  year  by  any  of 
such  individuals  with  respect  to  such  dwelling  unit  shall 
be  determined  by  treating  all  of  such  individuals  as  one 
taxpayer  whose  taxable  year  is  such  calendar  year;  and 

(B)  there  shall  be  allowable  with  respect  to  such  expendi- 
tures to  each  of  such  individuals,  a  credit  under  subsection 
(a)  for  the  taxable  year  in  which  such  calendar  year  ends 
in  an  amount  which  bears  the  same  ratio  to  the  amount 
determined  under  subparagraph  (A)  as  the  amount  of  such 
expenditures  made  by  such  individual  during  such  calen- 
dar year  bears  to  the  aggregate  of  such  expenditures  made 
by  all  of  such  individuals  during  such  calendar  year. 

(2)  Tenant-stockholder  in  cooperative  housing  corpora- 
tion.— In  the  case  of  an  individual  who  is  a  tenant-stockholder 
(as  defined  in  section  216)  in  a  cooperative  housing  corporation 
(as  defined  in  such  section),  such  individual  shall  be  treated  as 
having  made  his  tenant-stockholder's  proportionate  share  (as 
defined  in  section  216(b)(3))  of  any  expenditures  of  such  corpo- 
ration. 

(3)  Condominiums — 

(A)  In  general.— In  the  case  of  an  individual  who  is  a 
member  of  a  condominium  management  asssociation  with 
respect  to  a  condominium  which  he  owns,  such  individual 
shall  be  treated  as  having  made  his  proportionate  share  of 
any  expenditures  of  such  association. 

(B)  Condominium  management  association. — For  pur- 
poses of  this  paragraph,  the  term  "condominium  manage- 
ment association' '  means  an  organization  which  meets  the 
requirements  of  paragraph  (1)  of  section  528(c)  (other  than 
subparagraph  (E)  thereof)  with  respect  to  a  condominium 
project  substantially  all  of  the  units  of  which  are  used  as 
residences. 

(4)  Joint  ownership  of  energy  items. — 

(A)  In  general. — Any  expenditure  otherwise  qualifying 
as  an  energy  conservation  expenditure  or  a  renewable 
energy  source  expenditure  shall  not  be  treated  as  failing  to 
so  qualify  merely  because  such  expenditure  was  made  with 
respect  to  2  or  more  dwelling  units. 

(B)  Limits  applied  separately. — In  the  case  of  any  ex- 
penditure described  in  subparagraph  (A),  the  amount  of 
the  credit  allowable  under  subsection  (a)  shall  (subject  to 
paragraph  (1))  be  computed  separately  with  respect  to  the 
amount  of  the  expenditure  made  by  each  individual. 
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(5)  1977  EXPENDITURES  ALLOWED  FOR  1978 — 

(A)  NO  CREDIT  FOR  TAXABLE  YEARS   BEGINNING  BEFORE 

1978. — No  credit  shall  be  allowed  under  this  section  for 
any  taxable  year  beginning  before  January  1,  1978. 

(B)  1977  expenditures  allowed  for  1978. — In  the  case 
of  the  taxpayer's  first  taxable  year  beginning  after  Decem- 
ber 31,  1977,  this  section  shall  be  applied  by  taking  into  ac- 
count the  period  beginning  April  20,  1977,  and  ending  on 
the  last  day  of  such  first  taxable  year. 

(e)  Basis  Adjustments— For  purposes  of  this  subtitle,  if  a  credit 
is  allowed  under  this  section  for  any  expenditure  with  respect  to 
any  property,  the  increase  in  the  basis  of  such  property  which 
would  (but  for  this  subsection)  result  from  such  expenditure  shall 
be  reduced  by  the  amount  of  the  credit  so  allowed. 

(f)  Termination. — This  section  shall  not  apply  to  expenditures 
made  after  December  31,  1985. 

SEC.  [41]  24.  CONTRIBUTIONS  TO  CANDIDATES  FOR  PUBLIC  OFFICE. 

(a)  General  Rule. — In  the  case  of  an  individual,  there  shall  be 
allowed,  subject  to  the  limitations  of  subsection  (b),  as  a  credit 
against  the  tax  imposed  by  this  chapter  for  the  taxable  year,  an 
amount  equal  to  one-half  of  all  political  contributions  and  all  news- 
letter fund  contributions,  payment  of  which  is  made  by  the  taxpay- 
er within  the  taxable  year. 

(b)  Limitations. — 

(1)  Maximum  credit. — The  credit  allowed  by  subsection  (a) 
for  a  taxable  year  shall  not  exceed  $50  ($100  in  the  case  of  a 
joint  return  under  section  6013). 

[(2)  Application  with  other  credits.— The  credit  allowed 
by  subsection  (a)  shall  not  exceed  the  amount  of  the  tax  im- 
posed by  this  chapter  for  the  taxable  year  reduced  by  the  sum 
of  the  credits  allowable  under  section  33  (relating  to  foreign 
tax  credit),  section  37  (relating  to  credit  for  the  elderly),  and 
section  38  (relating  to  investment  in  certain  depreciable  prop- 
erty).] 

[(3)]  (2)  Verification. — The  credit  allowed  by  subsection  (a) 
shall  be  allowed,  with  respect  to  any  political  contribution  or 
newsletter  fund  contribution,  only  if  such  contribution  is  veri- 
fied in  such  manner  as  the  Secretary  shall  prescribe  by  regula- 
tions. 

(c)  Definitions. — For  purposes  of  this  section — 

(1)  Political  contribution— The  term  "political  contribu- 
tion" means  a  contribution  or  gift  of  money  to — 

(A)  an  individual  who  is  a  candidate  for  nomination  or 
election  to  any  Federal,  State,  or  local  elective  public  office 
in  any  primary,  general,  or  special  election,  for  use  by 
such  individual  to  further  his  candidacy  for  nomination  or 
election  to  such  office; 

(B)  any  committee,  association,  or  organization  (whether 
or  not  incorporated)  organized  and  operated  exclusively  for 
the  purpose  of  influencing,  or  attempting  to  influence,  the 
nomination  or  election  of  one  or  more  individuals  who  are 
candidates  for  nomination  or  election  to  any  Federal, 
State,  or  local  elective  public  office,  for  use  by  such  com- 
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mittee,  association,  or  organization  to  futher  the  candidacy 
of  such  individual  or  individuals  for  nomination  or  election 
to  such  office; 

(C)  the  national  committee  of  a  national  political  party; 

(D)  the  State  committee  of  a  national  political  party  as 
designated  by  the  national  committee  of  such  party;  or 

(E)  a  local  committee  of  a  national  political  party  as  des- 
ignated by  the  State  committee  of  such  party  designated 
under  subparagraph  (D). 

(2)  Candidate. — The  term  "candidate"  means,  with  respect 
to  any  Federal,  State,  or  local  elective  public  office,  an  individ- 
ual who — 

(A)  publicly  announces  before  the  close  of  the  calendar 
year  following  the  calendar  year  in  which  the  contribution 
or  gift  is  made  that  he  is  a  candidate  for  nomination  or 
election  to  such  office;  and 

(B)  meets  the  qualifications  prescribed  by  law  to  hold 
such  office. 

(3)  National  political  party.— The  term  "national  political 
party"  means — 

(A)  in  the  case  of  contributions  made  during  a  taxable 
year  of  the  taxpayer  in  which  the  electors  of  President  and 
Vice  President  are  chosen,  a  political  party  presenting  can- 
didates or  electors  for  such  offices  on  the  official  election 
ballot  of  ten  or  more  States,  or 

(B)  in  the  case  of  contributions  made  during  any  other 
taxable  year  of  the  taxpayer,  a  political  party  which  met 
the  qualifications  described  in  subparagraph  (A),  in  the 
last  preceding  election  of  a  President  and  Vice  President. 

(4)  State  and  local. — The  term  "State"  means  the  various 
States  and  the  District  of  Columbia;  and  the  term  "local" 
means  a  political  subdivision  or  part  thereof,  of  two  or  more 
political  subdivisions  or  parts  thereof,  of  a  State. 

(5)  Newsletter  fund  contribution.— The  term  "newsletter 
fund  contribution"  means  a  contribution  or  gift  of  money  to  a 
fund  established  and  maintained  by  an  individual  who  holds, 
has  been  elected  to,  or  is  a  candidate  for  nomination  or  elec- 
tion to,  any  Federal,  State,  or  local  elective  public  office  for  use 
by  such  individual  exclusively  for  the  preparation  and  circula- 
tion of  a  newsletter. 

(d)  Cross  References. — 

(1)  For  disallowances  of  credits  to  estates  and  trusts,  see  sec- 
tion 642(a)(2). 

(2)  For  treatment  of  Inidan  tribal  governments  as  States  (and 
the  political  subdivision  of  Indian  tribal  governments  as  politi- 
cal subdivisions  of  States),  see  section  7871. 

SEC.  25.  INTEREST  ON  CERTAIN  HOME  MORTGAGES. 

(a)  Allowance  of  Credit. — There  shall  be  allowed  as  a  credit 
against  the  tax  imposed  by  this  chapter  for  the  taxable  year  an 
amount  equal  to  the  product  of— 

(1)  the  certificate  credit  rate,  and 
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(2)  the  interest  paid  or  incurred  by  the  taxpayer  during  the 
taxable  year  on  the  remaining  principal  of  the  certified  indebt- 
edness amount. 

(b)  Certificate  Credit  Rate;  Certified  Indebtedness 
Amount. — For  purposes  of  this  section — 

(1)  Certificate  credit  rate.— The  term  "certificate  credit 
rate"  means  the  rate  of  the  credit  allowable  by  this  section 
which  is  specified  in  the  mortgage  credit  certificate. 

(2)  Certified  indebtedness  amount. — the  term  "certified  in- 
debtedness amount"  means  the  amount  of  indebtedness  which 
is — 

(A)  incurred  by  the  taxpayer — 

(i)  to  acquire  the  principal  residence  of  the  taxpayer, 

(ii)  as  a  qualified  home  improvement  loan  (as  de- 
fined in  section  103A(l)(6))  with  respect  to  such  resi- 
dence, or 

(Hi)  as  a  qualified  rehabilitation  loan  (as  defined  in 
section  103A(l)(7))  with  respect  to  such  residence,  and 

(B)  specified  in  the  mortgage  credit  certificate. 

(c)  Mortgage  Credit  Certificate;  Qualified  Mortgage 
Credit  Certificate  Program.— For  purposes  of  this  section— 

(1)  Mortgage  credit  certificate.— The  term  "mortgage 
credit  certificate"  means  any  certificate  which — 

(A)  is  issued  under  a  qualified  mortgage  credit  certificate 
program  by  the  State  or  political  subdivision  having  the 
authority  to  issue  a  qualified  mortgage  bond  to  provide  fi- 
nancing on  the  principal  residence  of  the  taxpayer, 

(B)  is  issued  to  the  taxpayer  in  connection  with  the  acqui- 
sition, qualified  rehabilitation,  or  qualified  home  improve- 
ment of  the  taxpayer's  principal  residence, 

(C)  specifies — 

(i)  the  certificate  credit  rate,  and 

(ii)  the  certified  indebtedness  amount,  and 

(D)  is  in  such  form  as  the  Secretary  may  prescribe. 

(2)  Qualified  mortgage  credit  certificate  program. — 

(A)  In  general. — The  term  "qualified  mortgage  credit 
certificate  program  "  means  any  program — 

(i)  which  is  established  by  a  State  or  political  subdi- 
vision thereof  for  any  calendar  year  for  which  it  is  au- 
thorized to  issue  qualified  mortgage  bonds, 

(ii)  under  which  the  issuing  authority  elects  (in  such 
manner  and  form  as  the  Secretary  may  prescribe)  not  to 
issue  an  amount  of  qualified  mortgage  bonds  which  it 
may  otherwise  issue  during  such  calendar  year  under 
section  103 A, 

(Hi)  under  which  the  indebtedness  certified  by  mort- 
gage credit  certificates  meets  the  requirements  of  the 
following  subsections  of  section  103A  (as  modified  by 
subparagraph  (B)  of  this  paragraph): 

(I)  subsection  (d)  (relating  to  residence  require- 
ments), 

(II)  subsection  (e)  (relating  to  3-year  requirement), 

(III)  subsection  (f)  (relating  to  purchase  price  re- 
quirement), 
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(IV)  subsection  (h)  (relating  to  portion  of  loans 
required  to  be  placed  in  targeted  areas),  and 

(V)  paragraphs  (1)  and  (2)  of  subsection  (j)  (relat- 
ing to  other  requirements), 

(iv)  under  which  no  mortgage  credit  certificate  may 
be  issued  with  respect  to  any  residence  any  of  the  fi- 
nancing of  which  is  provided  from  the  proceeds  of  a 
qualified  mortgage  bond, 

(v)  which  is  not  limited  to  indebtedness  incurred 
from  particular  lenders,  and 

(vi)  if  the  issuing  authority  allocates  a  block  of  mort- 
gage credit  certificates  for  use  in  connection  with  a  par- 
ticular development,  which  requires  the  developer  to 
furnish  to  the  issuing  authority  and  the  homebuyer  a 
certificate  that  the  price  for  the  residence  is  no  higher 
than  it  would  be  without  the  use  of  a  mortgage  credit 
certificate. 

(B)  Modifications  of  section  iosa. — Under  regulations 
prescribed  by  the  Secretary,  in  applying  section  103A  for 
purposes  of  subparagraph  (A)(iii) — 

(i)  each  qualified  mortgage  certificate  credit  program 
shall  be  treated  as  a  separate  issue, 

(ii)  the  product  determined  by  multiplying — 

(I)  the  certified  indebtedness  amount  of  each 
mortgage  credit  certificate  issued  under  such  pro- 
gram, by 

(II)  the  certificate  credit  rate  specified  in  such 
certificate, 

shall  be  treated  as  proceeds  of  such  issue  and  the  sum 
of  such  products  shall  be  treated  as  the  total  proceeds 
of  such  issue,  and 

(Hi)  paragraph  (1)  of  section  103 A(e)  shall  be  applied 
by  substituting  "100  percent"  for  u90-percent  or  more". 
Clause  (Hi)  shall  not  apply  if  the  issuing  authority  submits 
a  plan  to  the  Secretary  for  administering  the  90  percent  re- 
quirement of  section  103A(e)(l)  and  the  Secretary  is  satis- 
fied that  such  requirement  will  be  met  under  such  plan, 
(d)  Determination  of  Certificate  Credit  Rate. — For  purposes 
of  this  section — 

(1)  In  general. — The  certificate  credit  rate  specified  in  any 
mortgage  credit  certificate  shall  not  be  less  than  10  percent  or 
more  than  50  percent. 

(2)  Aggregate  limit  on  certificate  credit  rates. — 

(A)  In  general. — In  the  case  of  each  qualified  mortgage 
credit  certificate  program,  the  sum  of  the  products  deter- 
mined by  multiplying — 

(i)  the  certified  indebtedness  amount  of  each  mort- 
gage credit  certificate  issued  under  such  program,,  by 

(ii)  the  certificate  credit  rate  with  respect  to  such  cer- 
tificate, 

shall  not  exceed  15  percent  of  the  nonissued  bond  amount. 

(B)  Nonissued  bond  amount. — For  purposes  of  subpara- 
graph (A),  the  term  "nonissued  bond  amount"  means,  with 
respect  to  any  qualifed  mortgage  credit  certificate  program, 
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the  amount  of  qualified  mortgage  bonds  which  the  issuing 
authority  is  otherwise  authorized  to  issue  and  elects  not  to 
issue  under  subsection  (c)(2)(A)(ii). 
(C)  Aggregate  of  nonissued  bond  amounts  cannot 

EXCEED  9  PERCENT  OF  MORTGAGES  EXECUTED.— The  aggre- 
gate amount  of  qualified  mortgage  bonds  which  may  be 
elected  under  subsection  (c)(2)(A)(ii)  for  any  calendar  year 
by  issuing  authorities  in  any  State  shall  not  exceed  the 
limit  determined  under  clause  (i)  of  section  103A(g)(4)(A)  for 
such  State  for  such  calendar  year, 
(e)  Special  Rules  and  Definitions. — For  purposes  of  this  sec- 
tion— 

(1)  Carryforward  of  unused  credit.— In  the  case  of  any 
taxpayer,  if  the  credit  allowable  under  subsection  (a)  for  any 
taxable  year  exceeds  the  limitation  imposed  by  section  26(a)  for 
such  year  reduced  by  the  sum  of  the  credits  allowable  under 
this  subpart  (other  than  this  section)  such  excess  shall  be  car- 
ried to  the  succeeding  taxable  year  and  added  to  the  credit  al- 
lowable under  subsection  (a)  for  such  succeeding  taxable  year. 

(2)  Indebtedness  not  treated  as  certified  where  certain 
requirements  not  in  fact  met.— Indebtedness  shall  not  be 
taken  into  account  under  subsection  (a)(2)  if  the  requirements  of 
subsection  (d)(1),  (e),  (f),  and  (j)  of  section  103A  were  not  in  fact 
met  with  respect  to  such  indebtedness. 

(3)  Period  for  which  certificate  in  effect. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  a  mortgage  credit  certificate  shall  be  treated  as  in 
effect  with  respect  to  interest  attributable  to  the  period — 

(i)  beginning  on  the  date  such  certificate  is  issued, 
and 

(ii)  ending  on  the  earlier  of  the  date  on  which — 

(I)  the  certificate  is  revoked  by  the  issuing  au- 
thority, or 

(II)  the  residence  to  which  such  certificate  relates 
ceases  to  be  the  principal  residence  of  the  individu- 
al to  whom  the  certificate  relates. 

(B)  Certificate  invalid  unless  indebtedness  in- 
curred within  certain  period. — A  certificate  shall  not 
apply  to  any  indebtedness  which  is  incurred  after  the  close 
of  the  calendar  year  following  the  calendar  year  for  which 
the  issuing  authority  made  the  applicable  election  under 
subsection  (c)(2)(A)(ii). 

(C)  Notice  to  secretary  when  certificate  revoked.— 
Any  issuing  authority  which  revokes  any  mortgage  credit 
certificate  shall  notify  the  Secretary  of  such  revocation  at 
such  time  and  in  such  manner  as  the  Secretary  shall  pre- 
scribe by  regulations. 

(4)  Special  rules  where  mortgage  is  assumed.— In  the  case 
of  a  mortgage  with  respect  to  which  a  mortgage  credit  certifi- 
cate was  issued  and  which  is  assumed  by  a  taxpayer — 

(A)  the  credit  certificate  rate  under  such  certificate  shall 
not  be  taken  into  account  under  this  section  to  the  extent  it 
exceeds  25  percent,  and 
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(B)  such  certificate  shall  be  treated  as  issued  to  such  tax- 
payer. 

(5)  Certain  refinancing  permitted. — In  applying  subsection 
(c)(2)(A)iii),  the  requirements  of  section  103A(j)(l)  shall  be  treat- 
ed as  met  if  a  mortgage  credit  certificate  is  issued  with  respect 
to  a  mortgage  which  is  used  to  replace  an  existing  mortgage  for 
which  such  a  certificate  has  already  been  issued  if  under  regu- 
lations prescribed  by  the  Secretary,  such  replacement  mortgage 
does  not  extend  the  term,  alter  the  amortization  schedule,  or  in- 
crease the  principal  amount,  of  the  original  mortgage. 

(6)  Public  notice  that  certificates  will  be  issued.— At 
least  90  days  before  any  mortgage  credit  certificate  is  to  be 
issued  under  a  qualified  mortgage  credit  certificate  program, 
the  issuing  authority  shall  provide  reasonable  public  notice  of— 

(A)  the  eligibility  requirements  for  such  certificate, 

(B)  the  methods  by  which  such  certificates  are  to  be 
issued,  and 

(C)  such  other  information  as  the  Secretary  may  require. 

(7)  Principal  residence. — The  term  "principal  residence" 
has  the  meaning  given  such  term  by  section  1034. 

(8)  Related  persons. — No  credit  shall  be  allowed  under  sub- 
section (a)  for  any  interest  paid  or  accrued  to  a  person  who  is  a 
related  person  to  the  taxpayer  (within  the  meaning  of  section 
103(b)(6)(C)(i)). 

(9)  Qualified  rehabilitation  and  home  improvement. — 

(A)  Qualified  rehabilitation — The  term  "qualified  re- 
habilitation" has  the  meaning  given  such  term  by  section 
103A(1)(7)(B). 

(B)  Qualified  home  improvment. — The  term  "qualified 
home  improvement"  means  an  alteration,  repair,  or  im- 
provement described  in  section  103A(1)(6). 

(10)  Qualified  mortgage  bond. — The  term  "qualified  mort- 
gage bond"  has  the  meaning  given  such  term  by 
sectionl03A(c)(l). 

(f)  Reduction  in  Aggregate  Amount  of  Qualified  Mortgage 
Bond  Which  May  Be  Issued  Where  Certain  Requirements  Not 
Met. — 

(1)  In  general. — If  for  any  calendar  year  and  mortgage 
credit  certificate  program  fails  to  meet  the  requirements  of— 

(A)  clause  (Hi),  (iv),  (v),  or  (vi)  of  subsection  (c)(2)(A),  or 

(B)  paragraph  (2)  of  subsection  (d), 

the  applicable  State  ceiling  under  paragraph  (4)  of  section 
103A(g)  for  the  State  in  which  such  program  operates  shall  be 
reduced  by  twice  the  correction  amount  with  respect  to  such 
failure.  Such  reduction  shall  be  applied  to  such  State  ceiling 
for  the  calendar  year  following  the  calendar  year  in  which  the 
Secretary  determines  the  correction  amount  with  respect  to  such 
failure. 

(2)  Correction  amount.— 

(A)  In  general. — For  purposes  of  paragraph  (1),  the  term 
"correction  amount"  means,  in  the  case  of  a  failure  to  meet 
a  requirement  referred  to  in — 

(i)  paragraph  (1)(A),  the  amount  of  indebtedness  in- 
volved, or 
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(ii)  paragraph  (V(B),  the  amount  of  equal  to  the 
excess  credit  amount  divided  by  0.15. 
(B)  Excess  credit  amount. — 

(i)  In  general. — For  purposes  of  subparagraph 
(A)(ii),  the  term  "excess  credit  amount"  means  the 
excess  of— 

(I)  the  credit  amount  for  any  mortgage  credit  cer- 
tificate program,  over 

(II)  the  amount  which  would  have  been  the 
credit  amount  for  such  program  had  such  program 
met  the  requirements  of  paragraph  (2)  of  subsection 
(d). 

(ii)  Credit  amount. — For  purposes  of  clause  (i),  the 
term  "credit  amount"  means  the  sum  of  the  products 
determined  under  clauses  (i)  and  (ii)  of  subsection 

(d)(2)(A). 

(S)  Special  rule  for  states  having  constitutional  home 
rule  cities. — In  the  case  of  a  State  having  one  of  more  consti- 
tutional home  rule  cities  (within  the  meaning  of  section 
103A(g)(5)(C))  the  reduction  in  the  State  ceiling  by  reason  of 
paragraph  (1)  shall  be  allocated  to  the  constitutional  home  rule 
city,  or  to  the  portion  of  the  State  not  within  such  city,  which- 
ever caused  the  reduction. 

(g)  Reporting  Requirements.— Each  person  who  makes  a  loan 
which  is  a  certified  indebtedness  amount  under  any  mortgage  credit 
certificate  shall  file  a  report  with  the  Secretary  containing — 

(1)  the  name,  address,  and  social  security  account  number  of 
the  individual  to  which  the  certificate  was  issued, 

(2)  the  certificate 's  issuer,  date  of  issue,  and  certified  indebt- 
edness amount,  and 

(3)  such  other  information  as  the  Secretary  may  require  by 
regulations. 

Such  report  shall  be  filed  at  such  time  and  in  such  manner  as  the 
Secretary  may  require  by  regulations. 

(h)  Termination. — No  election  may  be  made  under  subsection 
(c)(2)(A)ii)  for  any  calendar  year  after  1988. 

SEC.  [25.]  26.  LIMITATION  BASED  ON  TAX  LIABILITY;  DEFINITION  OF  TAX 
LIABILITY. 

(a)  Limitation  Based  on  Amount  of  Tax. — The  aggregate 
amount  of  credits  allowed  by  this  subpart  for  the  taxable  year  shall 
not  exceed  the  taxpayer's  tax  liability  for  such  taxable  year. 

(b)  Tax  Liability. — For  purposes  of  this  section — 

(1)  In  general. — The  term  "tax  liability''  means  the  tax  im- 
posed by  this  chapter  for  the  taxable  year. 

(2)  Exception  for  Certain  Taxes. — For  purposes  of  para- 
graph (1),  any  tax  imposed  by  any  of  the  following  provisions 
shall  not  be  treated  as  tax  imposed  by  this  chapter: 

(A)  section  56  (relating  to  corporate  minimum  tax), 

(B)  subsection  (m)(5)(B),  (o)(2),  or  (q)  of  section  72  (relating 
to  additional  tax  on  certain  distributions), 

(C)  section  408(f)  (relating  to  additional  tax  on  income 
from  certain  retirement  accounts), 

(D)  section  531  (relating  to  accumulated  earnings  tax), 
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(E)  section  541  (relating  to  personal  holding  company 
tax), 

(F)  section  1351(d)(1)  (relating  to  recoveries  of  foreign  ex- 
propriation losses),  and 

(G)  section  1374  (relating  to  tax  on  certain  capital  gains 
ofS  corporations), 

(H)  section  1375  (relating  to  tax  imposed  when  passive  in- 
vestment income  of  corporation  having  subchapter  C  earn- 
ings and  profits  exceeds  25  percent  of  gross  receipts). 

(c)  Similar  Rule  for  Alternative  Minimum  Tax  for  Taxpay- 
ers Other  than  Corporations. — 

For  treatment  of  tax  imposed  by  section  55  as  not 
imposed  by  this  chapter,  see  section  55(c). 

Subpart  B — Foreign  Tax  Credit,  Etc. 

Sec.  27.  Taxes  of  foreign  countries  and  possessions  of  the  United  States;  possession 
tax  credit. 

Sec.  28.  Clinical  testing  expenses  for  certain  drugs  for  rare  diseases  or  conditions. 
Sec.  29.  Credit  for  producing  fuel  from  a  nonconventional  source. 
Sec.  30.  Credit  for  increasing  research  activities. 

SEC.  [33.]  27.  TAXES  OF  FOREIGN  COUNTRIES  AND  POSSESSIONS  OF  THE 
UNITED  STATES;  POSSESSION  TAX  CREDIT. 

(a)  Foreign  Tax  Credit. — The  amount  of  taxes  imposed  by  for- 
eign countries  and  possessions  of  the  United  States  shall  be  allowed 
as  a  credit  against  the  tax  imposed  by  this  chapter  to  the  extent 
provided  in  section  901. 

(b)  Section  936  Credit. — In  the  case  of  a  domestic  corporation, 
the  amount  provided  by  section  936  (relating  to  Puerto  Rico  and 
possession  tax  credit)  shall  be  allowed  as  a  credit  against  the  tax 
imposed  by  this  chapter. 

SEC.  [44H.]  28.  CLINICAL  TESTING  EXPENSES  FOR  CERTAIN  DRUGS  FOR 
RARE  DISEASES  OR  CONDITIONS. 

(a)  General  Rule. — There  shall  be  allowed  as  a  credit  against 
the  tax  imposed  by  this  chapter  for  the  taxable  year  an  amount 
equal  to  50  percent  of  the  qualified  clinical  testing  expenses  for  the 
taxable  year. 

(b)  Qualified  Clinical  Testing  Expenses. — For  purposes  of  this 
section — 

(1)  Qualified  clinical  testing  expenses. — 

(A)  In  general. — Except  as  otherwise  provided  in  this 
paragraph,  the  term  "qualified  clinical  testing  expenses" 
means  the  amounts  which  are  paid  or  incurred  by  the  tax- 
payer during  the  taxable  year  which  would  be  described  in 
subsection  (b)  of  section  [44F]  30  if  such  subsection  were 
applied  with  the  modifications  set  forth  in  subparagraph 
(B). 

(B)  Modifications. — For  purposes  of  subparagraph  (A), 
subsection  (b)  of  section  [44F]  30  shall  be  applied — 

(i)  by  substituting  "clinical  testing"  for  "qualified  re- 
search" each  place  it  appears  in  paragraphs  (2)  and  (3) 
of  such  subsection,  and 

(ii)  by  substituting  "100  percent"  for  "65  percent"  in 
paragraph  (3)(A)  of  such  subsection. 
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(C)  Exclusion  for  amounts  funded  by  grants,  etc.— The 
term  "qualified  clinical  testing  expenses"  shall  not  include  any 
amount  to  the  extent  such  amount  is  funded  by  any  grant,  con- 
tract, or  otherwise  by  another  person  (or  any  governmental 
entity). 

(D)  Special  Rule. — For  purposes  of  this  paragraph,  sec- 
tion [44F]  30  shall  be  deemed  to  remain  in  effect  for  peri- 
ods after  December  31,  1985. 
(2)  Clinical  testing. — 

(A)  In  general.— The  term  "clinical  testing"  means  any 
human  clinical  testing — 

(i)  which  is  carried  out  under  an  exemption  for  a 
drug  being  tested  for  a  rare  disease  or  condition  under 
section  505(i)  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (or  regulations  issued  under  such  section), 

(ii)  which  occurs — 

(I)  after  the  date  of  such  drug  is  designated  under 
section  526  of  such  Act,  and 

(II)  before  the  date  on  which  an  application  with  re- 
spect to  such  drug  is  approved  under  section  505(b)  of 
such  Act,  and 

(iii)  which  is  conducted  by  or  on  behalf  of  the  tax- 
payer to  whom  the  designation  under  such  section  526 
applies. 

(B)  Testing  must  be  related  to  use  for  rare  disease 
or  condition. — Human  clinical  testing  shall  be  taken  into 
account  under  subparagraph  (A)  only  to  the  extent  such 
testing  is  related  to  the  use  of  a  drug  for  the  rare  disease 
or  condition  for  which  it  was  designated  under  section  526 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act. 

(c)  Coordination  With  Credit  Increasing  Research  Expendi- 
tures.— 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  any 
qualified  clinical  testing  expenses  for  a  taxable  year  to  which 
an  election  under  this  section  applies  shall  not  be  taken  into 
account  for  purposes  of  determining  the  credit  allowable  under 
section  [44F]  30  for  such  taxable  year. 

(2)  Expenses  included  in  determining  base  period  re- 
search expenses. — Any  qualified  clinical  testing  expenses  for 
any  taxable  year  which  are  qualified  research  expenses  (within 
the  meaning  of  section  [44F(b)]  30(b)  shall  be  taken  into  ac- 
count in  determining  base  period  research  expenses  for  pur- 
poses of  applying  section  [44F]  30  to  subsequent  taxable 
years. 

(d)  Definition  and  Special  Rules  — 

(1)  Rare  disease  or  condition.— For  purposes  of  this  section, 
the  term  "rare  disease  or  condition"  means  any  disease  or  con- 
dition which  occurs  so  infrequently  in  the  United  States  that 
there  is  no  reasonable  expectation  that  the  cost  of  developing 
and  making  available  in  the  United  States  a  drug  for  such  dis- 
ease or  condition  will  be  recovered  from  sales  in  the  United 
States  of  such  drug.  Determinations  under  the  preceding  sen- 
tence with  respect  to  any  drug  shall  be  made  on  the  basis  of 
the  facts  and  circumstances  as  of  the  date  such  drug  is  desig- 


515 


nated  under  section  526  of  the  Federal  Food,  Drug,  and  Cos- 
metic Act. 

[(2)  Limitation  based  on  amount  of  tax. — The  credit  al- 
lowed by  this  section  for  any  taxable  year  shall  not  exceed  the 
amount  of  the  tax  imposed  by  this  chapter  for  the  taxable  year 
reduced  by  the  sum  of  the  credits  allowable  under  a  section  of 
this  subpart  having  a  lower  number  or  letter  designation  than 
this  section,  other  than  the  credits  allowable  by  sections  31,  39, 
and  43.  For  purposes  of  the  preceeding  sentence,  the  term  "tax 
imposed  by  this  chapter"  shall  not  include  any  tax  treated  as 
not  imposed  by  this  chapter  under  the  last  sentence  of  section 
53(a).] 

(2)  Limitation  based  on  amount  of  tax. — The  credit  al- 
lowed by  this  section  for  any  taxable  year  shall  not  exceed  the 
taxpayer's  tax  liability  for  the  taxable  year  (as  defined  in  sec- 
tion 26(b),  reduced  by  the  sum  of  the  credits  allowable  under 
subpart  A  and  section  28. 

(3)  Special  limitations  on  foreign  testing. — 

(A)  In  general. — No  credit  shall  be  allowed  under  this 
section  with  respect  to  any  clinical  testing  conducted  out- 
side the  United  States  unless — 

(i)  such  testing  is  conducted  outside  the  United 
States  because  there  is  an  insufficient  testing  popula- 
tion in  the  United  States,  and 

(ii)  such  testing  is  conducted  by  a  United  States 
person  or  by  any  other  person  who  is  not  related  to 
the  taxpayer  to  whom  the  designation  under  section 
526  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  ap- 
plies. 

(B)  Special  limitation  for  corporations  to  which  sec- 
tion 934(b)  or  936  applies— No  credit  shall  be  allowed 
under  this  section  with  respect  to  any  clinical  testing  con- 
ducted by  a  corporation  to  which  section  934(b)  applies  or 
to  which  an  election  under  section  936  applies. 

(4)  Certain  rules  made  applicable. — Rules  similar  to  the . 
rules  of  paragraphs  (1)  and  (2)  of  section  [441X0 J  30(f)  shall 
apply  for  purposes  of  this  section. 

(5)  Election. — This  section  shall  apply  to  any  taxpayer  for 
any  taxable  year  only  if  such  taxpayer  elects  (at  such  time  and 
in  such  manner  as  the  Secretary  may  by  regulations  prescribe) 
to  have  this  section  apply  for  such  taxable  year. 

(e)  Termination. — This  section  shall  not  apply  to  any  amount 
paid  or  incurred  after  December  31,  1987. 

SEC.  [44D.]  29.  CREDIT  FOR  PRODUCING  FUEL  FROM  A  NONCONVEN- 
TIONAL  SOURCE. 

(a)  Allowance  of  Credit. — There  shall  be  allowed  as  a  credit 
against  the  tax  imposed  by  this  chapter  for  the  taxable  year  an 
amount  equal  to — 

(1)  $3,  multiplied  by 

(2)  the  barrel-of-oil  equivalent  of  qualified  fuels — 

(A)  sold  by  the  taxpayer  to  an  unrelated  person  during 
the  taxable  year,  and 
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(B)  the  production  of  which  is  attributable  to  the  taxpay- 
er. 

(b)  Limitations  and  Adjustments- 
CD  Phaseout  of  credit— The  amount  of  the  credit  allowable 
under  subsection  (a)  shall  be  reduced  by  an  amount  which 
bears  the  same  ratio  to  the  amount  of  the  credit  (determined 
without  regard  to  this  paragraph)  as — 

(A)  the  amount  by  which  the  reference  price  for  the  cal- 
endar year  in  which  the  taxable  year  begins  exceeds 
$23.50,  bears  to 

(B)  $6. 

(2)  Credit  reduced  for  grants,  tax-exempt  bonds,  and  sub- 
sidized energy  financing. — 

(A)  In  general.— The  amount  of  the  credit  allowable 
under  subsection  (a)  with  respect  to  any  project  for  any 
taxable  year  (determined  after  the  application  of  para- 
graphs (1)  and  (2))  shall  be  reduced  by  the  amount  which  is 
the  product  of  the  amount  so  determined  for  such  year  and 
a  fraction — 

(i)  the  numerator  of  which  is  the  sum,  for  the  tax- 
able year  and  all  prior  taxable  yeras,  of— 

(I)  grants  provided  by  the  United  States,  a 
State,  or  a  political  subdivision  of  a  State  for  use 
in  connection  with  the  project, 

(II)  proceeds  of  any  issue  of  State  or  local  gov- 
ernment obligations  used  to  provide  financing  for 
the  project  the  interest  on  which  is  exempt  from 
tax  under  section  103,  and 

(III)  the  aggregate  amount  of  subsidized  energy 
financing  (within  the  meaning  of  section 
48(1)(11)(G))  provided  in  connection  with  the 
project,  and 

(ii)  the  denominator  of  which  is  the  aggregate 
amount  of  additions  to  the  capital  account  for  the 
project  for  the  taxable  year  and  all  prior  taxable 
years. 

(B)  Amounts  determined  at  close  of  year.— The 
amounts  under  subparagraph  (A)  for  any  taxable  year 
shall  be  determined  as  of  the  close  of  the  taxable  year. 

(4)  Credit  reduced  for  energy  credit. — The  amount  allow- 
able as  a  credit  under  subsection  (a)  with  respect  to  any  project 
for  any  taxable  year  (determined  after  the  application  of  para- 
graphs (1),  (2),  and  (3))  shall  be  reduced  by  the  excess  of— 

(A)  the  aggregate  amount  allowed  under  section  38  for 
the  taxable  year  or  any  prior  taxable  year  by  reason  of  the 
energy  percentage  with  respect  to  property  used  in  the 
project,  over 

(B)  the  aggregate  amount  recaptured  with  respect  to  the 
amount  described  in  subparagraph  (A) — 

(i)  under  section  47  for  the  taxable  year  or  any  prior 
taxable  year,  or 

(ii)  under  this  paragraph  for  any  prior  taxable  year. 
The  amount  recaptured  under  section  47  with  respect  to 

any  property  shall  be  appropriately  reduced  to  take  into 
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account  any  reduction  in  the  credit  allowed  by  this  section 
by  reason  of  the  preceding  sentence. 
[(5)  Application  with  other  credits. — The  credit  allowed 
by  subsection  (a)  for  a  taxable  year  shall  not  exceed  the  tax  im- 
posed by  this  chapter  for  such  taxable  year,  reduced  by  the 
sum  of  the  credits  allowable  under  a  section  of  this  subpart 
having  a  lower  number  or  letter  designation  than  this  section, 
other  than  the  credits  allowable  by  sections  31,  39,  and  43.  For 
purposes  of  the  preceding  sentence,  the  term  "tax  imposed  by 
this  chapter"  shall  not  include  any  tax  treated  as  not  imposed 
by  this  chapter  under  the  last  sentence  of  section  53(a).] 

(5)  Application  with  other  credits. — The  credit  allowed  by 
subsection  (a)  for  a  taxable  year  shall  not  exceed  the  taxpayer's 
tax  liability  for  the  taxable  year  (as  defined  in  section  26(b),  re- 
duced by  the  sum  of  the  credits  allowable  under  subpart  A  and 
sections  27  and  28. 
(c)  Definition  of  Qualified  Fuels. — For  purposes  of  this  sec- 
tion— 

(1)  In  general. — The  term  "qualified  fuels"  means — 

(A)  oil  produced  from  shale  and  tar  sands, 

(B)  gas  produced  from — 

(i)  geopressured  brine,  Devonian  shale,  coal  seams, 
or  a  tight  formation,  or  (ii)  biomass, 

(C)  liquid,  gaseous,  or  solid  synthetic  fuels  produced  from 
coal  (including  lignite),  including  such  fuels  when  used  as 
feedstocks. 

(D)  qualifying  processed  wood  fuels,  and 

(E)  steam  produced  from  solid  agricultural  byproducts  (not 
including  timber  byproducts). 
(2)  Gas  from  geopressured  brine,  etc.— 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  determination  of  whether  any  gas  is  produced 
from  geopressured  brine,  Devonian  shale,  coal  seams,  or  a 
tight  formation  shall  be  made  in  accordance  with  section 
503  of  the  Natural  Gas  Policy  Act  of  1978. 

(B)  Special  rules  for  gas  from  tight  formations. — 
The  term  "gas  produced  from  a  tight  formation"  shall  only 
include — 

(i)  gas  the  price  of  which  is  regulated  by  the  United 
States,  and 

(ii)  gas  for  which  the  maximum  lawful  price  applica- 
ble under  the  Natural  Gas  Policy  Act  of  1978  is  at 
least  150  percent  of  the  then  applicable  price  under 
section  103  of  such  Act. 

(3)  Biomass. — The  term  "biomass"  means  any  organic  mate- 
rial which  is  an  alternate  substance  (as  defined  in  section 
48(1)(3)(B)  other  than  coal  (including  lignite)  or  any  product  of 
such  coal. 

(4)  Qualifying  processed  wood  fuel — 

(A)  In  general. — The  term  "qualifying  processed  wood 
fuel"  means  any  processed  solid  wood  fuel  (other  than 
charcoal,  fireplace  products,  or  a  product  used  for  orna- 
mental or  recreational  purposes)  which  has  a  Btu  content 
per  unit  of  volume  or  weight,  determined  without  regard 
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to  any  nonwood  elements,  which  is  at  least  40  percent 
greater  per  unit  of  volume  or  weight  than  the  Btu  content 
of  the  wood  from  which  it  is  produced  (determined  immedi- 
ately before  the  processing). 

(B)  election. — A  taxpayer  shall  elect,  at  such  time  and 
in  such  manner  as  the  Secretary  by  regulations  may  pre- 
scribe, as  to  whether  Btu  content  per  unit  shall  be  deter- 
mined for  purposes  of  this  paragraph  on  a  volume  or 
weight  basis.  Any  such  election — 

(i)  shall  apply  to  all  production  from  a  facility;  and 

(ii)  shall  be  effective  for  the  taxable  year  with  re- 
spect to  which  it  is  made  and  for  all  subsequent  tax- 
able years  and,  once  made,  may  be  revoked  only  with 
the  consent  of  the  Secretary. 

(5)  Agricultural  byproduct  steam.— Steam  produced  from 
solid  agricultural  byproducts  which  is  used  by  the  taxpayer  in 
his  trade  or  business  shall  be  treated  as  having  been  sold  by 
the  taxpayer  to  an  unrelated  person  on  the  date  on  which  it  is 
used. 

(d)  Other  Definitions  and  Special  Rules. — For  purposes  of  this 
section — 

(1)  Only  production  within  the  united  states  taken  into 
account. — Sales  shall  be  taken  into  account  under  this  section 
only  with  respect  to  qualified  fuels  the  production  of  which  is 
within — 

(A)  the  United  States  (within  the  meaning  of  section 

638(1)), 

(B)  a  possession  of  the  United  States  (within  the  mean- 
ing of  section  638(2)). 

(2)  Computation  of  inflation  adjustment  factors  and  ref- 
erence price. — 

(A)  In  general. — The  Secretary  shall,  not  later  than 
April  1  of  each  calendar  year,  determine  and  publish  in 
the  Federal  Register  the  inflation  adjustment  factor  and 
the  reference  price  for  the  preceding  calendar  year  in  ac- 
cordance with  this  paragraph. 

(B)  Inflation  adjustment  factor. — The  term  1  'inflation 
adjustment  factor"  means,  with  respect  to  a  calendar  year, 
a  fraction  the  numerator  of  which  is  the  GNP  implicit 
price  deflator  for  the  calendar  year  and  the  denominator 
of  which  is  the  GNP  implicit  price  deflator  for  calendar 
year  1979.  The  term  "GNP  implicit  price  deflator"  means 
the  first  revision  of  the  implicit  price  deflator  for  the  gross 
national  product  as  computed  and  published  by  the  De- 
partment of  Commerce. 

Reference  Price.— The  term  "reference  price"  means 
with  respect  to  a  calendar  year  the  Secretary's  estimate  of 
the  annual  average  wellhead  price  per  barrel  for  all  do- 
mestic crude  oil  the  price  of  which  is  not  subject  to  regula- 
tion by  the  United  States. 

(3)  Production  attributable  to  the  taxpayer. — In  the  case 
of  a  property  or  facility  in  which  more  than  1  person  has  an 
interest,  except  to  the  extent  provided  in  regulations  pre- 
scribed by  the  Secretary,  production  from  the  property  or  fa- 
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cility  (as  the  case  may  be)  shall  be  allocated  among  such  per- 
sons in  proportion  to  their  respective  interests  in  the  gross 
sales  from  such  property  or  facility. 

(4)  Special  rules  applicable  to  gas  from  geopressured 
brine,  devonian  shale,  coal  seams,  or  a  tight  formation. — 

(A)  Credit  allowed  only  for  new  production. — The 
amount  of  the  credit  allowable  under  subsection  (a)  shall 
be  determined  without  regard  to  any  production  attributa- 
ble to  a  property  from  which  gas  from  Devonian  shale, 
coal  seams,  geopressured  brine,  or  a  tight  formation  was 
produced  in  marketable  quantities  before  Janaury  1,  1980. 

(B)  Reference  price  and  application  of  phaseout  for 

DEVONIAN  SHALE.— 

(i)  Reference  price  for  devonian  shale. — For  pur- 
poses of  this  section,  the  term  "reference  price"  for 
gas  from  Devonian  shale  sold  during  calendar  years 
1980,  1981,  and  1982  shall  be  the  average  wellhead 
price  per  thousand  cubic  feet  for  such  year  of  high 
cost  natural  gas  (as  defined  in  section  107(c)(2),  (3),  and 
(4)  of  the  Natural  Gas  Policy  Act  of  1978  and  deter- 
mined under  section  503  of  that  Act)  as  estimated  by 
the  Secretary  after  consultation  with  the  Federal 
Energy  Regulatory  Commission. 

(ii)  Different  phaseout  to  apply  for  1980,  198 1, 
and  1982. — For  pusposes  of  applying  paragraphs  (1) 
and  (2)  of  subsection  (b)  with  respect  to  sales  during 
calendar  years  1980,  1981,  and  1982  of  gas  from  Devon- 
ian shale,  "$4.05"  shall  be  substituted  for  "$23.50"  and 
"$1.03"  shall  be  substituted  for  $6.00." 

(5)  Phaseout  does  not  apply  for  first  3  years  of  produc- 
tion FROM  FACILITY  PRODUCING  QUALIFYING  PROCESSED  WOOD  OR 
STEAM  FROM  SOLID  AGRICULTURAL  BYPRODUCTS. — In  the  Case  of  a 

facility  for  the  production  of— 

(A)  qualifying  processed  wood  fuel,  or 

(B)  steam  from  solid  agricultural  byproducts, 
paragraph  (1)  of  subsection  (b)  shall  not  apply  with  respect  to 
the  amount  of  the  credit  allowable  under  subsection  (a)  for 
fuels  sold  during  the  3-year  period  beginning  on  the  date  the 
facility  is  placed  in  service. 

(6)  Barrel-of-oil  equivalent. — The  term  "barrel-of-oil 
equivalent"  with  respect  to  any  fuel  means  that  amount  of 
such  fuel  which  has  a  Btu  content  of  5.8  million;  except  that  in 
the  case  of  qualified  fuels  described  in  subparagraph  (C),  (D),  or 
(E)  of  subsection  (c)(1),  the  Btu  content  shall  be  determined 
without  regard  to  any  material  from  a  source  not  described  in 
such  subparagraph. 

(7)  Barrel  defined.— The  term  "barrel"  means  42  United 
States  gallons. 

(8)  Related  persons. — Persons  shall  be  treated  as  related  to 
each  other  if  such  persons  would  be  treated  as  a  single  employ- 
er under  the  regulations  prescribed  under  section  52(b). 

(9)  Pass-thru  in  the  case  of  estates  and  trusts.— Under 
regulations  prescribed  by  the  Secretary,  rules  similar  to  the 
rules  of  subsection  (d)  of  section  52  shall  apply. 
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(e)  Application  With  the  Natural  Gas  Policy  Act  of  1978  — 

(1)  NO  CREDIT  IF  SECTION  107  OF  THE  NATURAL  GAS  POLICY  ACT 

of  1978  is  utilized. — Subsection  (a)  shall  apply  with  respect  to 
any  natural  gas  described  in  subsection  (c)(l)(B)(i)  which  is  sold 
during  the  taxabele  year  only  if  such  natural  gas  is  sold  at  a 
lawful  price  which  is  determined  without  regard  to  the  provi- 
sion of  section  107  of  the  Natural  Gas  Policy  Act  of  1978  and 
subtitle  B  of  title  I  of  such  Act. 

(2)  Treatment  of  this  seciton.— For  purposes  of  section 
107(d)  of  the  Natural  Gas  Policy  Act  of  1978,  this  section  shasll 
not  be  treated  as  allowing  any  credit,  exemption,  deduction,  or 
comparable  adjustment  applicable  to  the  computation  of  any 
Federal  Tax. 

(f)  Application  of  Section. — 

In  General. — Except  as  provided  in  paragraph  (2),  this  sec- 
tion shall  apply  with  respect  to  qualified  fuels — 

(A)  which  are — 

(i)  produced  from  a  well  drilled  after  December  31, 
1979,  and  before  January  1,  1990,  or 

(ii)  produced  in  a  facility  placed  in  service  after  De- 
cemer  31,  1979,  and  before  Janaury  1,  1990,  and 

(B)  which  are  sold  after  December  31,  1979,  and  before 
Janaury  1,  2001. 

(2)  Special  rules  applicable  to  qualified  processed  wood 
and  solid  agricultural  byproduct  steam. — 

(A)  Credit  allowed  only  for  certain  production. — In 
the  case  of  qualifying  processed  wood  fuel  and  steam  from 
solid  agricultural  byproducts,  this  section  shall  apply  only 
with  respect  to — 

(i)  qualifying  precessed  wood  fuel  produced  in  facili- 
ties placed  in  service  after  December  31,  1979,  and 
bfore  January  1,  1982,  which  is  sold  before  the  later 
of— 

(I)  October  1,  1983,  or 

(II)  the  date  which  is  3  years  after  the  date  on 
which  the  facility  is  placed  in  service,  and 

(ii)  steam  produced  in  facilites  placed  in  service 
after  December  31,  1979,  from  solid  agricultural  by- 
product which  is  sold  before  Janaury  1,  1985. 

(B)  Expended  production  of  steam  treated  as  new  fa- 
cility production.— For  purposes  of  this  subsection  and 
subsection  (d)(5),  in  the  case  of  a  facility  for  the  production 
of  steam  from  solid  agricultural  byproducts  which  was 
placed  in  service  before  Janaury  1,  1980,  any  production  of 
steam  attributable  to  an  expansion  of  the  capacity  of  the 
facility  to  produce  such  steam  through  placing  additional 
or  replacement  equipment  in  service  after  December  31, 
1979,  shall  be  treated  as  if  it  were  produced  by  a  facility 
placed  in  service  on  the  date  on  which  such  equipment  is 
placed  in  service. 
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SEC.  [44F.J  30.  CREDIT  FOR  INCREASING  RESEARCH  ACTIVITIES. 

[(a)  General  Rule. — There  shall  be  allowed  as  a  credit  against 
the  tax  imposed  by  this  chapter  for  the  taxable  year  an  amount 
equal  to  25  percent  of  the  excess  (if  any)  of— J 

(a)  General  Rule. — For  purposes  of  section  38,  the  research 
credit  determined  under  this  section  for  the  taxable  year  is  an 
amount  equal  to  25  percent  of  the  excess  (if  any)  of— 

(1)  the  qualified  research  expenses  for  the  taxable  year,  over 

(2)  the  base  period  research  expenses. 

(b)  Qualified  Research  Expenses. — For  purposes  of  this  sec- 
tion— 

(1)  Qualified  research  expenses. — The  term  "qualified  re- 
search expenses"  means  the  sum  of  the  following  amounts 
which  are  paid  or  incurred  by  the  taxpayer  during  the  taxable 
year  in  carrying  on  any  trade  or  business  of  the  taxpayer — 

(A)  in-house  research  expenses,  and 

(B)  contract  research  expenses. 

(2)  IN-HOUSE  RESEARCH  EXPENSES. — 

(A)  In  general. — The  term  "in-house  research  ex- 
penses" means — 

(i)  any  wages  paid  or  incurred  to  an  employee  for 
qualified  services  performed  by  such  employee, 

(ii)  any  amount  paid  or  incurred  for  supplies  used  in 
the  conduct  of  qualified  research,  and 

(iii)  any  amount  paid  or  incurred  to  another  person 
for  the  right  to  use  personal  property  in  the  conduct  of 
qualified  research. 

Clause  (iii)  shall  not  apply  to  any  amount  to  the  extent 
that  the  taxpayer  (or  any  person  with  whom  the  taxpayer 
must  aggregate  expenditures  under  subsection  (f)(1))  re- 
ceives or  accrues  any  amount  from  any  other  person  for 
the  right  to  use  substantially  identical  personal  property. 

(B)  Qualified  services. — The  term  "qualified  services" 
means  services  consisting  of— 

(i)  engaging  in  qualified  research,  or 

(ii)  engaging  in  the  direct  supervision  or  direct  sup- 
port of  research  activities  which  constitute  qualified 
research. 

If  substantially  all  of  the  services  performed  by  an  individ- 
ual for  the  taxpayer  during  the  taxable  year  consists  of 
services  meeting  the  requirements  of  clause  (i)  or  (ii),  the 
term  "qualified  services"  means  all  of  the  services  per- 
formed by  such  individual  for  the  taxpayer  during  the  tax- 
able year. 

(C)  Supplies. — The  term  "supplies"  means  any  tangible 
property  other  than — 

(i)  land  or  improvements  to  land,  and 

(ii)  property  of  a  character  subject  to  the  allowance 
for  depreciation. 

(D)  Wages.— 

(i)  In  general. — The  term  "wages"  has  the  meaning 
given  such  term  by  section  3401(a). 

(ii)  Self-employed  individuals  and  owner-employ- 
ees.— In  the  case  of  an  employee  (within  the  meaning 
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of  section  401(c)(1),  the  term  "wages"  includes  the 
earned  income  (as  defined  in  section  401(c)(2))  of  such 
employee. 

(iii)  Exclusion  for  wages  to  which  new  jobs  or 
win  credit  applies— The  term  "wages"  shall  not  in- 
clude any  amount  taken  into  account  [in  computing 
the  credit  under  section  40  or  44BJ  in  determining  the 
targeted  jobs  credit  under  section  51(a). 
(3)  Contract  research  expenses.— 

(A)  In  general. — The  term  "contract  research  expenses" 
means  65  percent  of  any  amount  paid  or  incurred  by  the 
taxpayer  to  any  person  (other  than  an  employee  of  the  tax- 
payer) for  qualified  research. 

(B)  Prepaid  amounts. — If  any  contract  research  ex- 
penses paid  or  incurred  during  any  taxable  year  are  attrib- 
utable to  qualified  research  to  be  conducted  after  the  close 
of  such  taxable  year,  such  amount  shall  be  treated  as  paid 
or  incurred  during  the  period  during  which  the  qualified 
research  is  conducted. 

(c)  Base  Period  Research  Expenses. — For  purposes  of  this  sec- 
tion— 

(1)  In  general. — The  term  "base  period  research  expenses" 
means  the  average  of  the  qualified  research  expenses  for  each 
year  in  the  base  period. 

(2)  Base  period. — 

(A)  In  general. — for  purposes  of  this  subsection,  the 
term  "base  period"  means  the  3  taxable  years  immediately 
preceding  the  taxable  year  for  which  the  determination  is 
being  made  (hereinafter  in  this  subsection  referred  to  as 
the  "determination  year"). 

(B)  Transitional  rules.— Subparagraph  (A)  shall  be  ap- 
plied— 

(i)  by  substituting  "first  taxable  year"  for  "3  taxable 
years'  in  the  case  of  the  first  determination  year 
ending  after  June  30,  1981,  and 

(ii)  by  substituting  "2"  for  "3"  in  the  case  of  the 
second  determination  year  ending  after  June  30,  1981. 

(3)  Minimum  base  period  research  expenses. — In  no 
event  shall  the  base  period  research  expenses  be  less  than 
50  percent  of  the  qualified  research  expenses  for  the  deter- 
mination year. 

(d)  Qualified  Research.— For  purposes  of  this  section  the  term 
"qualified  research"  has  the  same  meaning  as  the  term  research  or 
experimental  has  under  section  174,  except  that  such  term  shall 
not  include — 

(1)  qualified  research  conducted  outside  the  United  States, 

(2)  qualified  research  in  the  social  sciences  or  humanities, 
and 

(3)  qualified  research  to  the  extent  funded  by  any  grant,  con- 
tract, or  otherwise  by  another  person  (or  any  governmental 
entity). 

(e)  Credit  Available  With  Respect  to  Certain  Basic  Research 
By  Colleges,  Universities,  and  Certain  Reserach  Organiza- 
tions.— 
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(1)  In  general. — 65  percent  of  any  amount  paid  or  incurred 
by  a  corporation  (as  such  term  is  defined  in  section  170(e)(4)(d)) 
to  any  qualfied  organization  for  basic  reaseach  to  be  performed 
by  such  organization  shall  be  treated  as  contract  research  ex- 
penses. The  preceding  sentence  shall  apply  only  if  the  amount 
is  paid  or  incurred  pursuant  to  a  written  research  agreement 
between  the  corporation  and  the  qualified  organization. 

(2)  Qualified  organization. — For  purposes  of  this  subsec- 
tion, the  term  "qualified  organization"  means — 

(A)  any  educational  organization  which  is  described  in 
section  170(b)(l)(A)(ii)  and  which  is  an  institution  of  higher 
education  (as  defined  in  section  3304(f)),  and 

(B)  any  other  organization  which — 

(i)  is  described  in  section  501(c)(3)  and  exempt  from 
tax  under  section  501(a), 

(ii)  is  organized  and  operated  primarily  to  conduct 
scientific  research,  and 

(iii)  is  net  a  private  foundation. 

(3)  Basic  research. — The  term  "basic  research"  means  any 
original  investigation  for  the  advancement  of  scientific  knowl- 
edge not  having  a  specific  commercial  objective,  except  that 
such  term  shall  not  include — 

(A)  basic  research  conducted  outside  the  United  States, 
and 

(B)  basic  research  in  the  social  sciences  or  humanities. 

(4)  Special  rules  for  grants  to  certain  funds — 

(A)  In  general. — For  purposes  of  this  subsection,  a 
qualified  fund  shall  be  treated  as  a  qualified  organization 
and  the  requirements  of  paragraph  (1)  that  the  basic  re- 
search be  performed  by  the  qualified  organization  shall 
not  apply. 

(B)  Qualified  fund.— For  purposes  of  subparagraph  (A), 
the  term  "qualified  fund"  means  any  organization  which — 

(i)  is  described  in  section  501(c)(3)  and  exempt  from 
tax  under  section  501(a)  and  is  not  a  private  founda- 
tion, 

(ii)  is  established  and  maintained  by  an  organization 
established  before  July  10,  1981,  which  meets  the  re- 
quirements of  clause  (i), 

(iii)  is  organized  and  operated  exclusively  for  pur- 
poses of  making  grants  pursuant  to  written  research 
agreements  to  organizations  described  in  paragraph 
(2)(A)  for  purposes  of  basic  research,  and 

(iv)  makes  an  election  under  this  paragraph. 

(C)  Effect  of  election. — 

(i)  In  general. — Any  organization  which  makes  an 
election  under  this  paragraph  shall  be  treated  as  a  pri- 
vate foundation  for  purposes  of  this  title  (other  than 
section  4940,  relating  to  excise  tax  based  on  invest- 
ment income). 

(ii)  Election  revocable  only  with  consent.— An 
election  under  this  paragraph,  once  made,  may  be  re- 
voked only  with  the  consent  of  the  Secretary. 

(f)  Special  Rules. — For  purposes  of  this  section — 
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(1)  Aggregation  of  expenditures  — 

(A)  Controlled  Group  of  corporations.— In  determin- 
ing the  amount  of  the  credit  under  this  section — 

(i)  all  members  of  the  same  controlled  group  of  cor- 
porations shall  be  treated  as  a  single  taxpayer,  and 

(ii)  [the  credit  (if  any)  allowable  by  this  section  to 
each]  the  credit  (if  any)  determined  under  this  section 
for  each  such  member  shall  be  its  proportionate  share 
of  the  increase  in  qualified  research  expenses  giving 
rise  to  the  credit. 

(B)  Common  control. — Under  regulations  prescribed  by 
the  Secretary,  in  determining  the  amount  of  the  credit 
under  this  section — 

(i)  all  trades  or  businesses  (whether  or  not  incorpo- 
rated) which  are  under  common  control  shall  be  treat- 
ed as  a  single  taxpayer,  and 

(ii)  [the  credit  (if  any)  allowable  by  this  section  to 
each]  the  credit  (if  any)  determined  under  this  section 
for  each  such  person  shall  be  its  proportionate  share 
of  the  increase  in  qualified  research  expenses  giving 
rise  to  the  credit. 

The  regulations  prescribed  under  this  subparagraph  shall  be 
based  on  principles  similar  to  the  principles  which  apply  in  the 
case  of  subparagraph  (A). 

(2)  Allocations.— 

(A)  Pass-thru  in  the  case  of  estates  and  trusts.— 
Under  regulations  prescribed  by  the  Secretary,  rules  simi- 
lar to  the  rules  of  subsection  (d)  of  section  52  shall  apply. 

(B)  Allocation  in  the  case  of  partnerships.— In  the 
case  of  partnerships  the  credit  shall  be  allocated  among 
partners  under  regulations  prescribed  by  the  Secretary. 

(3)  Adjustments  for  certain  acquisitions,  etc. — Under  reg- 
ulations prescribed  by  the  Secretary — 

(A)  Acquisitions. — If,  after  June  30,  1980,  a  taxpayer  ac- 
quires the  major  portion  of  a  trade  or  business  of  another 
person  (hereinafter  in  this  paragraph  referred  to  as  the 
"predecessor")  or  the  major  portion  of  a  separate  unit  of  a 
trade  or  business  of  a  predecessor,  then,  for  purposes  of  ap- 
plying this  section  for  any  taxable  year  ending  after  such 
acquisition,  the  amount  of  qualified  research  expenses  paid 
or  incurred  by  the  taxpayer  during  periods  before  such  ac- 
quisition shall  be  increased  by  so  much  of  such  expenses 
paid  or  incurred  by  the  predecessor  with  respect  to  the  ac- 
quired trade  or  business  as  is  attributable  to  the  portion  of 
such  trade  or  business  or  separate  unit  acquired  by  the 
taxpayer. 

(B)  Dispositions.— If,  after  June  30,  1980— 

(i)  a  taxpayer  disposes  of  the  major  portion  of  any 
trade  or  business  or  the  major  portion  of  a  separate 
unit  of  a  trade  or  business  in  a  transaction  to  which 
subparagraph  (A)  applies,  and 

(ii)  the  taxpayer  furnished  the  acquiring  person  such 
information  as  is  necessary  for  the  application  of  sub- 
paragraph (A), 
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then,  for  purposes  of  applying  this  section  for  any  taxable 
year  ending  after  such  disposition,  the  amount  of  qualified 
research  expenses  paid  or  incurred  by  the  taxpayer  during 
periods  before  such  disposition  shall  be  decreased  by  so 
much  of  such  expenses  as  is  attributable  to  the  portion  of 
such  trade  or  business  or  separate  unit  disposed  of  by  the 
taxpayer. 

(C)  Increase  in  base  period. — If  during  any  of  the  3  tax- 
able years  following  the  taxable  year  in  which  a  disposi- 
tion to  which  subparagraph  (B)  applies  occurs,  the  dispos- 
ing taxpayer  (or  a  person  with  whom  the  taxpayer  is  re- 
quired to  aggregate  expenditures  under  paragraph  (1))  re- 
imburses the  acquiring  person  (or  a  person  required  to  so 
aggregate  expenditures  with  such  person)  for  research  on 
behalf  of  the  taxpayer,  then  the  amount  of  qualified  re- 
search expenses  of  the  taxpayer  for  the  base  period  for 
such  taxable  year  shall  be  increased  by  the  lesser  of— 

(i)  the  amount  of  the  decrease  under  subparagraph 
(B)  which  is  allocable  to  such  base  period,  or 

(ii)  the  product  of  the  number  of  years  in  the  base 
period,  multiplied  by  the  amount  of  the  reimburse- 
ment described  in  this  subparagraph. 

(4)  Short  taxable  years. — In  the  case  of  any  short  taxable 
year,  qualified  research  expenses  shall  be  annualized  in  such 
circumstances  and  under  such  methods  as  the  Secretary  may 
prescribe  by  regulation. 

(5)  Controlled  Group  of  corporations. — The  term  "con- 
trolled group  of  corporations"  has  the  same  meaning  given  to 
such  term  by  section  1563(a)  except  that — 

(A)  "more  that  50  percent  shall  be  substituted  for  "at 
least  80  percent"  each  place  it  appears  in  section 
1563(a)(1),  and 

(B)  the  determination  shall  be  made  without  regard  to 
subsections  (a)(4)  and  (e)(3)(C)  of  section  1563. 

(g)  Limitation  Based  on  Amount  of  Tax.— 
(1)  Liability  for  tax. — 

[(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  credit  allowed  by  subsection  (a)  for  any  taxable 
year  shall  not  exceed  the  amount  of  the  tax  imposed  by 
this  chapter  reduced  by  the  sum  of  the  credits  allowable 
under  a  section  of  this  part  having  a  lower  number  or 
letter  designation  than  this  section,  other  than  the  credits 
allowable  by  sections  31,  39,  and  43.  For  purposes  of  the 
preceding  sentence,  the  term  "tax  imposed  by  this  chap- 
ter" shall  not  include  any  tax  treated  as  not  imposed  by 
this  chapter  under  the  last  sentence  of  section  53(a).] 

(A)  In  General. — Except  as  provided  in  subparagraph 
(B),  the  credit  allowed  by  subsection  (a)  for  any  taxable  year 
shall  not  exceed  the  taxpayer's  tax  liability  for  the  taxable 
year  (as  defined  in  section  26(b)),  reduced  by  the  sum  of  the 
credits  allowable  under  subpart  A  and  sections  27,  28,  and 
29. 

(B)  Special  rule  for  passthrough  of  credit.— In  the 
case  of  an  individual  who — 
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(i)  owns  an  interest  in  an  unincorporated  trade  or 
business, 

(ii)  is  a  partner  in  a  partnership, 

(iii)  is  a  beneficiary  of  an  estate  or  trust,  or 

(iv)  is  a  shareholder  in  an  S  corporation, 

the  credit  allowed  by  subsection  (a)  for  any  taxable  year 
shall  not  exceed  the  lesser  of  the  amount  determined 
under  subparagraph  (A)  for  the  taxable  year  or  an  amount 
(separately  computed  with  respect  to  such  person's  interest 
in  such  trade  or  business  or  entity)  equal  to  the  amount  of 
tax  attributable  to  that  portion  of  a  person's  taxable 
income  which  is  allocable  or  apportionable  to  the  person's 
interest  in  such  trade  or  business  or  entity. 
(2)  Carryback  and  carryover  of  unused  credit  — 

(A)  Allowance  of  credit— If  the  amount  of  the  credit 
determined  under  this  section  for  any  taxable  year  exceeds 
the  limitation  provided  by  paragraph  (1)  for  such  taxable 
year  (hereinafter  in  this  paragraph  referred  to  as  the 
"unused  credit  year"),  such  excess  shall  be — 

(i)  a  research  credit  carryback  to  each  of  the  3  tax- 
able years  preceding  the  unused  credit  year,  and 

(ii)  a  research  credit  carryover  to  each  of  the  15  tax- 
able years  following  the  unused  credit  year, 

and  shall  be  added  to  the  amount  allowable  as  a  credit  by 
this  section  for  such  years.  If  any  portion  of  such  excess  is 
a  carryback  to  a  taxable  year  beginning  before  July  1, 
1981,  this  section  shall  be  deemed  to  have  been  in  effect 
for  such  taxable  year  for  purposes  of  allowing  such  carry- 
back as  a  credit  under  this  section.  The  entire  amount  of 
the  unused  credit  for  an  unused  credit  year  shall  be  car- 
ried to  the  earliest  of  the  18  taxable  years  to  which  (by 
reason  of  clauses  (i)  and  (ii))  such  credit  may  be  carried, 
and  then  to  each  of  the  other  17  taxable  years  to  the 
extent  that,  because  of  the  limitation  contained  in  subpar- 
agraph (B),  such  unused  credit  may  not  be  added  for  a 
prior  taxable  year  to  which  such  unused  credit  may  be  car- 
ried. 

(B)  Limitation— The  amount  of  the  unused  credit  which 
may  be  added  under  subparagraph  (A)  for  any  preceding 
or  succeeding  taxable  year  shall  not  exceed  the  amount  by 
which  the  limitation  provided  by  paragraph  (1)  for  such 
taxable  year  exceeds  the  sum  of— 

(i)  the  credit  allowable  under  this  section  for  such 
taxable  year,  and 

(ii)  the  amounts  which,  by  reason  of  this  paragraph, 
are  added  to  the  amount  allowable  for  such  taxable 
year  and  which  are  attributable  to  taxable  years  pre- 
ceding the  unused  credit  year. 

Subpart  C— Refundable  Credits 

Sec.  31.  Tax  withheld  on  wages,  interest,  dividends,  and  patronage  dividends. 
Sec.  32.  Earned  income. 

Sec.  33.  Tax  withheld  at  source  on  nonresident  aliens  and  foreign  corporations. 
Sec.  34.  Certain  uses  of  gasoline  and  special  fuels. 
Sec.  35.  Overpayments  of  tax. 
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SEC.  31.  TAX  WITHHELD  ON  WAGES. 

(a)  Wage  Withholding  for  Income  Tax  Purposes- 

CD  In  general. — The  amount  withheld  [under  section  3402 
as  tax  on  the  wages  of  any  individual  3  shall  be  allowed  to  be 
recipient  of  the  income  as  a  credit  against  the  tax  imposed  by 
this  subtitle. 

(2)  Year  of  credit. — The  amount  so  withheld  during  any  cal- 
endar year  shall  be  allowed  as  a  credit  for  the  taxable  year  be- 
ginning in  such  calendar  year.  If  more  than  one  taxable  year 
begins  in  a  calendar  year,  such  amount  shall  be  allowed  as  a 
credit  for  the  last  taxable  year  so  beginning. 

(b)  Withholding  From  Interest,  Dividends,  and  Patronage 
Dividends. — The  amount  withheld  under  section  3451  as  tax  on  in- 
terest, dividends,  and  patronage  dividends  shall  be  allowed  to  the 
recipient  of  the  income  as  a  credit  against  the  tax  imposed  by  this 
subtitle. 

(c)  Credit  for  Special  Refunds  of  Social  Security  Tax.— The 
Secretary  may  prescribe  regulations  providing  for  the  crediting 
against  the  tax  imposed  by  this  subtitle  of  the  amount  determined 
by  the  taxpayer  or  the  Secretary  to  be  allowable  under  section 
6413(c)  as  a  special  refund  of  tax  imposed  on  wages.  The  amount 
allowed  as  a  credit  under  such  regulations  shall,  for  purposes  of 
this  subtitle,  be  considered  an  amount  withheld  at  source  as  tax 
under  section  3402. 

(d)  Year  for  Which  Credit  Allowed.— 

(1)  Wages.— Any  credit  allowed — 

(A)  by  subsection  (a)  shall  be  allowed  for  the  taxable 
year  beginning  in  the  calendar  year  in  which  the  amount 
is  withheld,  or 

(B)  by  subsection  (c)  shall  be  allowed  for  the  taxable  year 
beginning  in  the  calendar  year  in  which  the  wages  are  re- 
ceived. 

For  purposes  of  this  paragraph,  if  more  than  1  taxable  year 
begins  in  a  calendar  year,  such  amount  shall  be  allowed  as  a 
credit  for  the  last  taxable  year  so  beginning. 

(2)  Interest,  dividends,  and  patronage  dividends. — Any 
credit  allowed  by  subsection  (b)  shall  be  allowed  for  the  taxable 
year  of  the  recipient  of  the  income  in  which  the  amount  is  re- 
ceived. 

SEC.  [43  ]  32.  EARNED  INCOME. 

(a)  Allowance  of  Credit.— In  the  case  of  an  eligible  individual, 
there  is  allowed  as  a  credit  against  the  tax  imposed  by  this  subtitle 
for  the  taxable  year  an  amount  equal  to  10  percent  of  so  much  of 
the  earned  income  for  the  taxable  year  as  does  not  exceed  $5,000. 

(b)  Limitation. — That  amount  of  the  credit  allowable  to  a  tax- 
payer under  subsection  (a)  for  any  taxable  year  shall  not  exceed 
the  excess  (if  any)  of— 

(1)  $500,  over 

(2)  12.5  percent  of  so  much  of  the  adjusted  gross  income  (or, 
if  greater,  the  earned  income)  of  the  taxpayer  for  the  taxable 
year  as  exceeds  $6,000. 

(c)  Definitions. — For  purposes  of  this  section — 
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(1)  Eligible  individual. — 

(A)  In  general— The  term  "eligible  individual"  means 
an  individual  who,  for  the  taxable  year — 

(i)  is  married  (within  the  meaning  of  section  143) 
and  is  entitled  to  a  deduction  under  section  151  for  a 
child  (within  the  meaning  of  section  151(e)(3)),  or 
would  be  so  entitled  but  for  paragraph  (2)  or  (4)  of  sec- 
tion 152(e), 

(ii)  is  a  surviving  spouse  (as  determined  under  sec- 
tion 2(a)),  or 

(B)  Child  must  reside  with  taxpayer  in  the  United 
States. — An  individual  shall  be  treated  as  satisfying 
clause  (i)  of  subparagraph  (A)  only  if  the  child  has  the  same 
principal  place  of  abode  as  the  individual  and  such  abode 
is  in  the  United  States.  An  individual  shall  be  treated  as 
satisfying  clause  (ii)  or  (iii)  of  subparagraph  (A)  only  if  the 
household  in  question  is  in  the  United  States. 

(iii)  is  a  head  of  a  household  (as  determined  under 
subsection  (b)  of  section  2  without  regard  to  subpara- 
graphs (A)(ii)  and  (B)  pargarph  (1)  of  such  subsection). 

(C)  Individual  who  claims  benefits  of  section  911  or 
931  not  eligible  individual. — The  term  "eligible  individu- 
al" does  not  include  an  individual  who,  for  the  taxable 
year,  claims  the  benefits  of— 

(i)  section  911  (relating  to  citizens  or  residents  of  the 
United  States  living  abroad), 

(ii)  section  931  (relating  to  income  from  sources 
within  possessions  of  the  United  States). 

(2)  Earned  income.— 

(A)  The  term  "earned  income"  means — 

(i)  wages,  salaries,  tips,  and  other  employee  compen- 
sation, plus 

(ii)  the  amount  of  the  taxpayer's  net  earnings  from 
self-employment  for  the  taxable  year  (within  the 
meaning  of  section  1402(a)). 

(B)  For  purposes  of  subparagraph  (A) — 

(i)  the  earned  income  of  an  individual  shall  be  com- 
puted without  regard  to  any  community  property 
laws, 

(ii)  no  amount  received  as  a  pension  or  annuity  shall 
be  taken  into  account,  and 

(iii)  no  amount  to  which  section  871(a)  applies  (relat- 
ing to  income  of  nonresident  alien  individuals  not  con- 
nected with  United  States  business)  shall  be  taken 
into  account. 

(d)  Married  Individuals. — In  the  case  of  an  individual  who  is 
married  (within  the  meaning  of  section  143),  this  section  shall 
apply  only  if  a  joint  return  is  filed  for  the  taxable  year  under  sec- 
tion 6013. 

(e)  Taxable  Year  Must  Be  Full  Taxable  Year.— Except  in  the 
case  of  a  taxable  year  closed  by  reason  of  the  death  of  the  taxpay- 
er, no  credit  shall  be  allowable  under  this  section  in  the  case  of  a 
taxable  year  covering  a  period  of  less  than  12  months. 

(f)  Amount  of  Credit  To  Be  Determined  Under  Tables.— 
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(1)  In  General.— The  amount  of  the  credit  allowed  by  this 
section  shall  be  determined  under  tables  prescribed  by  the  Sec- 
retary. 

(2)  Requirements  for  tables. — The  tables  prescribed  under 
paragraph  (1)  shall  reflect  the  provisions  of  subsections  (a)  and 
(b)  and  shall  have  income  brackets  of  not  greater  than  $50 
each — 

(A)  for  earned  income  between  $0  and  $10,000,  and 

(B)  for  adjusted  gross  income  between  $6,000  and 
$10,000. 

(g)  Coordination  with  Advance  Payments  of  Earned  Income 
Credit.— 

(1)  Recapture  of  excess  advance  payments. — If  any  pay- 
ment is  made  to  the  individual  by  an  employer  under  section 
3507  during  any  calendar  year,  then  the  tax  imposed  by  this 
chapter  for  the  individual's  last  taxable  year  beginning  in  such 
calendar  year  shall  be  increased  by  the  aggregate  amount  of 
such  payments. 

(2)  Reconciliation  of  payments  advanced  and  credit  al- 
lowed.— Any  increase  in  tax  under  paragraph  (1)  shall  not  be 
treated  as  tax  imposed  by  this  chapter  for  purposes  of  deter- 
mining the  amount  of  any  credit  (other  than  the  credit  allowed 
by  subsection  (a))  allowable  under  this  subpart. 

[SEC.  32.  TAX  WITHHELD  AT  SOURCE  ON  NONRESIDENT  ALIENS  AND 
FOREIGN  CORPORATIONS  AND  ON  TAX-FREE  COVENANT 
BONDS. 

[There  shall  be  allowed  as  credits  against  the  tax  imposed  by 
this  chapter — 

[(1)  the  amount  of  tax  withheld  at  source  under  subchapter 
A  of  chapter  3  (relating  to  withholding  of  tax  on  nonresident 
aliens  and  on  foreign  corporations),  and 

[(2)  the  amount  of  tax  withheld  at  source  under  subchapter 
B  of  chapter  3  (relating  to  interest  on  tax-free  covenant 
bonds).] 

SEC.  33.  TAX  WITHHELD  AT  SOURCE  ON  NONRESIDENT  ALIENS  AND  FOR- 
EIGN CORPORATIONS. 

There  shall  be  allowed  as  a  credit  against  the  tax  imposed  by  this 
subtitle  the  amount  of  tax  withheld  at  source  under  subchapter  A  of 
chapter  3  (relating  to  withholding  of  tax  on  nonresident  aliens  and 
on  foreign  corporations). 

SEC.  [39.]  34.  CERTAIN  USES  OF  GASOLINE,  AND  SPECIAL  FUELS 

(a)  General  Rule.— There  shall  be  allowed  as  a  credit  against 
the  tax  imposed  by  this  subtitle  for  the  taxable  year  an  amount 
equal  to  the  sum  of  the  amounts  payable  to  the  taxpayer — 

(1)  under  section  6420  with  respect  to  gasoline  used  during 
the  taxable  year  on  a  farm  for  farming  purposes  (determined 
without  regard  to  section  6420(g)), 

(2)  under  section  6421  with  respect  to  gasoline  used  during 
the  taxable  year  (A)  otherwise  than  as  a  fuel  in  a  highway  ve- 
hicle or  (B)  in  vehicles  while  engaged  in  furnishing  certain 
public  passenger  land  transportation  service  (determined  with- 
out regard  to  section  6421(D),  and 


530 


(3)  under  section  6427  with  respect  to  fuels  used  for  nontaxa- 
ble purposes  or  resold  during  the  taxable  year  (determined 
without  regard  to  section  6427(i)). 
(b)  Exception. — Credit  shall  not  be  allowed  under  subsection  (a) 
for  any  amount  payable  under  section  6421  or  6427,  if  a  claim  for 
such  amount  is  timely  filed  and,  under  section  6421(i)  or  6427(i),  is 
payable  under  such  section. 

SEC.  [45.3  35.  OVERPAYMENTS  OF  TAX. 

For  credit  against  the  tax  imposed  by  this  subtitle  for  overpay- 
ments of  tax,  see  section  6401. 

[SEC.  38.  INVESTMENT  IN  CERTAIN  DEPRECIABLE  PROPERTY. 

[(a)  General  Rule. — There  shall  be  allowed,  as  a  credit  against 
the  tax  imposed  by  this  chapter,  the  amount  determined  under  sub- 
part B  of  this  part. 

[(b)  Regulations. — The  Secretary  shall  prescribe  such  regula- 
tions as  may  be  necessary  to  carry  out  the  purposes  of  this  section 
and  subpart  B.] 

Subpart  D — Business  Related  Credits 

Sec.  38.  General  business  credit. 

Sec.  39.  Carryback  and  carry  forward  of  usused  credits. 

Sec.  40.  Alcohol  used  as  fuel. 

Sec.  \l.  Employee  stock  ownership  credit. 

SEC.  38.  GENERAL  BUSINESS  CREDIT. 

(a)  Allowance  of  Credit.— There  shall  be  allowed  as  a  credit 
against  the  tax  imposed  by  this  chapter  for  the  taxable  year  an 
amount  equal  to  the  sum  of— 

(1)  the  business  credit  carryforwards  carried  to  such  taxable 
year, 

(2)  the  amount  of  the  current  year  business  credit,  plus 

(3)  the  business  credit  carrybacks  carried  to  such  taxable  year. 

(b)  Current  Year  Business  Credit. — For  purposes  of  this  sub- 
part, the  amount  of  the  current  year  business  credit  is  the  sum  of 
the  following  credits  determined  for  the  taxable  year: 

(1)  the  investment  credit  determined  under  section  46(a), 

(2)  the  targeted  jobs  credit  determined  under  section  51(a), 

(3)  the  alcohol  fuels  credit  determined  under  section  40(a), 
plus 

(4)  the  employee  stock  ownership  credit  determined  under  sec- 
tion 4Ua). 

(c)  Limitation  Based  on  Amount  of  Tax. — 

(1)  In  general. — The  credit  allowed  under  subsection  (a)  for 
any  taxable  year  shall  not  exceed  the  sum  of— 

(A)  so  much  of  the  taxpayer's  net  tax  liability  for  the  tax- 
able year  as  does  not  exceed  $25,000,  plus 

(B)  85  percent  of  so  much  of  the  taxpayer's  net  tax  liabili- 
ty for  the  taxable  year  as  exceeds  $25,  000. 

(2)  Net  tax  liability. — For  purposes  of  paragraph  (1),  the 
term  unet  tax  liability"  means  the  tax  liability  (as  defined  in 
section  26(b),  reduced  by  the  sum  of  the  credits  allowable  under 
subparts  A  and  B  of  this  part. 

(3)  Special  rules. — 
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(A)  Married  individuals. — In  the  case  of  a  husband  or 
wife  who  files  a  separate  return,  the  amount  specified 
under  subparagraphs  (A)  and  (B)  of  paragraph  (1)  shall  be 
$12,500  in  lieu  of  $25,000.  This  subparagraph  shall  not 
apply  if  the  spouse  of  the  taxpayer  has  no  business  credit 
carryforward  or  carryback  to,  and  has  no  current  year  busi- 
ness credit  for,  the  taxable  year  of  such  spouse  which  ends 
within  or  with  the  taxpayers  taxable  year. 

(B)  Controlled  groups. — In  the  case  of  a  controlled 
group,  the  $25,000  amount  specified  under  subparagraph 
(A)  and  (B)  of  paragraph  (1)  shall  be  reduced  for  each  com- 
ponent member  of  such  group  by  apportioning  $25,000 
among  the  component  members  of  such  group  in  such 
manner  as  the  Secretary  shall  by  regulations  prescribe.  For 
purposes  of  the  preceding  sentence,  the  term  "controlled 
group,f  has  the  meaning  given  to  such  term  by  section 
1563(a). 

(C)  Limitations  with  respect  to  certain  persons. — In 
the  case  of  a  person  described  in  subparagraph  (A)  or  (B)  of 
section  46(e)(1),  the  $25,000  amount  specified  under  subpar- 
agraphs (A)  and  (B)  of  paragraph  (1)  shall  equal  such  per- 
sons ratable  share  (as  determined  under  section  46(e)(2))  of 
such  amount. 

(D)  Estates  and  trusts. — In  the  case  of  an  estate  or 
trust,  the  $25,000  amount  specified  under  subparagraphs 
(A)  and  (B)  of  paragraph  (1)  shall  be  reduced  to  an  amount 
which  bears  the  same  ratio  to  $25,000  as  the  portion  of  the 
income  of  the  estate  or  trust  which  is  not  allocated  to 
beneficiaries  bears  to  the  total  income  of  the  estate  or  trust. 

(d)  Special  Rules  for  Certain  Regulated  Companies.— In  the 
case  of  any  taxpayer  to  which  section  46(f)  applies,  for  purposes  of 
sections  46(f),  47(a),  196(a),  and  404d)  and  any  other  provision  of 
this  title  where  it  is  necessary  to  ascertain  the  extent  to  which  the 
credits  determined  under  section  40(a),  41(d),  46(a),  or  51(a)  are  used 
in  a  taxable  year  or  as  a  carryback  or  carryforward,  the  order  in 
which  such  credits  are  used  shall  be  determined  on  the  basis  of  the 
order  in  which  they  are  listed  in  subsection  (b). 

SEC.  39.  CARRYBACK  AND  CARRYFORWARD  OF  UNUSED  CREDITS, 
(a)  In  General. — 

(1)  3  YEAR  CARRYBACK  AND  15  YEAR  CARRYFORWARD.— If  the 

sum  of  the  business  credit  carryforwards  to  the  taxable  year 
plus  the  amount  of  the  current  year  business  credit  for  the  tax- 
able year  exceeds  the  amount  of  the  limitation  imposed  by  sub- 
section (c)  of  section  38  for  such  taxable  year  (hereinafter  in  this 
section  referred  to  as  the  'unused  credit  year),  such  excess  (to 
the  extent  attributable  to  the  amount  of  the  current  year  busi- 
ness credit)  shall  be — 

(A)  a  business  credit  carryback  to  each  of  the  3  taxable 
years  preceding  the  unused  credit  year,  and 

(B)  a  business  credit  carryforward  to  each  of  the  15  tax- 
able years  following  the  unused  credit  year, 
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and,  subject  to  the  limitations  imposed  by  subsections  (b)  and(c), 
shall  be  taken  into  account  under  the  provisions  of  section  38(a) 
in  the  manner  provided  in  section  38(a). 
(2)  Amount  carried  to  each  year  — 

(A)  Entire  amount  carried  to  first  year. — The  entire 
amount  of  the  unused  credit  for  an  unused  credit  year 
shall  be  carried  to  the  earliest  of  the  18  taxable  years  to 
which  (by  reason  of  paragraph  (1))  such  credit  may  be  car- 
ried. 

(B)  Amount  carried  to  other  17  years.— The  amount 
of  the  unused  credit  for  the  unused  credit  year  shall  be  car- 
ried to  each  of  the  other  17  taxable  years  to  the  extent  that 
such  unused  credit  may  not  be  taken  into  account  under 
section  38(a)  for  a  prior  taxable  year  because  of  the  limita- 
tions of  subsections  (b)  and  (c). 

(b)  Limitation  on  Carrybacks. — The  amount  of  the  unused 
credit  which  may  be  taken  into  account  under  section  38(a)(3)  for 
any  preceding  taxable  year  shall  not  exceed  the  amount  by  which 
the  limitation  imposed  by  section  38(c)  for  such  taxable  year  exceeds 
the  sum  of— 

(1)  the  amounts  determined  under  paragraphs  (1)  and  (2)  of 
section  38(a)  for  such  taxable  year,  plus 

(2)  the  amounts  which  (by  reason  of  this  section)  are  carried 
back  to  such  taxable  year  and  are  attributable  to  taxable  years 
preceding  the  unused  credit  year. 

(c)  Limitation  on  Carryforwards. — The  amount  of  the  unused 
credit  which  may  be  taken  into  account  under  section  38(a)(1)  for 
any  succeeding  taxable  year  shall  not  exceed  the  amount  by  which 
the  limitation  imposed  by  section  38(c)  for  such  taxable  year  exceeds 
the  sum  of  the  amounts  which,  by  reason  of  this  section,  are  carried 
to  such  taxable  year  and  are  attributable  to  taxable  years  preceding 
the  unused  credit  year. 

(d)  Transitional  Rules. — 

(1)  Carryforwards. — 

(A)  In  general.— Any  carryforward  from  an  unused 
credit  year  under  section  1^6,  50A,  53,  44E,  or  44G  which 
has  not  expired  before  the  beginning  of  the  first  taxable 
year  beginning  after  December  31,  1983,  shall  be  aggregated 
with  other  such  carryforwards  from  such  unused  credit 
year  and  shall  be  a  business  credit  carryforward  to  each 
taxable  year  beginning  after  December  31,  1983,  which  is  1 
of  the  first  15  taxable  years  after  such  unused  credit  year. 

(B)  Amount  carried  forward. — The  amount  carried 
forward  under  subparagraph  (A)  to  any  taxable  year  shall 
be  properly  reduced  for  any  amount  allowable  as  a  credit 
with  respect  to  such  carryforward  for  any  taxable  year 
before  the  year  to  which  it  is  being  carried. 

(2)  Carrybacks. — In  determining  the  amount  allowable  as  a 
credit  for  any  taxable  year  beginning  before  January  1,  1984,  as 
the  result  of  the  carryback  of  a  general  business  tax  credit  from 
a  taxable  year  beginning  after  December  31,  1983,  paragraph  (1) 
of  subsection  (b)  shall  be  applied  as  if  it  read  as  follows: 

(t)  the  sum  of  the  credits  allowable  for  such  taxable  year 
under  sections  38,  40,  44B,  44E,  and  44G,  plus". 


533 


[SEC.  40.  EXPENSES  OF  WORK  INCENTIVE  PROGRAMS. 

[(a)  General  Rule. — There  shall  be  allowed,  as  a  credit  against 
the  tax  imposed  by  this  chapter,  the  amount  determined  under  sub- 
part C  of  this  part. 

[(b)  Regulations. — The  Secretary  shall  prescribe  such  regula- 
tions as  may  be  necessary  to  carry  out  the  purposes  of  this  section 
and  subpart  C:J 

SEC.  [44EJ  ALCOHOL  USED  AS  FUEL. 

[(a)  General  Rule. — There  shall  be  allowed  as  a  credit  against 
the  tax  imposed  by  this  chapter  for  the  taxable  year  an  amount 
equal  to  the  sum  of—] 

(a)  General  Rule. — For  purposes  of  section  38,  the  alcohol  fuels 
credit  determined  under  this  section  for  the  taxable  year  is  an 
amount  equal  to  the  sum  of— 

(1)  the  alcohol  mixture  credit,  plus 

(2)  the  alcohol  credit. 

(b)  Definition  of  Alcohol  Mixture  Credit  and  Alcohol 
Credit. — For  purposes  of  this  section — 

(1)  Alcohol  mixture  credit. — 

(A)  In  general. — The  alcohol  mixture  credit  of  any  tax- 
payer for  any  taxable  year  is  50  cents  for  each  gallon  of 
alcohol  used  by  the  taxpayer  in  the  production  of  a  quali- 
fied mixture. 

(B)  Qualified  mixture. — The  term  "qualified  mixture" 
means  a  mixture  of  alcohol  and  gasoline  or  of  alcohol  and 
a  special  fuel  which — 

(i)  is  sold  by  the  taxpayer  producing  such  mixture  to 
any  person  for  use  as  a  fuel,  or 

(ii)  is  used  as  fuel  by  the  taxpayer  producing  such 
mixture. 

(C)  Sale  or  use  must  be  in  trade  or  business,  etc.— Al- 
cohol used  in  the  production  of  a  qualified  mixture  shall 
be  taken  into  account — 

(i)  only  if  the  sale  or  use  described  in  subparagraph 
(B)  is  in  a  trade  or  business  of  the  taxpayer,  and 

(ii)  for  the  taxable  year  in  which  such  sale  or  use 
occurs. 

(D)  Casual  off-farm  production  not  eligible. — No 
credit  shall  be  allowed  under  this  section  with  respect  to 
any  casual  off-farm  production  of  a  qualified  mixture. 

(2)  Alcohol  credit. — 

(A)  In  general. — The  alcohol  credit  of  any  taxpayer  for 
any  taxable  year  is  50  cents  for  each  gallon  of  alcohol 
which  is  not  in  a  mixture  with  gasoline  or  a  special  fuel 
(other  than  any  denaturant)  and  which  during  the  taxable 
year — 

(i)  is  used  by  the  taxpayer  as  a  fuel  in  a  trade  or 
business,  or 

(ii)  is  sold  by  the  taxpayer  at  retail  to  a  person  and 
placed  in  the  fuel  tank  of  such  person's  vehicle. 

(B)  User  credit  not  to  apply  to  alcohol  sold  at 
retail. — No  credit  shall  be  allowed  under  subparagraph 
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(A)(i)  with  respect  to  any  alcohol  which  was  sold  in  a  retail 
sale  described  in  subparagraph  (A)(ii). 

(3)  Smaller  credit  for  lower  proof  alcohol.— In  the  case 
of  any  alcohol  with  a  proof  which  is  at  least  150  but  less  than 
190,  paragraphs  (1)(A)  and  (2)(A)  shall  be  applied  by  substitut- 
ing "37.5  cents"  "50  cents". 

(4)  Adding  of  denaturants  not  treated  as  mixture. — The 
adding  of  any  denaturant  to  alcohol  shall  not  be  treated  as  the 
production  of  a  mixture. 

(c)  Coordination  With  Exemption  From  Excise  Tax. — The 
amount  of  the  credit  [allowable]  determined  under  this  section  re- 
spect to  any  alcohol  shall,  under  regulations  prescribed  by  the  sec- 
retary, be  properly  reduced  to  take  into  account  any  benefit  pro- 
vided with  respect  to  such  alcohol  solely  by  reason  of  the  applica- 
tion of  subsection  (b)(2)  or  (k)  of  section  4041  or  section  4081(c). 

(d)  Definitions  and  Special  Rules — For  purposes  of  this  sec- 
tion— 

(1)  Alcohol  defined. — 

(A)  In  General.— The  term  "alcohol"  includes  methanol 
and  ethanol  but  does  not  include — 

(i)  alcohol  produced  from  petroleum,  natural  gas,  or 
coal,  or 

(ii)  alcohol  with  a  proof  of  less  than  150. 

(B)  Determination  of  Proof.— The  determination  of  the 
proof  of  any  alcohol  shall  be  made  without  regard  to  any 
added  denaturants. 

(2)  Special  fuel  defined. — The  term  "special  fuel"  includes 
any  liquid  fuel  (other  than  gasoline)  which  is  suitable  for  use 
in  an  internal  combustion  engine. 

(3)  Mlxture  or  alcohol  not  used  as  a  fuel,  etc.— 

(A)  Mixtures — If— 

(i)  any  credit  was  [allowable]  determined  under 
this  section  with  respect  to  alcohol  use  in  the  produc- 
tion of  any  qualified  mixture,  and 

(ii)  any  person — 

(I)  separates  the  alcohol  from  the  mixture,  or 

(II)  without  separation,  uses  the  mixture  other 
than  as  a  fuel, 

then  there  is  hereby  imposed  on  such  person  a  tax  equal  to 
50  cents  a  gallon  (37.5  cents  in  the  case  of  alcohol  with  a 
proof  less  than  190)  for  each  gallon  of  alcohol  in  such  mix- 
ture. 

(B)  Alcohol.— If— 

(i)  any  credit  was  [allowable]  determined  under 
this  section  with  respect  to  the  retail  sale  of  any  alco- 
hol, and 

(ii)  any  person  mixes  such  alcohol  or  uses  such  alco- 
hol other  than  as  a  fuel, 

then  there  is  hereby  imposed  on  such  person  a  tax  equal  to 
50  cents  a  gallon  (37.5  cents  in  the  case  of  alcohol  with  a 
proof  less  than  190)  for  each  gallon  of  such  alcohol. 

(C)  Applicable  laws. — All  provisions  of  law,  including 
penalties,  shall,  insofar  as  applicable  and  not  inconsistent 
with  this  section,  apply  in  respect  of  any  tax  imposed 
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under  subparagraph  (A)  or  (B)  as  if  such  tax  were  imposed 
by  section  4081  and  not  by  this  chapter. 

(4)  Volume  of  alcohol. — For  purposes  of  determining — 

(A)  under  subsection  (a)  the  number  of  gallons  of  alcohol 
with  respect  to  which  a  credit  is  allowable  under  subsec- 
tion (a),  or 

(B)  under  section  4041(k)  or  4081(c)  the  percentage  of  any 
mixture  which  consists  of  alcohol, 

the  volume  of  alcohol  shall  include  the  volume  of  any  denatur- 
ant  (including  gasoline)  which  is  added  under  any  formulas  ap- 
proved by  the  Secretary  to  the  extent  that  such  denaturants  do 
not  exceed  5  percent  of  the  volume  of  such  alcohol  (including 
denaturants). 

(5)  Pass-thru  in  the  case  of  estates  and  trusts.— Under 
regulations  prescribed  by  the  Secretary,  rules  similar  to  the 
rules  of  subsection  (d)  of  section  52  shall  apply. 

[(e)  Limitation  Based  on  Amount  of  Tax.— 

[(1)  In  general. — The  amount  of  the  credit  allowed  by  this 
section  for  the  taxable  year  shall  not  exceed  the  tax  imposed 
by  this  chapter  for  the  taxable  year,  reduced  by  the  sum  of  the 
credits  allowed  under  a  section  of  this  subpart  having  a  lower 
number  designation  than  this  section,  other  than  credits  allow- 
able by  sections  31,  39,  and  43.  For  purposes  of  the  preceding 
sentence,  the  term  "tax  imposed  by  this  chapter"  shall  not  in- 
clude any  tax  treated  as  not  imposed  by  this  chapter  under  the 
last  sentence  of  section  53(a). 

[(2)  Carryover  of  unused  credit.— 

[(A)  In  general. — If  the  amount  of  the  credit  deter- 
mined under  subsection  (a)  for  any  taxable  year  exceeds 
the  limitation  provided  by  paragraph  (1)  for  such  taxable 
year  (hereinafter  in  this  paragraph  referred  to  as  the 
"unused  credit  year"),  such  excess  shall  be  an  alcohol  fuel 
credit  carryover  to  each  of  the  15  taxable  years  following 
the  unused  credit  year,  and  shall  be  added  to  the  amount 
allowable  as  credit  under  subsection  (a)  for  such  years.  The 
entire  amount  of  the  unused  credit  for  an  unused  credit 
year  shall  be  carried  to  the  earliest  of  the  15  taxable  years 
to  which  (by  reason  of  the  preceding  sentence)  such  credit 
may  be  carried,  and  then  to  each  of  the  other  14  taxable 
years  to  the  extent  that,  because  of  the  limitation  con- 
tained in  subparagraph  (B),  such  unused  credit  may  not  be 
added  for  a  prior  taxable  year  to  which  such  unused  credit 
may  be  carried. 

[(B)  Limitation. — The  amount  of  the  unused  credit 
which  may  be  added  under  subparagraph  (A)  for  any  suc- 
ceeding taxable  year  shall  not  exceed  the  amount  by  which 
the  limitation  provided  by  paragraph  (1)  for  such  succeed- 
ing taxable  year  exceeds  the  sum  of— 

[(i)  the  credit  allowable  under  subsection  (a)  for 
such  taxable  year  and 

[(ii)  the  amounts  which,  by  reason  of  this  para- 
graph, are  added  to  the  amount  allowable  for  such 
taxable  year  and  which  are  attributable  to  taxable 
years  preceding  the  unused  credit  year.] 
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E(f)D  (^Termination. 

(1)  In  General. — This  section  shall  not  apply  to  any  sale  or 
use  after  December  31,  1992. 

[(2)  No  carryovers  to  years  after  1994. — No  amount  may 
be  carried  under  subsection  (e)(2)  to  any  taxable  year 
beginning  after  December  31,  1994.] 

(2)  No  carryovers  to  years  after  wn. — No  amount  may 
be  carried  under  section  39  by  reason  of  this  section  (treating 
the  amount  allowed  by  reason  of  this  section  as  the  first 
amount  allowed  by  this  subpart)  to  any  taxable  year  begin- 
ning after  December  31,  199 U. 

(f)  Election  To  Have  Alcohol  Fuels  Credit  Not  Apply— 

(1)  In  general. — A  taxpayer  may  elect  to  have  this  section 
not  apply  for  any  taxable  year. 

(2)  Time  for  making  election. — An  election  under  subsec- 
tion (a)  for  any  taxable  year  may  be  made  (or  revoked)  at  any 
time  before  the  expiration  of  the  3-year  period  beginning  on  the 
last  date  prescribed  by  law  for  filing  the  return  for  such  taxable 
year  (determined  without  regard  to  extensions). 

(3)  Manner  of  making  election— An  election  under  subsec- 
tion (a)  (or  revocation  thereof)  shall  be  made  in  such  manner  as 
the  Secretary  may  by  regulations  prescribe. 

SEC.  [44G.]4Z.  EMPLOYEE  STOCK  OWNERSHIP  CREDIT. 

(a)  General  Rule. — 

[(1)  Credit  allowed. — In  the  case  of  a  corporation  which 
elects  to  have  this  section  apply  for  the  taxable  year  and  which 
meets  the  requirements  of  subsection  (c)(1),  there  is  allowed  as 
a  credit  against  the  tax  imposed  by  this  chapter  for  the  taxable 
year  an  amount  equal  to  the  amount  of  the  credit  determined 
under  paragraph  (2)  for  such  taxable  year.] 

(1)  Amount  of  credit. — In  the  case  of  a  corporation  which 
elects  to  have  this  section  apply  for  the  taxable  year  and  which 
meets  the  requirements  of  subsection  (c)(1),  for  purposes  of  sec- 
tion 38,  the  amount  of  the  employee  stock  ownership  credit  de- 
termined under  this  section  for  the  taxable  year  is  an  amount 
equal  to  the  amount  of  the  credit  determined  under  paragraph 
(2)  for  such  taxable  year. 

(2)  Determination  of  amount. — 

(A)  In  general. — The  amount  of  the  credit  determined 
under  this  paragraph  for  the  taxable  year  shall  be  equal  to 
the  lesser  of— 

(i)  the  aggregate  value  of  employer  securities  trans- 
ferred by  the  corporation  for  the  taxable  year  to  a  tax 
credit  employee  stock  ownership  plan  maintained  by 
the  corporation,  or 

(ii)  the  applicable  percentage  of  the  amount  of  the 
aggregate  compensation  (within  the  meaning  of  sec- 
tion 415(c)(3))  paid  or  accured  during  the  taxable  year 
to  all  employees  under  a  tax  credit  employee  stock 
ownership  plan. 

(B)  Applicable  percentage. — For  purposes  of  applying 
subparagraph  (A)(ii),  the  applicable  percentage  shall  be  de- 
termined in  accordance  with  the  following  table: 
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For  aggregate  compensation  paid  or 


accrued  during  a  portion  of  the 


taxable  year  occurring  in  calendar 


The  applicable  percentage  is: 


year: 

1983. 
1984. 
1985. 
1986. 
1987. 


0.5 

0.5 

0.75 

0.75 

0.75 

0 


1988  or  thereafter 


[(b)  Limitation  Based  on  Amount  of  Tax. — 
[(1)  Liability  for  tax. — 

[(A)  In  general. — The  credit  allowed  by  subsection  (a) 
for  any  taxable  year  shall  not  exceed  an  amount  equal  to 
the  sum  of— 

[(i)  so  much  of  the  liability  for  tax  for  the  taxable 
year  as  does  not  exceed  $25,000,  plus  ' 

[(ii)  90  percent  of  so  much  of  the  liability  for  tax  for 
the  taxable  year  as  exceeds  $25,000. 
[(B)  Liability  for  tax  defined. — For  purposes  of  this 
paragraph  the  term  "liability  for  tax"  means  the  tax  im- 
posed by  this  chapter  for  the  taxable  year,  reduced  by  the 
sum  of  the  credits  allowed  under  a  section  of  this  subpart 
having  a  lower  number  designation  than  this  section, 
other  than  credits  allowable  by  sections  31,  39,  and  43.  For 
purposes  of  the  preceding  sentence,  the  term  "tax  imposed 
by  this  chapter"  shall  not  include  any  tax  treated  as  not 
imposed  by  this  chapter  under  the  last  sentence  of  section 


[(C)  Controlled  groups. — In  the  case  of  a  controlled 
group  of  corporations,  the  $25,000  amount  specified  in  sub- 
paragraph (A)  shall  be  reduced  for  each  component 
member  of  such  group  by  apportioning  $25,000  among  the 
component  members  of  such  group  in  such  manner  as  the 
Secretary  shall  be  regulations  prescribe.  For  purposes  of 
the  preceding  sentence,  the  term  "controlled  group  of  cor- 
porations" has  the  meaning  assigned  to  such  term  by  sec- 
tion 1563(a)  (determined  without  regard  to  subsections 
(a)(4)  and  (e)(3)(C)  of  such  section). 
[(2)  Carryback  and  carryover  of  unused  credit. — 

[(A)  Allowance  of  credit. — If  the  amount  of  the  credit 
determined  under  this  section  for  any  taxable  year  exceeds 
the  limitation  provided  under  paragraph  (1)(A)  for  such 
taxable  year  (hereinafter  in  this  paragraph  referred  to  as 
the  "unused  credit  year"),  such  excess  shall  be — 

[(i)  an  employee  stock  ownership  credit  carryback 
to  each  of  the  3  taxable  years  preceding  the  unused 
credit  year,  and 

[(ii)  an  employee  stock  ownership  credit  carryover 
to  each  of  the  15  taxable  years  following  the  unused 
credit  year, 

and  shall  be  added  to  the  amount  allowable  as  a  credit  by 
this  section  for  such  years.  If  any  portion  of  such  excess  is 
a  carryback  to  a  taxable  year  ending  before  January  1, 
1983,  this  section  shall  be  deemed  to  have  been  in  effect 


53(a). 
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for  such  taxable  year  for  purposes  of  allowing  such  carry- 
back as  a  credit  under  this  section.  The  entire  amount  of 
the  unused  credit  for  an  unused  credit  year  shall  be  car- 
ried to  the  earliest  of  the  18  taxable  years  to  which  (by 
reason  of  clauses  (i)  and  (ii))  such  credit  may  be  carried,  and 
then  to  each  of  the  other  17  taxable  years  to  the  extent  that, 
because  of  the  limitation  contained  in  subparagraph  (B), 
such  unused  credit  may  not  be  added  for  a  prior  taxable  year 
to  which  such  unused  credit  may  be  carried. 

[(B)  Limitation.— The  amount  of  the  unused  credit 
which  may  be  added  under  subparagraph  (A)  for  any  pre- 
ceding or  succeeding  taxable  year  shall  not  exceed  the 
amount  by  which  the  limitation  provided  under  paragraph 
(1)(A)  for  such  taxable  year  exceeds  the  sum  of— 

[(i)  the  credit  allowable  under  this  section  for  such 
taxable  year,  and 

[(h)  the  amounts  which,  by  reason  of  this  para- 
graph, are  added  to  the  amount  allowable  for  such 
taxable  year  and  which  are  attributable  to  taxable 
years  preceding  the  unused  credit  year. 
[(3)  Certain  regulated  companies.— No  credit  attributable 
to  compensation  taken  into  account  for  the  ratemaking  pur- 
poses involved  shall  be  allowed  under  this  section  to  a  taxpay- 
er if— 

[(A)  the  taxpayer's  cost  of  service  for  ratemaking  pur- 
poses or  in  its  regulated  books  of  account  is  reduced  by 
reason  of  any  portion  of  such  credit  which  results  from  the 
transfer  of  employer  securities  or  cash  to  a  tax  credit  em- 
ployee stock  ownership  plan  which  meets  the  requirements 
of  section  409A; 

[(B)  the  base  to  which  the  taxpayer's  rate  of  return  for 
ratemaking  purposes  is  applied  is  reduced  by  reason  of  any 
portion  of  such  credit  which  results  from  a  transfer  de- 
scribed in  subparagraph  (A)  to  such  employee  stock  owner- 
ship plan;  or 

[(C)  any  portion  of  the  amount  of  such  credit  which  re- 
sults from  a  transfer  described  in  subparagraph  (A)  to  such 
employee  stock  ownership  plan  is  treated  for  ratemaking 
purposes  in  any  way  other  than  as  though  it  had  been  con- 
tributed by  the  taxpayer's  common  shareholders. 
Under  regulations  prescribed  by  the  Secretary,  rules  similar  to 
the  rules  of  paragraphs  (4)  and  (7)  of  section  46(f)  shall  apply 
for  purposes  of  the  preceding  sentence.] 
(b)  Certain  Regulated  Companies. — No  credit  attributable  to 
compensation  taken  into  account  for  the  ratemaking  purposes  in- 
volved shall  be  determined  under  this  section  with  respect  to  a  tax- 
payer if— 

(1)  the  taxpayers  cost  of  service  for  ratemaking  purposes  or  in 
its  regulated  books  of  account  is  reduced  by  reason  of  any  por- 
tion of  such  credit  which  results  from  the  transfer  of  employer 
securities  or  cash  to  a  tax  credit  employee  stock  ownership  plan 
which  meets  the  requirements  of  section  409; 
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(2)  the  base  to  which  the  taxpayer's  rate  of  return  for  rate- 
making  purposes  is  applied  is  reduced  by  reason  of  any  portion 
of  such  credit  which  results  from  a  transfer  described  in  para- 
graph (1)  to  such  employee  stock  ownership  plan;  or 

(3)  any  portion  of  the  amount  of  such  credit  which  results 
from  a  transfer  described  in  paragraph  (1)  to  such  employee 
stock  ownership  plan  is  treated  for  ratemaking  purposes  in  any 
way  other  than  as  though  it  had  been  contributed  by  the  tax- 
payer's common  shareholders. 

Under  regulations  prescribed  by  the  Secretary,  rules  similar  to  the 
rules  of  paragraphs  (4)  and  (7)  of  secion  46(f)  shall  apply  for  pur- 
poses of  the  preceding  sentence. 

(c)  Definitions  and  Special  Rules. — 

(1)  Requirements  for  Corporation. — A  Corporation  meets 
the  requirements  of  this  paragraph  if  it— 

(A)  establishes  a  plan — 

(i)  which  meets  the  requirements  of  section  [409A,] 
409,  and 

(ii)  under  which  no  more  than  one-third  of  the  em- 
ployer contributions  for  the  taxable  year  are  allocated 
to  the  group  of  employees  consisting  of— 

(I)  officers, 

(II)  shareholders  owning  more  than  10  percent 
of  the  employer's  stock  (within  the  meaning  of 
section  415(c)(6)(B)(iv)),  or 

(III)  employees  described  in  section 
415(c)(6)(B)(iii),  and 

(B)  agrees,  as  a  condition  for  the  allowance  of  the  credit 
allowed  by  this  subsection — 

(i)  to  make  transfers  of  employer  securities  to  a  tax 
credit  employee  stock  ownership  plan  maintained  by 
the  corporation  having  an  aggregate  value  of  not  more 
than  the  applicable  percentage  for  the  taxable  year 
(determined  under  subsection  (a)(2))  of  the  amount  of 
the  aggregate  compensation  (within  the  meaning  of 
section  415(c)(3))  paid  or  accrued  by  the  corporation 
during  the  taxable  year,  and 

(ii)  to  make  such  transfers  at  the  times  prescribed  in 
paragraph  (2). 

(2)  Times  for  making  transfers. — The  transfers  required 
under  paragraph  (1)(B)  shall  be  made  not  later  than  30  days 
after  the  due  date  (including  extensions)  for  filing  the  return 
for  the  taxable  year. 

(3)  Adjustments  to  credit.— If  the  credit  [allowed]  deter- 
mined under  this  section  is  reduced  by  a  final  determination, 
the  employer  may  reduce  the  amount  required  to  be  trans- 
ferred to  the  tax  credit  employee  stock  ownership  plan  under 
paragraph  (1)(B)  for  the  taxable  year  in  which  the  final  deter- 
mination occurs  or  any  succeeding  taxable  year  by  an  amount 
equal  to  such  reduction  to  the  extent  such  reduction  is  not 
taken  into  account  in  any  deduction  allowed  under  section 
404(i)(2). 

(4)  Certain  contributions  of  cash  treated  as  contribu- 
tions of  employer  securities. — For  purposes  of  this  section,  a 
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transfer  of  cash  shall  be  treated  as  a  transfer  of  employer  secu- 
rities if  the  cash  is,  under  the  tax  credit  employee  stock  owner- 
ship plan,  used  within  30  days  to  purchase  employer  securities. 

(5)  Disallowance  of  deduction.— Except  as  provided  in  sec- 
tion 404(i),  no  deduction  shall  be  allowed  under  section  162, 
212,  or  404  for  amounts  required  to  be  transferred  to  a  tax 
credit  employee  stock  ownership  plan  under  this  section. 

(6)  Employer  securities. — For  purposes  of  this  section,  the 
term  ' 'employer  securities''  has  the  meaning  given  such  term 
in  section  [409A(1).  J  409(1). 

(7)  Value. — For  purposes  of  this  section,  the  term  "value" 
means — 

(A)  in  the  case  of  securities  listed  on  a  national  ex- 
change, the  average  of  closing  prices  of  such  securities  for 
the  20  consecutive  trading  days  immediately  preceding  the 
date  of  which  the  securities  are  contributed  to  the  plan,  or 

(B)  in  the  case  of  securities  not  listed  on  a  national  ex- 
change, the  fair  market  value  as  determined  in  good  faith 
and  in  accordance  with  regulations  prescribed  by  the  Sec- 
retary. 

******* 

CSEC.  44.  PURCHASE  OF  NEW  PRINCIPAL  RESIDENCE. 

[(a)  General  Rule. — In  the  case  of  an  individual  there  is  al- 
lowed, as  a  credit  against  the  tax  imposed  by  this  chapter  for  the 
taxable  year,  an  amount  equal  to  5  percent  of  the  purchase  price  of 
a  new  principal  residence  purchased  or  constructed  by  the  taxpay- 
er. 

[(b)  Limitations. — 

[(1)  Maximum  credit. — The  credit  allowed  under  subsection 
(a)  may  not  exceed  $2,000. 

[(2)  Limitation  to  one  residence.— The  credit  under  this 
section  shall  be  allowed  with  respect  to  only  one  residence  of 
the  taxpayer. 

[(3)  Married  individuals. — In  the  case  of  a  husband  and 
wife  who  file  a  joint  return  under  section  6013,  the  amount 
specified  under  paragraph  (1)  shall  apply  to  the  joint  return.  In 
the  case  of  a  married  individual  filing  a  separate  return,  para- 
graph (1)  shall  be  applied  by  substituting  "$1,000"  for  "$2,000". 

[(4)  Certain  other  taxpayers. — In  the  case  of  individuals  to 
whom  paragraph  (3)  does  not  apply  who  together  purchase  the 
same  new  principal  residence  for  use  as  their  principal  resi- 
dence, the  amount  of  the  credit  allowed  under  subsection  (a) 
shall  be  allocated  among  such  individuals  as  prescribed  by  the 
Secretary,  but  the  sum  of  the  amounts  allowed  to  such  individ- 
uals shall  not  exceed  $2,000  with  respect  to  that  residence. 

[(5)  Application  with  other  credits.— The  credit  allowed 
by  subsection  (a)  shall  not  exceed  the  amount  of  the  tax  im- 
posed by  this  chapter  for  the  taxable  year,  reduced  by  the  sum 
of  the  credits  allowable  under  sections  33,  37,  38,  40,  41,  and 
42. 

[(c)  Definitions. — For  purposes  of  this  section — 

[(1)  New  principal  residence. — The  term  "new  principal 
residence"  means  a  principal  residence  (within  the  meaning  of 
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section  1034),  the  original  use  of  which  commences  with  the 
taxpayer,  and  includes,  without  being  limited  to,  a  single 
family  structure,  a  residential  unit  in  a  condominium  or  coop- 
erative housing  project,  and  a  mobile  home. 

[(2)  Purchase  price. — The  term  "purchase  price"  means  the 
adjusted  basis  of  the  new  principal  residence  on  the  date  of  the 
acquisition  thereof. 

[(3)  Purchase. — The  term  "purchase"  means  any  acquisi- 
tion of  property,  but  only  if— 

[(A)  the  property  is  not  acquired  from  a  person  whose 
relationship  to  the  person  acquiring  it  would  result  in  the 
disallowance  of  losses  under  section  267  or  707(b)  (but,  in 
applying  section  267(b)  and  (c)  for  purposes  of  this  section, 
paragraph  (4)  of  section  267(c)  shall  be  treated  as  providing 
that  the  family  of  an  individual  shall  include  only  his 
spouse,  ancestors,  and  lineal  descendants),  and 

[(B)  the  basis  of  the  property  in  the  hands  of  the  person 
acquiring  it  is  not  determined — 

[(i)  in  whole  or  in  part  by  reference  to  the  adjusted 
basis  of  such  property  in  the  hands  of  the  person  from 
whom  acquired,  or 

[(ii)  under  section  1014(a)  (relating  to  property  ac- 
quired from  a  decedent). 
[(d)  Recapture  for  Certain  Dispositions. — 

[(1)  In  general. — Except  as  provided  in  paragraphs  (2)  and 
(3),  if  the  taxpayer  disposes  of  property  with  respect  to  the  pur- 
chase of  which  a  credit  was  allowed  under  subsection  (a)  at  any 
time  within  36  months  after  the  date  on  which  he  acquired  it 
(or,  in  the  case  of  construction  by  the  taxpayer,  on  the  day  on 
which  he  first  occupied  it)  as  his  principal  residence,  then  the 
tax  imposed  under  this  chapter  for  the  taxable  year  in  which 
terminates  the  replacement  period  under  paragraph  (2)  with 
respect  to  the  disposition  is  increased  by  an  amount  equal  to 
the  amount  allowed  as  a  credit  for  the  purchase  of  such  prop- 
erty.] 

[(2)  Acquisition  of  new  residence. — If,  in  connection  with 
a  disposition  described  in  paragraph  (1)  and  within  the  applica- 
ble period  prescribed  in  section  1034,  the  taxpayer  purchases 
or  constructs  a  new  principal  residence,  then  the  provisions  of 
paragraph  (1)  shall  not  apply  and  the  tax  imposed  by  this 
chapter  for  the  taxable  year  following  the  taxable  year  during 
which  disposition  occurs  is  increased  by  an  amount  which 
bears  the  same  ratio  to  the  amount  allowed  as  a  credit  for  the 
purchase  of  the  old  residence  as  (A)  the  adjusted  sales  price  of 
the  old  residence  (within  the  meaning  of  section  1034),  reduced 
(but  not  below  zero)  by  the  taxpayer's  cost  of  purchasing  the 
new  residence  (within  the  meaning  of  such  section)  bears  to  (B) 
the  adjusted  sales  price  of  the  old  residence. 

[(3)  Death  of  owner;  casualty  loss;  involuntary  conver- 
sion; etc. — The  provisions  of  paragraph  (1)  do  not  apply  to — 
[(A)  a  disposition  of  a  residence  made  on  account  of  the 
death  of  any  individual  having  a  legal  or  equitable  interest 
therein  occurring  during  the  36  month  period  to  which  ref- 
erence is  made  under  such  paragraph, 
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[(B)  a  disposition  of  the  old  residence  if  it  is  substantial- 
ly or  completely  destroyed  by  a  casualty  described  in  sec- 
tion 165(c)(3)  or  compulsorily  and  involuntarily  converted 
(within  the  meaning  of  section  1033(a)),  or 

[(C)  a  disposition  pursuant  to  a  settlement  in  a  divorce 
or  legal  separation  proceeding  where  the  other  spouse  re- 
tains the  residence  as  principal  residence. 
[(e)  Property  to  Which  Section  Applies. — 

[(1)  In  general. — The  provisions  of  this  section  apply  to  a 
new  principal  residence — 

[(A)  the  construction  of  which  began  before  March  26, 
1975, 

[(B)  which  is  acquired  and  occupied  by  the  taxpayer 
after  March  12,  1975,  and  before  January  1,  1977,  and 

[(C)  if  not  constructed  by  the  taxpayer,  which  was  ac- 
quired by  the  taxpayer  under  a  binding  contract  entered 
into  by  the  taxpayer  before  January  1,  1976. 
[(2)  Self-constructed  property  begun  before  march  13, 
1975. — In  the  case  of  property  the  construction  of  which  was 
begun  by  the  taxpayer  before  March  13,  1975,  only  that  portion 
of  the  basis  of  such  property  properly  allocable  to  construction 
after  March  12,  1975,  shall  be  taken  into  account  in  determin- 
ing the  amount  of  the  credit  allowable  under  subsection  (a). 

[(3)  Binding  contract.— For  purposes  of  this  subsection,  a 
contract  for  the  purchase  of  a  residence  which  is  conditioned 
upon  the  purchaser's  obtaining  a  loan  for  the  purchase  of  the 
residence  (including  conditions  as  to  the  amount  or  interest 
rate  of  such  loan)  is  not  considered  non-binding  on  account  of 
that  condition. 

[(4)  Certification  must  be  attached  to  return.— This  sec- 
tion does  not  apply  to  any  residence  (other  than  a  residence 
constructed  by  the  taxpayer)  unless  there  is  attached  to  the 
return  of  tax  on  which  the  credit  is  claimed  a  written  certifica- 
tion (which  may  be  in  any  form)  signed  by  the  seller  of  such 
residence  that — 

[(A)  construction  of  the  residence  began  before  March 
26,  1975,  and 

[(B)  the  purchase  price  of  the  residence  is  the  lowest 
price  at  which  the  residence  was  offered  for  sale  after  Feb- 
ruary 28,  1975. 

For  purposes  of  this  paragraph,  a  written  certification  filed  by 
a  taxpayer  is  sufficient  whether  or  not  it  is  on  a  form  pre- 
scribed by  the  Secretary  so  long  as  such  certification  is  signed 
by  the  seller  and  contains  the  information  required  under  this 
paragraph.] 

[SEC.  44B.  CREDIT  FOR  EMPLOYMENT  OF  CERTAIN  NEW  EMPLOYEES. 

[(a)  General  Rule. — At  the  election  of  the  taxpayer,  there  shall 
be  allowed,  as  a  credit  against  the  tax  imposed  by  this  chapter,  the 
amount  determined  under  subpart  D  of  this  part. 

[(b)  Regulations.— The  Secretary  shall  prescribe  such  regula- 
tions as  may  be  necessary  to  carry  out  the  purposes  of  this  section 
and  subpart  D. 

[(c)  Election. — 
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[(1)  Time  for  making  election. — An  election  under  subsec- 
tion (a)  for  any  taxable  year  may  be  made  (or  revoked)  at  any 
time  before  the  expiration  of  the  3-year  period  beginning  on 
the  last  date  prescribed  by  law  for  filing  the  return  for  such 
taxable  year  (determined  without  regard  to  extension). 

[(2)  Manner  of  making  election. — Any  election  under  sub- 
section (a)  (or  revocation  thereof)  shall  be  made  in  such 
manner  as  the  Secretary  may  by  regulations  prescribe.] 

Subpart  {BJE— Rules  for  Computing  Credit  for  Investment  in 
Certain  Depreciable  Property 

Sec.  46.  Amount  of  credit. 

Sec.  47.  Certain  dispositions,  etc.,  of  section  38  property. 
Sec.  48.  Definitions;  special  rules. 

Sec.  49.  Termination  for  period  beginning  April  19,  1969,  and  ending  during  1971. 
Sec.  50.  Restoration  of  credit. 

SEC.  46.  AMOUNT  OF  CREDIT. 

[(a)  General  Rule. — 

[(1)  First-in-first-out  rule. — The  amount  of  the  credit  al- 
lowed by  section  39  for  the  taxable  year  shall  be  an  amount 
equal  to  the  sum  of— 

[(A)  the  investment  credit  carryovers  carried  to  such  tax- 
able year, 

[(B)  the  amount  of  the  credit  determined  under  paragraph 
(2)  for  such  taxable  year,  plus 

[(C)  the  investment  credit  carrybacks  carried  to  such  tax- 
able year. 
[(2)  Amount  of  credit. — 

[(A)  In  general. — The  amount  of  the  credit  determined 
under  this  paragraph  for  the  taxable  year  shall  be  an 
amount  equal  to  the  sum  of  the  following  percentages  of 
the  qualified  investment  (as  determined  under  subsections 
(c)  and  (d)): 

[(i)  the  regular  percentage, 

[(h)  in  the  case  of  energy  property,  the  energy  per- 
centage, 

[(iii)  the  employee  plan  percentage,  and 
[(iv)  in  the  case  of  that  portion  of  the  basis  of  any 
property  which  is  attributable  to  qualified  rehabilita- 
tion expenditures,  the  rehabilitation  precentage. 
[(B)  Regular  percentage. — For  purposes  of  this  para- 
graph, the  regular  percentage  is  10  percent. 

[(C)  Energy  percentage. — For  purposes  of  this  para- 
graph— 

[(i)  In  general. — The  energy  precentage  shall  be 
determined  in  accordance  with  the  following  table: 
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Column  A — Description  Column  B —  Column  C — Period 
  Percentage   — 


In  the  case  of:  The  energy 


For  the  period: 


percentage  is:  Beginning  on:  And  ending  on: 


I.  General  Rule.— Property  not    10  percent   Oct.  1,  1978        Dec.  31,  1982. 

described  in  any  of  the  follow- 
ing provisions  of  this  column. 

II.  Solar,  Wind,  or  Geothermal   A.  10  percent        Oct.  1,  1978        Dec.  31,  1979. 

Property.— Property  described    B.  15  percent        Jan.  1,  1980        Dec.  31,  1985. 

in    section    48(l)(2)(A)(ii)  or 

48(l)(3)(A)(viii). 

III.  Ocean  Thermal  Property. —    15  percent   Jan.  1,  1980        Dec.  31,  1985. 

Property  described  in  section 

48(l)(3)(A)(ix). 

IV.  Qualified    Hydroelectric    11  percent   Jan.  1,  1980        Dec.  31,  1985. 

Generating  Property. — Prop- 
erty   described     in  section 

48(lX2)(A)(vii). 

V.  Qualified  Intercity  Buses. —    10  percent   Jan.  1,  1980        Dec.  31,  1985. 

Property  described  in  section 

48(l)(2)(A)(ix). 

VI.  Biomass  Property.— Proper-    10  percent   Oct.  1,  1978        Dec.  31,  1985. 

ty  described  in  section  48(1)(15). 

VII.  Chlor-Alkali  Electrolytic    10  percent   Jan.  1,  1980        Dec.  31,  1982. 

Cells. — Property  described  in 

section  48(1)(5)(M). 


[(ii)  Periods  for  which  percentage  not  speci- 
fied.— In  the  case  of  any  energy  property,  the  energy 
percentage  shall  be  zero  for  any  period  for  which  an 
energy  percentage  is  not  specified  for  such  property 
under  clause  (i)  (as  modified  by  clauses  (iii)  and  (iv)). 

[(iii)  Longer  period  for  certain  long-term  proj- 
ects.— For  the  purpose  of  applying  the  energy  percent- 
age contained  in  subclause  (I)  of  clause  (i)  with  respect 
to  property  which  is  a  part  of  a  project  with  a  normal 
construction  period  of  2  years  or  more  (within  the 
meaning  of  section  46(d)(2)(A)(i)),  "December  31,  1990" 
shall  be  substituted  for  "December  31,  1982"  if— 

[(I)  before  January  1,  1983,  all  engineering 
studies  in  connection  with  the  commencement  of 
the  construction  of  the  project  have  been  complet- 
ed and  all  environmental  and  construction  per- 
mits required  under  Federal,  State,  or  local  law  in 
connection  with  the  commencement  of  the  con- 
struction of  the  project  have  been  applied  for,  and 
[(II)  before  January  1,  1986,  the  taxpayer  has 
entered  into  binding  contracts  for  the  acquistion, 
construction,  reconstruction,  or  erection  of  equip- 
ment specially  designed  for  the  project  and  the  ag- 
gregate cost  to  the  taxpayer  of  that  equipment  is 
at  least  50  percent  of  the  reasonably  estimated 
cost  for  all  such  equipment  which  is  to  be  placed 
in  service  as  part  of  the  project  upon  its  comple- 
tion. 

[(iv)  Longer  period  for  certain  hydroelectric 
generating  property. — If  an  application  has  been 
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docketed  by  the  Federal  Energy  Regulatory  Commis- 
sion before  January  1,  1986,  with  respect  to  the  instal- 
lation of  any  qualified  hydroelectric  generating  prop- 
erty, for  purposes  of  applying  the  energy  percentage 
contained  in  subclause  (IV)  of  clause  (i)  with  respect  to 
such  property,  "December  31,  1988"  shall  be  substitut- 
ed for  "December  31,  1985." 
[(D)  Special  rule  for  certain  energy  property. — For 
purposes  of  this  paragraph,  the  regular  percentage  shall 
not  apply  to  any  energy  property  which,  but  for  section 
48(1)(1),  would  not  be  section  38  property.  In  the  case  of 
any  qualified  hydroelectric  generating  property  which  is  a 
fish  passageway,  the  preceding  sentence  shall  not  apply  to 
any  period  after  1979  for  which  the  energy  percentage  for 
such  property  is  greater  than  zero. 

[(E)  Employee  plan  percentage. — For  purposes  of  this 
paragraph,  the  employee  plan  percentage  is — 

[(i)  with  respect  to  the  period  beginnning  on  Janu- 
ary 21,  1975,  and  ending  on  December  31,  1982,  1  per- 
cent, 

[(ii)  with  respect  to  the  period  beginning  on  Janu- 
ary 1,  1977,  and  ending  on  December  31,  1982,  an  addi- 
tional percentage  (not  in  excess  of  V2  of  1  percent) 
which  results  in  an  amount  equal  to  the  amount  de- 
termined under  section  48(n)(l)(B),  and 

[(iii)  with  respect  to  any  period  beginning  after  De- 
cember 31,  1982,  zero. 
This  subparagraph  shall  apply  to  a  corporation  only  if  it 
meets  the  requirements  of  section  409A  and  only  if  it 
elects  (at  such  time,  in  such  form,  and  in  such  manner  as 
the  Secretary  prescribes)  to  have  this  subparagraph  apply. 
[(F)  Rehabilitation  percentage. — For  purposes  of  this 


paragraph — 

[(i)  In  general. — 

In  the  case  of  qualified 
rehabilitation  expenditures  The  rehabilitation 

with  respect  to  a:  percentage  is: 

30-year  building   15 

40-year  building   20 

Certified  historic  structure   25. 


[(ii)  Regular  and  energy  percentages  not  to 
apply. — The  regular  percentage  and  the  energy  per- 
centage shall  not  apply  to  that  portion  of  the  basis  of 
any  property  which  is  attributable  to  qualified  reha- 
bilitation expenditures, 
[(iii)  Definitions. — 

[(I)  30-year  building.— The  term  "30-year 
building"  means  a  qualified  rehabilitated  building 
other  than  a  40-year  building  and  other  than  a 
certified  historic  structure. 

[(II)  40-year  building.— The  term  "40-year 
building"  means  a  qualified  rehabilitated  building 
(other  than  a  certified  historic  structure)  which 
would  meet  the  requirements  of  section  48(g)(1)(B) 
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if  "40"  were  substituted  for  "30"  each  place  it  ap- 
pears in  subparagraph  (B)  thereof. 

[(Ill)  Certified  historic  structure— The  term 
"certified  historic  structure"  means  a  qualified  re- 
habilitated building  which  meets  the  require- 
ments of  section  48(g)(3). 
[(3)  Limitation  based  on  amount  of  tax.— Notwithstanding 
paragraph  (1),  the  credit  allowed  by  section  38  for  the  taxable 
year  shall  not  exceed — 

[(A)  so  much  of  the  liability  for  tax  for  the  taxable  year 
as  does  not  exceed  $25,000,  plus 

[(B)  85  percent  of  so  much  of  the  liability  for  tax  for  the 
taxable  year  as  exceeds  $25,000. 
[(4)  Liability  for  tax. — For  purposes  of  paragraph  (3),  the 
liability  for  tax  for  the  taxable  year  shall  be  the  tax  imposed 
by  this  chapter  for  such  year,  reduced  by  the  sum  of  the  cred- 
its allowable  under — 

[(A)  section  33  (relating  to  foreign  tax  credit),  and 
[(B)  section  37  (relating  to  credit  for  the  elderly  and  the 
permanently  and  totally  disabled). 
For  purposes  of  this  paragraph,  any  tax  imposed  for  the  tax- 
able year  by  section  56  (relating  to  corporate  minimum  tax), 
section  72(m)(5)(B)  (relating  to  10  percent  tax  on  premature  dis- 
tributions to  owner-employees),  section  72(q)(l)  (relating  to  5- 
percent  tax  on  premature  distributions  under  annuity  con- 
tracts), section  402(e)  (relating  to  tax  on  lump  sum  distribu- 
tions), section  408(f)  (relating  to  additional  tax  on  income  from 
certain  retirement  accounts),  section  531  (relating  to  accumu- 
lated earnings  tax),  section  541  (relating  to  personal  holding 
company  tax),  or  section  1374  (relating  to  tax  on  certain  capital 
gains  of  S  corporations),  and  any  additional  tax  imposed  for 
the  taxable  year  by  section  1351(d)(1)  (relating  to  recoveries  of 
foreign  expropriation  losses),  shall  not  be  considered  tax  im- 
posed by  this  chapter  for  such  year. 

[(5)  Married  individuals.— In  the  case  of  a  husband  or  wife 
who  files  a  separate  return,  the  amount  specified  under  sub- 
paragraphs (A)  and  (B)  of  paragraph  (3)  shall  be  $12,500  in  lieu 
of  $25,000.  This  paragraph  shall  not  apply  if  the  spouse  of  the 
taxpayer  has  no  qualified  investment  for,  and  no  unused  credit 
carryback  or  carryover  to,  the  taxable  year  of  such  spouse 
which  ends  within  or  with  the  taxpayer's  taxable  year. 

[(6)  Controlled  groups.— In  the  case  of  a  controlled  group, 
the  $25,000  amount  specified  under  paragraph  (3)  shall  be  re- 
duced for  each  component  member  of  such  group  by  apportion- 
ing $25,000  among  the  component  members  of  such  group  in 
such  manner  as  the  Secretary  shall  by  regulations  prescribe. 
For  purposes  of  the  preceding  sentence,  the  term  "controlled 
group"  has  the  meaning  assigned  to  such  term  by  section 
1563(a). 

[(7)  Special  rules  in  the  case  of  energy  property. — Under 
regulations  prescribed  by  the  Secretary — 

[(A)  In  general. — This  subsection  and  subsection  (b) 
shall  be  applied  separately — 

[(i)  first  with  respect  to  so  much  of  the  credit  al- 
lowed by  section  38  as  is  not  attributable  to  the  energy 
percentage,  and 
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[(ii)  second  with  respect  to  so  much  of  the  credit  al- 
lowed by  section  38  as  is  attributable  to  the  applica- 
tion of  the  energy  percentage  to  energy  property. 
[(B)  Rules  of  application  for  energy  property. — In 
applying  this  subsection  and  subsection  (b)  for  taxable 
years  ending  after  September  30,  1978,  with  respect  to  so 
much  of  the  credit  allowed  by  section  38  as  is  described  in 
subparagraph  (A)(ii) — 

[(i)  paragraph  (3)(B)  shall  be  applied  by  substituting 
"100  percent"  for  "85  percent,"  and 

[(ii)  the  liability  for  tax  shall  be  the  amount  deter- 
mined under  paragraph  (4)  reduced  by  so  much  of  the 
credit  allowed  by  section  38  as  is  described  in  subpara- 
graph (A)(i).] 

[(b)  Carryback  and  Carryover  of  Unused  Credits. — 

[(1)  In  general. — If  the  sum  of  the  amount  of  the  invest- 
ment credit  carryovers  to  the  taxable  year  under  subsection 
(a)(1)(A)  plus  the  amount  determined  under  subsection  (a)(1)(B) 
for  the  taxable  year  exceeds  the  amount  of  the  limitation  im- 
posed by  subsection  (a)(3)  for  such  taxable  year  (hereinafter  in 
this  subsection  referred  to  as  the  "unused  credit  year"),  such 
excess  attributable  to  the  amount  determined  under  subsection 
(a)(1)(B)  shall  be— 

[(A)  an  investment  credit  carryback  to  each  of  the  3 
taxable  years  proceeding  the  unused  credit  year,  and 

[(B)  an  investment  credit  carryover  to  each  of  the  7  tax- 
able years  following  the  unused  credit  year, 
and,  subject  to  the  limitations  imposed  by  paragraphs  (2)  and 
(3),  shall  be  taken  into  account  under  the  provisions  of  subsec- 
tion (a)(1)  in  the  manner  provided  in  such  subsection.  The 
entire  amount  of  the  unused  credit  for  an  unused  credit  year 
shall  be  carried  to  the  earliest  of  the  10  taxable  years  to  which 
(by  reason  of  subparagraphs  (A)  and  (B))  such  credit  may  be 
carried  and  then  to  each  of  the  other  9  taxable  years  to  the 
extent,  because  of  the  limitations  imposed  by  paragraphs  (2) 
and  (3),  such  unused  credit  may  not  be  taken  into  account 
under  subsection  (a)(1)  for  a  prior  taxable  year  to  which  such 
unused  credit  may  be  carried.  In  the  case  of  an  unused  credit 
for  an  unused  credit  year  ending  before  January  1,  1971,  which 
is  an  investment  credit  carryover  to  a  taxable  year  beginning 
after  December  31,  1970  (determined  without  regard  to  this 
sentence),  this  paragraph  shall  be  applied — 

[(C)  by  substituting  "10  taxable  years"  for  "7  taxable 
years"  in  subparagraph  (B),  and  by  substituting  "13  tax- 
able years"  for  "10  taxable  years,"  and  "12  taxable  years" 
for  "9  taxable  years"  in  the  preceding  sentence,  and 

[(D)  by  carrying  such  an  investment  credit  carryover  to 
a  later  taxable  year  (than  the  taxable  year  to  which  it 
would,  but  for  this  subparagraph  be  carried)  to  which  it 
may  be  carried  if,  because  of  the  amendments  made  by 
section  802(b)(2)  of  the  Tax  Reform  Act  of  1976,  carrying 
such  carryover  to  the  taxable  year  to  which  it  would,  but 
for  this  subparagraph,  be  carried  would  cause  a  portion  of 
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an  unused  credit  from  an  unused  credit  year  ending  after 
December  31,  1970  to  expire.] 
In  the  case  of  an  unused  credit  for  an  unused  credit  year  ending 
after  December  31,  1973,  this  paragrah  shall  be  applied  by  substi- 
tuting "15"  for  "7"  in  subparagraph  (B),  and  by  substituting  "18" 
for  "10",  and  "17"  for  "9"  in  the  second  sentence. 

[(2)  Limitation  on  carrybacks.— The  amount  of  the  unused 
credit  which  may  be  taken  into  account  under  subsection  (a)(1) 
for  any  preceding  taxable  year  shall  not  exceed  the  amount  by 
which  the  limitation  imposed  by  subsection  (a)(3)  for  such  tax- 
able year  exceeds  the  sum  of— 

[(A)  the  amounts  determined  under  subparagraphs  (A) 
and  (B)  of  subsection  (a)(1)  for  such  taxable  year,  plus 

[(B)  the  amounts  which  (by  reason  of  this  subsection) 
are  carried  back  to  such  taxable  year  and  are  attributable 
to  taxable  years  preceding  the  unused  credit  year. 

[(3)  Limitation  on  carryovers.— The  amount  of  the 
unused  credit  which  may  be  taken  into  account  under  sub- 
section (a)(1)(A)  for  any  succeeding  taxable  year  shall  not 
exceed  the  amount  by  which  the  limitation  imposed  by 
subsection  (a)(3)  for  such  taxable  year  exceeds  the  sum  of 
the  amounts  which,  by  reason  of  this  subsection,  are  car- 
ried to  such  taxable  year  and  are  attributable  to  taxable 
years  preceding  the  unused  credit  year.] 
(a)  Amount  of  Investment  Credit. — For  purposes  of  section 
38,  the  amount  of  the  investment  credit  determined  under  this  sec- 
tion for  any  taxable  year  shall  be  an  amount  equal  to  the  sum  of 
the  following  percentages  of  the  qualified  investment  (as  determined 
under  subsections  (c)  and  (a1)): 

(1)  the  regular  percentage, 

(2)  in  the  case  of  energy  property,  the  energy  percentage,  and 

(3)  in  the  case  of  that  portion  of  the  basis  of  any  property 
which  is  attributable  to  qualified  rehabilitation  expenditures, 
the  rehabilitation  percentage. 

(b)  Determination  of  Percentages. — For  purposes  of  subsection 
(a).— 

(1)  Regular  percentage. — The  regular  percentage  is  10  per- 
cent. 

(2)  Energy  percentage. — 

(A)  In  general. — The  energy  percentage  shall  be  deter- 
mined in  accordance  with  the  following  table: 


Column  A — Description                         Column  B —  Column  C — Period 

  Percentage   

  For  the  period: 

In  the  case  of:                               The  energy   

percentage  is:  Beginning  on:           And  ending  on: 


(i)  General  Rule.— Property  not    10  percent   Oct.  1,  1978       Dec.  31,  1982. 

described  in  any  of  the  follow- 
ing provisions  of  this  column 

(ii)  Solar  Wind,  or  Geother-   A.  10  percent         Oct.  1,  1978       Dec.  31,  1979. 

mal  Property.— Property  de-   B.  15 percent         Jan.  1,  1980       Dec.  31,  1985. 

scribed  in  section  48(l)(2)(A)(ii) 

or  mX3XA)(ii) 
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Column  A — Description 


Column  B — 
Percentage 


Column  C— Period 


In  the  case  of: 


The  energy 
percentage  is: 


For  the  period: 


Beginning  on:  And  ending  on: 


(Hi)  Ocean  Thermal  Proper- 
ty.— Property  described  in  sec- 
tion JtSa)(3)(A)(ix) 

(iv)  Qualified  Hydroelectric 
Generating  Property. — Prop- 
erty described  in  section 
mXWAXvii) 

(v)  Qualified  Intercity 
Buses. — Property  described  in 
Section  48(l)(2)(A)(ix) 

(vi)  Biomass  Property. — Proper- 
ty described  in  section  48(1X15) 

(vii)  Chlor-Alkali  Electrolyt- 
ic Cells. — Property  described 
in  section  48(l)(5)(M) 


15  percent   Jan.  1,  1980  Dec.  31,  1985. 

11  percent   Jan.  1,  1980  Dec.  31,  1985. 

10  percent   Jan.  1,  1980  Dec.  31,  1985. 

10  percent   Oct.  1,  1978  Dec.  31,  1985. 

10  percent   Jan.  1,  1980  Dec.  31,  1982. 


(B)  Periods  for  which  percentage  not  specified. — In 
the  case  of  any  energy  property,  the  energy  percentage  shall 
be  zero  for  any  period  for  which  an  energy  percentage  is  not 
specified  for  such  property  under  subparagraph  (A)  (as 
modified  by  subparagraphs  (C)  and  (D)). 

(C)  Longer  period  for  certain  long-term  projects. — 
For  the  purpose  of  applying  the  energy  percentage  contained 
in  clause  (i)  of  subparagraph  (a)  with  respect  to  property 
which  is  part  of  a  project  with  a  normal  construction 
period  of  2  years  or  more  (within  the  meaning  of  section 
i6(d)(2)(A)(i)),  "December  31,  1990"  shall  be  substituted  for 
"December  SI,  1982"  if— 

(i)  before  January  1,  1983,  all  engineering  studies  in 
connection  with  the  commencement  of  the  construction 
of  the  project  have  been  completed  and  all  environmen- 
tal and  construction  permits  required  under  Federal, 
State,  or  local  law  in  connection  with  the  commence- 
ment of  the  construction  of  the  project  have  been  ap- 
plied for,  and 

(ii)  before  January  1,  1986,  the  taxpayer  has  entered 
into  binding  contracts  for  the  acquisition,  construction, 
reconstruction,  or  erection  of  equipment  specially  de- 
signed for  the  project  and  the  aggregate  cost  to  the  tax- 
payer of  that  equipment  is  at  least  50  percent  of  the 
reasonably  estimated  cost  for  all  such  equipment  which 
is  to  be  placed  in  service  as  part  of  the  project  upon  its 
completion. 

(D)  Longer  period  for  certain  hydroelectric  gener- 
ating property. — If  an  application  has  been  docketed  by 
the  Federal  Energy  Regulatory  Commission  before  January 
1,  1986,  with  respect  to  the  installation  of  any  qualified  hy- 
droelectric generating  property,  for  purposes  of  applying  the 
energy  percentage  contained  in  clause  (iv)  of  subparagraph 
(A)  with  respect  to  such  property,  "December  31,  1988"  shall 
be  substituted  for  "December  31,  1985". 
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(3)  Special  rule  for  certain  energy  property. — The  regu- 
lar percentage  shall  not  apply  to  any  energy  property  which,  but 
for  section  48(1)(1X  would  not  be  section  38  property.  In  the  case 
of  any  qualified  hydroelectric  generating  property  which  is  a 
fish  passageway,  the  preceding  sentence  shall  not  apply  to  any 
period  after  1979  for  which  the  energy  percentage  for  such  prop- 
erty is  greater  than  zero. 

Rehabilitation  percentage. 

(A)  In  general. — 

In  the  case  of  qualified  rehabilitation  The  rehabilitation 

expenditures  with  respect  to  a:  percentage  is: 

30-year  building   15 

40-year  building   20 

Certified  historic  structure   25. 

(B)  Regular  and  energy  percentages  not  to  apply. — 
The  regular  percentages  and  the  energy  percentages  shall 
not  apply  to  that  portion  of  the  basis  of  any  property  which 
is  attributable  to  qualified  rehabilitation  expenditures. 

(C)  Definitions. — For  purposes  of  this  paragraph — 

(i)  30-year  building. — The  term  11  30-year  building" 
means  a  qualified  rehabilitated  building  other  than  a 
40-year  building  and  other  than  a  certified  historic 
structure. 

(ii)  4^0- year  building.— The  term  "40-year  building" 
means  a  qualified  rehabilitated  building  (other  than  a 
certified  historic  structure)  which  would  meet  the  re- 
quirements of  section  48(g)(B)  if  "40"  were  substituted 
for  "30"  each  place  it  appears  in  subparagraph  (B) 
thereof 

(Hi)  Certified  historic  structure. — The  term  "cer- 
tified historic  structure  "  means  a  qualified  rehabilitat- 
ed building  which  meets  the  requirements  of  section 
48(g)(3). 
(c)  Qualified  Investment. — 

(1)  In  general. — For  purposes  of  this  subpart,  the  term 

' 'qualified  investment"  means,  with  respect  to  any  taxable  ■ 
year,  the  aggregate  of— 

(A)  the  applicable  percentage  of  the  basis  of  each  new  j 
section  38  property  (as  defined  in  section  48(b))  placed  in  i 
service  by  the  taxpayer  during  such  taxable  year,  plus 

(B)  the  applicable  percentage  of  the  cost  of  each  used 
section  38  property  (as  defined  in  section  48(c)(1))  placed  in 
service  by  the  taxpayer  during  such  taxable  year. 

(2)  Applicable  percentage  in  certain  cases. — Except  as 
provided  in  paragraphs  (3),  (6),  and  (7),  the  applicable  percent- 
age for  purposes  of  paragraph  (1),  for  any  property  shall  be  de- 
termined under  the  following  table: 


The  applicable 

If  the  useful  life  is —  percentage  is — 

3  years  or  more  but  less  than  5  years   33  Vb 

5  years  or  more  but  less  than  7  years   66% 

7  years  or  more   100 


For  purposes  of  this  subpart,  the  useful  life  of  any  property 
shall  be  the  useful  life  used  in  computing  the  allowance  for  de- 
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preciation  under  section  167  for  the  taxable  year  in  which  the 
property  is  placed  in  service. 

(3)  Public  utility  property. — 

(A)  To  the  extent  that  the  credit  allowed  by  section  38 
with  respect  to  any  public  utility  property  is  determined  at 
the  rate  of  7  percent,  in  the  case  of  any  property  which  is 
public  utility  property,  the  amount  of  the  qualified  invest- 
ment shall  be  Vi  of  the  amount  determined  under  para- 
graph (1).  The  preceding  sentence  shall  not  apply  for  pur- 
poses of  applying  the  energy  percentage. 

(B)  For  purposes  of  subparagraph  (A),  the  term  ' 'public 
utility  property"  means  property  used  predominantly  in 
the  trade  or  business  of  the  furnishing  or  sale  of— 

(i)  electrical  energy,  water,  or  sewage  disposal  serv- 
ices, 

(ii)  gas  through  a  local  distribution  system,  or 

(iii)  telephone  service,  telegraph  service  by  means  of 
domestic  telegraph  operations  (as  defined  in  section 
222(a)(5)  of  the  Communications  Act  of  1934,  as 
amended;  47  U.S.C.  222(a)(5)),  or  other  communication 
services  (other  than  international  telegraph  service), 

if  the  rates  for  such  furnishing  or  sale,  as  the  case  may  be, 
have  been  established  or  approved  by  a  State  or  political 
subdivision  thereof,  by  an  agency  or  instrumentality  of  the 
United  States,  or  by  a  public  service  or  public  utility  com- 
mission or  other  similar  body  of  any  State  or  political  sub- 
division thereof.  Such  term  also  means  communication 
property  of  the  type  used  by  persons  engaged  in  providing 
telephone  or  microwave  communication  services  to  which 
clause  (iii)  applies,  if  such  property  is  used  predominantly 
for  communication  purposes. 

(C)  In  the  case  of  any  interest  in  a  submarine  cable  cir- 
cuit used  to  furnish  telegraph  service  between  the  United 
States  and  a  point  outside  the  United  States  of  a  taxpayer 
engaged  in  furnishing  international  telegraph  service  (if 
the  rates  for  such  furnishing  have  been  established  or  ap- 
proved by  a  governmental  unit,  agency,  instrumentality, 
commission,  or  similar  body  described  in  subparagraph 
(B)),  the  qualified  investment  shall  not  exceed  the  qualified 
investment  attributable  to  so  much  of  the  interest  of  the 
taxpayer  in  the  circuit  as  does  not  exceed  50  percent  of  all 
interests  in  the  circuit. 

(4)  Coordination  with  subsection  (d).— The  amount  which 
would  (but  for  this  paragraph)  be  treated  as  qualified  invest- 
ment under  this  subsection  with  respect  to  any  property  shall 
be  reduced  (but  not  below  zero)  by  any  amount  treated  by  the 
taxpayer  or  a  predecessor  of  the  taxpayer  (or,  in  the  case  of  a 
sale  and  leaseback  described  in  section  47(a)(3)(C),  by  the 
lessee)  as  qualified  investment  with  respect  to  such  property 
under  subsection  (d),  to  the  extent  the  amount  so  treated  has 
not  been  required  to  be  recaptured  by  reason  of  section  47(a)(3). 

(5)  Applicable  percentage  in  the  case  of  certain  pollu- 
tion CONTROL  FACILITIES. — 
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(A)  In  general. — Notwithstanding  paragraph  (2),  in  the 
case  of  property — 

(i)  with  respect  to  which  an  election  under  section 
169  applies,  and 

(ii)  the  useful  life  of  which  (determined  without 
regard  to  section  169)  is  not  less  than  5  years, 

100  percent  shall  be  the  applicable  percentage  for  purposes 
of  applying  paragraph  (1)  with  respect  to  so  much  of  the 
adjusted  basis  of  the  property  as  (after  the  application  of 
section  169(f))  constitutes  the  amortizable  basis  for  pur- 
poses of  section  169. 

(B)  Special  rule  where  property  is  financed  by  indus- 
trial development  bonds. — To  the  extent  that  any  prop- 
erty is  financed  by  the  proceeds  of  an  industrial  develop- 
ment bond  (within  the  meaning  of  section  103(b)(2))  the  in- 
terest on  which  is  exempt  from  tax  under  section  103,  sub- 
paragraph (A)  shall  be  applied  by  substituting  "50  per- 
cent" for  "100  percent."  This  subparagraph  shall  not  apply 
for  purposes  of  applying  the  energy  percentage. 

(6)  Special  rule  for  commuter  highway  vehicles.— 

(A)  In  general. — Notwithstanding  paragraph  (2)  or  (3), 
in  the  case  of  a  commuter  highway  vehicle  the  useful  life 
of  which  is  3  years  or  more,  or  which  is  recovery  property 
(within  the  meaning  of  section  168),  the  applicable  percent- 
age for  purposes  of  paragraph  (1)  shall  be  100  percent. 

(B)  Definition  of  commuter  highway  vehicle. — For 
purposes  of  subparagraph  (A),  the  term  "commuter  high- 
way vehicle"  means  a  highway  vehicle — 

(i)  the  seating  capacity  of  which  is  at  least  8  adults 
(not  including  the  driver), 

(ii)  at  least  80  percent  of  the  mileage  use  of  which 
can  reasonably  be  expected  to  be  (I)  for  purposes  of 
transporting  the  taxpayer's  employees  between  their 
residences  and  their  place  of  employment,  and  (II)  on 
trips  during  which  the  number  of  employees  trans- 
ported for  such  purposes  is  at  least  one-half  of  the 
adult  seating  capacity  of  such  vehicle  (not  including 
the  driver), 

(iii)  which  is  acquired  by  the  taxpayer  on  or  after 
the  date  of  the  enactment  of  the  Energy  Tax  Act  of 
1978,  and  placed  in  service  by  the  taxpayer  before  Jan- 
uary 1,  1986,  and 

(iv)  with  respect  to  which  the  taxpayer  makes  an 
election  under  this  paragraph  on  his  return  for  the 
taxable  year  in  which  such  vehicle  is  placed  in  service. 

(7)  Applicable  percentage  for  recovery  property. — Not- 
withstanding paragraph  (2),  the  applicable  percentage  for  pur- 
poses of  paragraph  (1)  shall  be — 

(A)  in  the  case  of  property  other  than  3-year  property 
(within  the  meaning  of  section  168(c)),  100  percent,  and 

(B)  in  the  case  of  3-year  property  (within  the  meaning  of 
section  168(c)),  60  percent. 
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For  purposes  of  subparagraph  (A),  RRB  replacement  property 
(within  the  meaning  of  section  168(f)(3)(B))  shall  be  treated  as  prop- 
erty which  is  not  3-year  property. 

[(8)  Limitation  to  amount  at  risk. — 

[(A)  In  general. — In  the  case  of  new  or  used  section  38 
property  which — 

[(i)  is  placed  in  service  during  the  taxable  year  by  a 
taxpayer  described  in  section  465(a)(1),  and 

[(ii)  is  used  in  connection  with  an  activity  with  re- 
spect to  which  any  loss  is  subject  to  limitation  under 
section  465, 

the  basis  of  such  property  for  purposes  of  paragraph  (1) 
shall  not -exceed  the  amount  the  taxpayer  is  at  risk  with 
respect  to  such  property  as  of  the  close  of  such  taxable 
year. 

[(B)  Amount  at  risk. — 

[(i)  In  general. — Except  as  provided  in  clause  (ii), 
the  term  "at  risk"  has  the  same  meaning  given  such 
term  by  section  465(b)  (without  regard  to  paragraph  (5) 
thereof). 

[(ii)  Certain  financing. — In  the  case  of  a  taxpayer 
who  at  all  times  is  at  risk  (determined  without  regard 
to  this  clause)  in  an  amount  equal  to  at  least  20  per- 
cent of  the  basis  (determined  under  section 
168(d)(l)(A)(i))  of  property  described  in  subparagraph 
(A)  and  who  acquired  such  property  from  a  person 
who  is  not  a  related  person,  such  taxpayer  shall  for 
purposes  of  this  paragraph  be  considered  at  risk  with 
respect  to  any  amount  borrowed  in  connection  with 
such  property  (other  than  convertible  debt)  to  the 
extent  that  such  amount — 

[(I)  is  borrowed  from  a  qualified  person,  or 
[(II)  represents  a  loan  from  any  Federal,  State, 
or  local  government  or  instrumentality  thereof,  or 
is  guaranteed  by,  any  Federal,  State,  or  local  gov- 
ernment. 

[(C)  Special  rule  for  partnerships  and  subchapter 
corporations. — In  the  case  of  any  partnership  or  S  corpo- 
ration, any  amount  treated  as  at  risk  under  subparagraph 
(B)(ii)  shall  be  allocated  among  the  partners  or  sharehold- 
ers (and  treated  as  an  amount  at  risk  with  respect  to  such 
persons)  in  the  same  manner  as  the  credit  allowable  by 
section  38. 

[(D)  Qualified  person. — For  purposes  of  this  paragaph, 
the  term  "qualified  person"  means  any  person — 
[(i)  which — 

[(I)  is  an  institution  described  in  clause  (i),  (ii), 
or  (iii)  of  subparagraph  (A)  or  subparagraph  (B)  of 
subsection  128(c)(2)  or  an  insurance  company  to 
which  subchapter  L  applies,  or 

[(II)  is  a  pension  trust  qualified  under  section 
401(a)  or  a  person  not  described  in  subclause  (I) 
and  which  is  actively  and  regularly  engaged  in 
the  business  of  lending  money, 
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[(ii)  which  is  not  a  related  person  with  respect  to 
the  taxpayer, 

[(hi)  which  is  not  a  person  who  receives  a  fee  with 
respect  to  the  taxpayer's  investment  in  property  de- 
scribed in  subparagraph  (A)  or  a  related  person  to 
such  person,  and 

[(iv)  which  is  not  a  person  from  which  the  taxpayer 
acquired  the  property  described  in  subparagraph  (A) 
or  a  related  person  to  such  person. 
[(E)  Related  person. — For  purposes  of  this  paragraph, 
the  term  "related  person' '  has  the  same  meaning  as  such 
term  is  used  in  section  168(e)(4),  except  that  in  applying 
section  168(e)(4)(D)(i)  in  the  case  of  a  person  described  in 
subparagraph  (D)(i)(II)  of  this  paragraph,  sections  267(b) 
and  707(b)(1)  shall  be  applied  by  substituting  "0  percent" 
for  "50  percent".  J 
(8)  Certain  nonrecourse  financing  excluded  from  credit 

BASE.— 

(A)  Limitation. — The  credit  base  of  any  property  to 
which  this  paragraph  applies  shall  be  reduced  by  the  non- 
qualified nonrecourse  financing  with  respect  to  such  proper- 
ty (as  of  the  close  of  the  taxable  year  in  which  placed  in 
service). 

(B)  Property  to  which  paragraph  applies. — This  para- 
graph applies  to  any  property  which — 

(i)  is  placed  in  service  during  the  taxable  year  by  a 
taxpayer  described  in  section  465(a)(1),  and 

(ii)  is  used  in  connection  with  an  activity  with  re- 
spect to  which  any  loss  is  subject  to  limitation  under 
section  465. 

(C)  Credit  base  defined. — For  purposes  of  this  para- 
graph, the  term  "credit  base"  means — 

(i)  in  the  case  of  new  section  38  property,  the  basis  of 
the  property,  or 

(ii)  in  the  case  of  used  section  88  propoerty,  the  cost 
of  such  property. 

(D)  Nonqualified  nonrecourse  financing. — 

(i)  In  general. — For  purposes  of  this  paragraph  and 
paragraph  (9),  the  term  "nonqualified  nonrecourse  fi- 
nancing" means  any  nonrecourse  financing  which  is 
not  qualified  commercial  financing. 

(ii)  Qualified  commercial  financing.— For  pur- 
poses of  this  paragraph,  the  term  "qualified  commer- 
cial financing"  means  any  financing  with  respect  to 
any  property  if— 

(I)  such  property  is  acquired  by  the  taxpayer 
from  a  person  who  is  not  a  related  person, 

(II)  the  amount  of  the  nonrecourse  financing 
with  respect  to  such  property  does  not  exceed  80 
percent  of  the  credit  base  of  such  property,  and 

(III)  such  financing  is  borrowed  from  a  qualified 
person  or  represents  a  loan  from  any  Federal, 
State,    or   local  government   or  instrumentality 
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thereof,  or  is  guaranteed  by  any  Federal,  State,  or 

local  government. 
Such  term  shall  not  include  any  covertible  debt. 

(Hi)  Nonrecourse  financing. — For  purposes  of  this 
subparagraph,  the  term  "nonrecourse  financing"  in- 
cludes— 

(I)  any  amount  with  respect  to  which  the  taxpay- 
er is  protected  against  loss  through  guarantees, 
stop-loss  agreements,  or  other  similar  arrange- 
ments, and 

(II)  except  to  the  extent  provided  in  regulations, 
any  amount  borrowed  from  a  person  who  has  an 
interest  (other  than  as  a  creditor)  in  the  activity  in 
which  the  property  is  used  or  from  a  related  person 
to  a  person  (other  than  the  taxpayers)  having  such 
an  interest. 

(iv)  Qualified  person. — For  purposes  of  this  para- 
graph, the  term  "qualified"  person  means  any  person 
which  is  actively  and  regularly  engaged  in  the  business 
of  lending  money  and  which  is  not — 

(I)  a  related  person  with  respect  to  the  taxpayer, 

(II)  a  person  from  which  the  taxpayer  acquired 
the  property  (or  a  related  person  to  such  person),  or 

(III)  a  person  who  receives  a  fee  with  respect  to 
the  taxpayers  investment  in  the  property  (or  a  re- 
lated person  to  such  person). 

(v)  Related  person. — For  purposes  of  clause  (i),  the 
term  "related  person"  has  the  meaning  given  such  term 
by  section  168(e)(4).  Except  as  otherwise  provided  in  reg- 
ulations prescribed  by  the  Secretary,  the  determination 
of  whether  a  person  is  a  related  person  shall  be  made 
as  of  the  close  of  the  taxable  year  in  which  the  property 
is  placed  in  service. 

(E)  Application  to  partnerships  and  s  corpora- 
tions.— For  purposes  of  this  paragraph  and  paragraph 
(9)- 

(i)  In  general. — Except  as  otherwise  provided  in 
this  subparagraph,  in  the  case  of  any  partnership  or  S 
corporation,  the  determination  of  whether  a  partners 
or  shareholders  allocable  share  of  any  financing  is 
nonqualified  nonrecourse  financing  shall  be  made  at 
the  partner  or  shareholder  level. 

(ii)  Special  rule  for  certain  recourse  financing 
of  s  corporation. — A  shareholder  of  an  S  corporation 
shall  be  treated  as  liable  for  his  allocable  share  of  any 
financing  provided  by  a  qualified  person  to  such  corpo- 
ration if— 

(I)  such  financing  is  recourse  financing  (deter- 
mined at  the  corporate  level),  and 

(II)  such  financing  is  provided  with  respect  to 
qualified  business  property  of  such  corporation. 

(Hi)  Qualified  business  property. — For  purposes  of 
clause  (ii),  the  term  "qualified  business  property" 
means  any  property  if— 
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(I)  such  property  is  used  by  the  corporation  in 
the  active  conduct  of  a  trade  or  business, 

(II)  during  the  entire  12-month  period  ending  on 
the  last  day  of  the  taxable  year,  such  corporation 
had  at  least  3  full-time  employees  who  were  not 
owner-employees  (as  defined  in  section 
465(c)(7)(E)(i))  and  substantially  all  the  services  of 
whom  were  services  directly  related  to  such  trade 
or  business,  and 

(III)  during  the  entire  12-month  period  ending 
on  the  last  day  of  such  taxable  year,  such  corpora- 
tion had  at  least  1  full-time  employee  substantially 
all  of  the  services  of  whom  were  in  the  active  man- 
agement of  the  trade  or  business. 

Such  term  shall  not  include  any  master  sound  record- 
ing or  other  tangible  or  intangible  asset  associated 
with  literary,  artistic,  or  musical  properties. 

(iv)  Determination  of  allocable  share. — The  de- 
termination of  any  partner's  or  shareholder's  allocable 
share  of  any  financing  shall  be  made  in  the  same 
manner  as  the  credit  allowable  by  section  38  with  re- 
spect to  such  property. 
(F)  Special  rule  for  certain  energy  property. — 

[(i)  In  general. — The  provisions  of  subparagraph 
(A)  shall  not  apply  to  amounts  borrowed  with  respect 
to  qualified  energy  property  (other  than  amounts  de- 
scribed in  subparagraph  (B)).] 

(i)  In  general. — Subparagraph  (A)  shall  not  apply 
with  respect  to  qualified  energy  property. 

(ii)  Qualified  energy  property. — The  term  "quali- 
fied energy  property"  means  energy  property  to  which 
(but  for  this  subparagraph)  subparagraph  (A)  applies 
and — 

(I)  which  is  described  in  clause  (iii). 

(II)  with  respect  to  which  the  energy  percentage 
determined  under  section  [46(a)(2)(C)]  subsection 
(b)(2)  at  the  time  such  property  is  placed  in  service 
is  greater  than  zero. 

[(Ill)  with  respect  to  which  the  taxpayer  ,  as  of 
the  close  of  the  taxable  year  in  which  the  property 
is  placed  in  service,  is  at  risk  (within  the  meaning 
of  section  465(b)  without  regard  to  paragraph  (5) 
thereof)  in  an  amount  equal  to  a  least  25  percent 
of  the  basis  of  the  property,  and] 

(III)  as  of  the  close  of  the  taxable  year  in  which 
the  property  is  placed  in  service,  not  more  than  75 
percent  of  the  basis  of  such  property  is  attributable 
to  nonqualified  nonrecourse  financing,  and 

(IV)  with  respect  to  which  any  [nonrecourse  fi- 
nancing (other  than  financing  described  in  section 
46(c)(8)(B)(ii]  nonqualified  nonrecourse  financing) 
in  connection  with  such  property  consists  of  a 
level  payment  loan. 
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For  purposes  of  subclause  (II),  the  energy  percentage 
for  property  described  in  clause  (iii)(V)  shall  be  treated 
as  being  greater  than  zero  during  any  period  the 
energy  percentage  for  property  described  in  section 
48(1)(14)  is  greater  than  zero. 

(iii)  Property  to  which  this  subparagraph  ap- 
plies.— Energy  property  is  described  in  this  clause  if 
such  property  is — 

(I)  described  in  clause  (ii),  (iv),  or  (vii)  or  section 
48(1X2), 

(II)  described  in  section  48(1)(15), 

(III)  described  in  section  48(l)(3)(A)(iii)  (but  only 
to  the  extent  such  property  is  used  for  converting 
an  alternate  substance  into  alcohol  for  fuel  pur- 
poses), 

(IV)  described  in  clause  (i)  of  section  48(1)(2)(A) 
(but  only  to  the  extent  such  property  is  also  de- 
scribed in  section  48(l)(3)(A)(viii)  or  (ix)),  or 

(V)  property  comprising  a  system  for  using  the 
same  energy  source  for  the  sequential  generation 
of  electrical  power,  mechanical  shaft  power,  or 
both,  in  combinations  with  steam,  heat,  or  other 
forms  of  useful  energy. 

(iv)  Level  payment  loan  defined. — The  term  "level 
payment  loan"  means  a  loan  in  which  each  install- 
ment is  substantially  equal,  a  portion  of  each  install- 
ment is  attributable  to  the  repayment  of  principal, 
and  that  portion  is  increased  commensurate  with  de- 
creases in  the  portion  of  the  payment  attributable  to 
interest. 

[(9)  Subsequent  increases  in  the  taxpayers  amount  at 
risk  with  respect  to  the  property. — 

[(A)  In  general. — If,  at  the  close  of  a  taxable  year  sub- 
sequent to  the  year  in  which  property  was  placed  in  serv- 
ice, the  amount  which  the  taxpayer  has  at  risk  with  re- 
spect to  such  property  has  increased  (as  determined  under 
subpargraph  (B)),  such  increase  shall  be  taken  into  account 
as  additional  qualified  investment  in  such  property  in  ac- 
cordance with  subparagraph  (C). 

[(B)  Increases  to  be  taken  into  account.— For  pur- 
poses of  subparagraphs  (A)  and  (C),  the  amount  which  a 
taxpayer  has  at  risk  with  respect  to  the  property  shall  be 
treated  as  increased  by  the  sum  of  the  cash  and  the  fair 
market  value  of  property  (other  than  property  with  re- 
spect to  which  the  taxpayer  is  not  at  risk)  used  during  the 
taxable  year  to  reduce  the  principal  sum  of  any  amount 
with  respect  to  which  the  taxpayer  is  not  at  risk. 

[(C)  Manner  in  which  taken  into  account. — For  pur- 
poses of  determining  the  amount  of  credit  allowed  under 
section  38  and  the  amount  of  credit  subject  to  the  early 
disposition  rules  under  section  47,  an  increase  in  a  taxpay- 
er's qualified  investment  in  property  (determined  under 
subparagraph  (B))  shall  be  deemed  to  be  additional  quali- 
fied investment  made  by  the  taxpayer  in  the  year  in  which 
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the  property  referred  to  in  subparagraph  (A)  was  first 
placed  in  service.  However,  the  credit  determined  by 
taking  into  account  the  increase  in  qualified  investment 
under  this  paragraph  shall  be  considered  a  credit  earned 
in  the  taxable  year  of  such  increase.] 
(9)  Subsequent  decreases  in  nonqualified  nonrecourse 
financing  with  respect  to  the  property. — 

(A)  In  general. — If,  at  the  close  of  a  taxable  year  follow- 
ing the  taxable  year  in  which  the  property  was  placed  in  \ 
service,  there  is  a  net  decrease  in  the  amount  of  nonquali- 
fied nonrecourse  financing  with  respect  to  such  property  (as 
determined  under  subparagraph  (B)X  such  net  decrease 
shall  be  taken  into  account  as  additional  qualified  invest- 
ment in  such  property  in  accordance  with  subparagraph  (C). 

(B)  Decreases  to  be  taken  into  account— For  pur- 
poses of  this  paragraph,  the  amount  of  nonqualified  nonre- 
course financing  with  respect  to  the  property  shall  be  treat- 
ed as  decreased  by  the  sum  of— 

(i)  cash,  and 

(ii)  the  net  fair  market  value  of  property  (other  than 
property  so  financed), 

used  during  the  taxable  year  to  reduce  the  principal  sum  of 
such  financing 

(C)  Manner  in  which  taken  into  account. — 

(i)  Credit  determined  by  reference  to  taxable 

YEAR  PROPERTY  PLACED  IN  SERVICE. — For  purposes  of 

determining  the  amount  of  credit  allowable  under  sec- 
tion 38  and  the  amount  of  credit  subject  to  the  early 
disposition  rules  under  section  38  and  the  amount  of 
credit  subject  to  the  early  disposition  rules  under  sec- 
tion 1^7,  any  increase  in  a  taxpayer's  qualified  invest- 
ment in  property  by  reason  of  this  paragraph  shall  be 
deemed  to  be  additional  qualified  investment  made  by 
the  taxpayer  in  the  year  in  which  the  property  referred 
to  in  subparagraph  (A)  was  first  placed  in  service. 

(ii)  Credit  allowed  for  year  of  decrease  in  non- 
qualified nonrecourse  financing. — Any  credit  al- 
lowable under  this  subpart  for  any  increase  in  quali- 
fied investment  by  reason  of  this  paragraph  shall  be 
treated  as  earned  during  the  taxable  year  of  the  de- 
crease in  the  amount  of  nonqualified  nonrecourse 
financing. 

(e)  Limitations  with  Respect  to  Certain  Persons. — 
(1)  In  general. — In  the  case  of— 

(A)  an  organization  to  which  section  593  applies,  and 

(B)  a  regulated  investment  company  or  a  real  estate  in- 
vestment trust  subject  to  taxation  under  subchapter  M 
(sec.  851  and  following), 

the  qualified  investment  [and  the  $25,000  amount  specified 
under  subparagraphs  (A)  and  (B)  of  subsection  (a)(3)]  shall 
equal  such  person's  ratable  share  of  such  [items.]  qualified 
investment. 
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(2)  Ratable  share. — For  purposes  of  paragraph  (1),  the  rat- 
able share  of  any  person  for  any  taxable  year  of  [the  items  de- 
scribed therein]  qualified  investment  shall  be — 

(A)  in  the  case  of  an  organization  referred  to  in  para- 
graph (1)(A),  50  percent  thereof,  and 

(B)  in  the  case  of  a  regulated  investment  company  or  a 
real  estate  investment  trust,  the  ratio  (i)  the  numerator  of 
which  is  its  taxable  income  and  (ii)  the  denominator  of 
which  is  its  taxable  income  computed  without  regard  to 
the  deduction  for  dividends  paid  provided  by  section 
852(b)(2)(D)  or  857(b)(2)(B),  as  the  case  may  be. 

For  purposes  of  subparagraph  (B)  of  the  preceding  sentence, 
the  term  '  'taxable  income"  means  in  the  case  of  a  regulated  in- 
vestment company  its  investment  company  taxable  income 
(within  the  meaning  of  section  852(b)(2)),  and  in  the  case  of  a 
real  estate  investment  trust  its  real  estate  investment  trust 
taxable  income  (within  the  meaning  of  section  857(b)(2))  deter- 
mined without  regard  to  any  deduction  for  capital  gains  divi- 
dends (as  defined  in  section  857(b)(3)(C))  and  by  excluding  any 
net  capital  gain. 

(3)  Noncorporate  lessors.— A  credit  shall  be  allowed  by  sec- 
tion 38  to  a  person  which  is  not  a  corporation  with  respect  to 
property  of  which  such  person  is  the  lessor  only  if— 

(A)  the  property  subject  to  the  lease  has  been  manufac- 
tured or  produced  by  the  lessor,  or 

(B)  the  term  of  the  lease  (taking  into  account  options  to 
renew)  is  less  than  50  percent  of  the  useful  life  of  the  prop- 
erty, and  for  the  period  consisting  of  the  first  12  months 
after  the  date  on  which  the  property  is  transferred  to  the 
lessee  the  sum  of  the  deductions  with  respect  to  such  prop- 
erty which  are  allowable  to  the  lessor  solely  by  reason  of 
section  162  (other  than  rents  and  reimbursed  amounts 
with  respect  to  such  property)  exceeds  15  percent  of  the 
rental  income  produced  by  such  property. 

In  the  case  of  property  of  which  a  partnership  is  the  lessor,  the 
credit  otherwise  allowable  under  section  38  with  respect  to 
such  property  to  any  partner  which  is  a  corporation  shall  be 
allowed  notwithstanding  the  first  sentence  of  this  paragraph. 
For  purposes  of  this  paragraph,  an  S  corporation  shall  be  treat- 
ed as  a  person  which  is  not  a  corporation.  This  paragraph  shall 
not  apply  with  respect  to  any  property  which  is  treated  as  sec- 
tion 38  property  by  reason  of  section  48(a)(1)(E).  For  purposes 
of  subparagraph  (B),  in  the  case  of  any  recovery  property 
(within  the  meaning  of  section  168),  the  useful  life  shall  be  the 
present  class  life  for  such  property  (as  defined  in  section 
168(g)(2)). 

(f)  Limitation  in  Case  of  Certain  Regulated  Companies. — 

(1)  General  rule. — Except  as  otherwise  provided  in  this  sub- 
section, no  credit  determined  under  section  J^6(a)  shall  be  al- 
lowed by  section  38  with  respect  to  any  property  described  in 
section  50  (as  in  effect  before  its  repeal  by  the  Revenue  Act  of 
1978)  which  is  public  utility  property  (as  defined  in  paragraph 
(5))  of  the  taxpayer — 
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(A)  Cost  of  service  reduction. — If  the  taxpayer's  cost  of 
serivce  for  ratemaking  purposes  is  reduced  by  reason  of 
any  portion  of  the  credit  determined  under  section  46(a) 
and  allowable  by  section  38  (determined  without  regard  to 
this  subsection);  or 

(B)  Rate  base  reduction. — If  the  base  to  which  the  tax- 
payer's rate  of  return  for  ratemaking  purposes  is  applied 
is  reduced  by  reason  of  any  portion  of  the  credit  allowable 
by  section  38  (determined  without  regard  to  this  subsec- 
tion). 

Subparagraph  (B)  shall  not  apply  if  the  reduction  in  the  rate 
base  is  restored  not  less  rapidly  than  ratably.  If  the  taxpayer 
makes  an  election  under  this  sentence  within  90  days  after  the 
date  of  the  enactment  of  this  paragraph  in  the  manner  pre- 
scribed by  the  Secretary,  the  immediately  preceding  sentence 
shall  not  apply  to  property  described  in  paragraph  (5)(B)  if  any 
agency  or  instrumentality  of  the  United  States  having  jurisdic- 
tion for  ratemaking  purposes  with  respect  to  such  taxpayer's 
trade  or  business  referred  to  in  paragraph  (5)(B)  determines 
that  the  natural  domestic  supply  of  the  product  furnished  by 
the  taxpayer  in  the  course  of  such  trade  or  business  is  insuffi- 
cient to  meet  the  present  and  future  requirements  of  the  do- 
mestic economy. 

(2)  Special  rule  for  ratable  flow-through. — If  the  taxpay- 
er makes  an  election  under  this  paragraph  within  90  days 
after  the  date  of  the  enactment  of  this  paragraph  in  the 
manner  prescribed  by  the  Secretary,  paragraph  (1)  shall  not 
apply,  but  no  credit  determined  under  section  46(a)  shall  be  al- 
lowed by  section  38  with  respect  to  any  property  described  in 
section  50  (as  in  effect  before  its  repeal  by  the  Revenue  Act  of 
1978)  which  is  public  utility  property  (as  defined  in  paragraph 
(5))  of  the  taxpayer — 

(A)  Cost  of  service  reduction. — If  the  taxpayer's  cost  of 
service  for  ratemaking  purposes  or  in  its  regulated  books 
of  account  is  reduced  by  more  than  a  ratable  portion  of  the 
credit  determined  under  section  46(a)  and  allowable  by  sec- 
tion 38  (determined  without  regard  to  this  subection),  or 

(B)  Rate  base  reduction. — If  the  base  to  which  the  tax- 
payer's rate  of  return  for  ratemaking  purposes  is  applied 
is  reduced  by  reason  of  any  portion  of  the  credit  allowable 
by  section  38  (determined  without  regard  to  this  subsec- 
tion). 

(3)  Special  rule  for  immediate  flow-through  in  certain 
cases. — In  the  case  of  property  to  which  section  167(1)(2)(C)  ap- 
plies, if  the  taxpayer  makes  an  election  under  this  paragraph 
within  90  days  after  the  date  of  the  enactment  of  this  para- 
graph in  the  manner  prescribed  by  the  Secretary,  paragraphs 
(1)  and  (2)  shall  not  apply  to  such  property. 

(4)  Limitation. — 

(A)  In  general. — The  requirements  of  paragraphs  (1), 
(2),  and  (9)  regarding  cost  of  service  and  rate  base  adjust- 
ments shall  not  be  applied  to  public  utility  property  of  the 
taxpayer  to  disallow  the  credit  with  respect  to  such  proper- 
ty before  the  first  final  determination  which  is  inconsist- 
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ent  with  paragraph  (1),  (2),  or  (9)  (as  the  case  may  be)  is 
put  into  effect  with  respect  to  public  utility  property  (to 
which  this  subsection  applies)  of  the  taxpayer.  Thereupon, 
paragraph  (1),  (2),  or  (9)  shall  apply  to  disallow  the  credit 
with  respect  to  public  utility  property  (to  which  this  sub- 
section applies)  place  in  service  by  the  taxpayer — 

(i)  before  the  date  that  the  first  final  determination, 
or  a  subsequent  determination,  which  is  inconsistent 
with  paragraph  (1),  (2)  or  (9)  (as  the  case  may  be)  is 
put  into  effect,  and 

(ii)  on  or  after  the  date  tha  a  determination  referred 
to  in  clause  (i)  is  put  into  effect  and  before  the  date 
that  a  subsequent  determination  thereafter  which  is 
consistent  with  paragraph  (1),  (2),  or  (9)  (as  the  case 
may  be)  is  put  into  effect. 

(B)  Determinations.— For  purposes  of  this  paragraph,  a 
determination  is  a  determination  made  with  respect  to 
public  utility  property  (to  which  this  subsection  applies)  by 
a  governmental  unit,  agency,  instrumentality,  or  commis- 
sion or  similar  body  described  in  subsection  (c)(3)(B)  which 
determines  the  effect  of  the  credit  determined  under  sec- 
tion 46(a)  and  allowed  by  section  38  (determined  without 
regard  to  this  subsection) — 

(i)  on  the  taxpayer's  cost  of  service  or  rate  base  for 
ratemaking  purposes,  or 

(ii)  in  the  case  of  a  taxpayer  which  made  an  election 
under  paragraph  (2)  or  the  election  described  in  para- 
graph (9),  on  the  taxpayer's  cost  of  service  for  rate- 
making  purposes  or  in  its  regulated  books  of  account 
or  rate  base  for  ratemaking  purposes. 

(C)  Special  rules. — For  purposes  of  this  paragraph — 

(i)  a  determination  is  final  if  all  rights  to  appeal  or 
to  request  a  review,  a  rehearing,  or  a  redetermination, 
have  been  exhausted  or  have  lapsed, 

(ii)  the  first  final  determination  is  the  first  final  de- 
termination made  after  the  date  of  the  enactment  of 
this  subsection,  and 

(iii)  a  subsequent  determination  is  a  determination 
subsequent  to  a  final  determination. 

(5)  Public  utility  property.— For  purposes  of  this  subsec- 
tion, the  term  "public  utility  property"  means — 

(A)  property  which  is  public  utility  property  within  the 
meaning  of  subsection  (c)(3)(B),  and 

(B)  property  used  predominantly  in  the  trade  or  business 
of  the  furnishing  or  sale  of  (i)  steam  through  a  local  distri- 
bution system  or  (ii)  the  transportation  of  gas  or  steam  by 
pipeline,  if  the  rates  for  such  furnishing  or  sale  are  estab- 
lished or  approved  by  a  governmental  unit,  agency,  instru- 
mentality, or  commission  described  in  subsection  (c)(3)(B). 

(6)  Ratable  portion. — For  purposes  of  determining  ratable 
restorations  to  base  under  paragraph  (1)  and  for  purposes  of 
determining  ratable  portions  under  paragraph  (2)(A),  the 
period  of  time  used  in  computing  depreciation  expense  for  pur- 
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poses  of  reflecting  operating  results  in  the  taxpayer's  regulated 
books  of  account  shall  be  used. 

(7)  Reorganizations,  assets  acquisitions,  etc.— If  by  reason 
of  a  corporate  reorganization,  by  reason  of  any  other  acquisi- 
tion of  the  assets  of  one  taxpayer  by  another  taxpayer,  by 
reason  of  the  fact  that  any  trade  or  business  of  the  taxpayer  is 
subject  to  ratemaking  by  more  than  one  body,  or  by  reason  of 
other  circumstances,  the  application  of  any  provisions  of  this 
subsection  to  any  public  utility  property  does  not  carry  out  the 
purposes  of  this  subsection,  the  Secretary  shall  provide  by  reg- 
ulations for  the  application  of  such  provisions  in  a  manner  con- 
sistent with  the  purposes  of  this  subsection. 

(8)  Prohibition  of  immediate  flowthrough. — An  election 
made  under  paragraph  (3)  shall  apply  only  to  the  amount  of 
the  credit  allowable  under  section  38  with  respect  to  public 
utility  property  [(within  the  meaning  of  subsection  (a)(7)(C))] 
(within  the  meaning  of  the  first  sentence  of  subsection  (c)(3)(B)) 
determined  as  if  the  Tax  Reduction  Act  of  1975,  the  Tax 
Reform  Act  of  1976,  the  Energy  Act  of  1978,  and  the  Revenue 
Act  of  1978  had  not  been  enacted.  Any  taxpayer  who  had 
timely  made  an  election  under  paragraph  (3)  may,  at  his  own 
option  and  without  regard  to  any  requirement  imposed  by  an 
agency  described  in  subsection  (c)(3)(B),  elect  within  90  days 
after  the  date  of  the  enactment  of  the  Tax  Reduction  Act  of 
1975  (in  such  manner  as  the  Secretary  shall  prescribe)  to  have 
the  provisions  of  paragraph  (3)  apply  with  respect  to  the 
amount  of  the  credit  allowable  under  section  38  with  respect  to 
such  property  which  is  in  excess  of  the  amount  determined 
under  the  preceding  sentence.  If  such  taxpayer  does  not  make 
such  an  election,  paragraph  (1)  or  (2)  (whichever  paragraph  is 
applicable  without  regard  to  this  paragraph)  shall  apply  to 
such  excess  credit,  except  that  if  neither  paragraph  (1)  nor  (2) 
is  applicable  (without  regard  to  this  paragraph),  paragraph  (1) 
shall  apply  unless  the  taxpayer  elects  (in  such  manner  as  the 
Secretary  shall  prescribe)  within  90  days  after  the  date  of  the 
enactment  of  the  Tax  Reduction  Act  of  1975  to  have  the  provi- 
sions of  paragraph  (2)  apply.  The  provisions  of  this  paragraph 
shall  not  be  applied  to  disallow  such  excess  credit  before  the 
first  final  determination  which  is  inconsistent  with  such  re- 
quirements is  made,  determined  in  the  same  manner  as  under 
paragraph  (4). 

(9)  Special  rule  for  additional  credit. — If  the  taxpayer 
makes  an  election  under  subparagraph  (E)  of  subsection  (a)(2), 
for  a  taxable  year  beginning  after  December  31,  1975,  then, 
notwithstanding  the  prior  paragraphs  of  this  subsection,  no 
credit  shall  be  allowed  by  section  38  in  excess  of  the  amount 
which  would  be  allowed  without  regard  to  the  provisions  of 
subparagraph  (E)  of  subsection  (a)(2)  if— 

(A)  the  taxpayer's  cost  of  service  for  ratemaking  pur- 
poses or  in  its  regulated  books  of  account  is  reduced  by 
reason  of  any  portion  of  such  credit  which  results  from  the 
transfer  of  employer  securities  or  cash  to  a  tax  credit  em- 
ployee stock  ownership  plan  which  meets  the  requirements 
of  section  409A; 
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(B)  the  base  to  which  the  taxpayer's  rate  of  return  for 
ratemaking  purposes  is  applied  is  reduced  by  reason  of  any 
portion  of  such  credit  which  results  from  a  transfer  de- 
scribed in  subparagraph  (A)  to  such  employee  stock  owner- 
ship plan;  or 

(C)  any  portion  of  the  amount  of  such  credit  which  re- 
sults from  a  transfer  described  in  subparagraph  (A)  to  such 
employee  stock  ownership  plan  is  treated  for  ratemaking 
purposes  in  any  way  other  than  as  though  it  had  been  con- 
tributed by  the  taxpayer's  common  shareholders. 

(10)  Use  of  inconsistent  estimates  and  projections,  etc., 
for  purposes  of  paragraphs  (1)  and  (2).  

(A)  In  general. — One  way  in  which  the  requirements 
of  paragraph  (1)  or  (2)  are  not  met  is  if  the  taxpayer,  for 
ratemaking  purposes,  uses  a  procedure  or  adjustment 
which  is  inconsistent  with  the  requirements  of  paragraph 
(1)  or  paragraph  (2),  as  the  case  may  be. 

(B)  Use  of  inconsistent  estimates  and  projections. — 
The  procedures  and  adjustments  which  are  to  be  treated 
as  inconsistent  for  purposes  of  subparagraph  (A)  shall  in- 
clude any  procedure  or  adjustment  for  ratemaking  pur- 
poses which  uses  an  estimate  or  projection  of  the  taxpay- 
er's qualified  investment  for  purposes  of  the  credit  allow- 
able by  section  38  unless  such  estimate  or  projection  is 
consistent  with  the  estimates  and  projections  of  property 
which  are  used,  for  ratemaking  purposes,  with  respect  to 
the  taxpayer's  depreciation  expense  and  rate  base. 

(C)  Regulatory  authority. — The  Secretary  may  by  reg- 
ulations prescribe  procedures  and  adjustments  (in  addition 
to  those  specified  in  subparagraph  (b))  which  are  to  be 
treated  as  inconsistent  for  purposes  of  subparagraph  (A). 

(g)  50  Percent  Credit  in  the  Case  of  Certain  Vessels — 

(1)  In  general. — In  the  case  of  a  qualified  withdrawal  out  of 
the  untaxed  portion  of  a  capital  gain  account  or  out  of  an  ordi- 
nary income  account  in  a  capital  construction  fund  established 
under  section  607  of  the  Merchant  Marine  Act,  1936  (46  U.S.C. 
1177),  for— 

(A)  the  acquisition,  construction,  or  reconstruction  of  a 
qualified  vessel,  or 

(B)  the  acquisition,  construction,  or  reconstruction  of 
barges  or  containers  which  are  part  of  the  complement  of 
a  qualified  vessel  and  to  which  subsection  (f)(1)(B)  of  such 
section  607  applies, 

for  purposes  of  section  38  there  shall  be  deemed  to  have  been 
made  (at  the  time  of  such  withdrawal)  a  qualified  investment 
(within  the  meaning  of  subsection  (c))  or  qualified  progress  ex- 
penditures (within  the  meaning  of  subsection  (d)),  whichever  is 
appropriate,  with  respect  to  property  which  is  section  38  prop- 
erty. 

(2)  Amount  of  credit. — For  purposes  of  paragraph  (1),  the 
amount  of  the  qualified  investment  shall  be  50  percent  of  the 
applicable  percentage  of  the  qualified  withdrawal  referred  to 
in  paragraph  (1),  or  the  amount  of  the  qualified  progress  ex- 
penditures shall  be  50  percent  of  such  withdrawal,  as  the  case 
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may  be.  For  purposes  of  determining  the  amount  of  the  credit 
allowable  by  reason  of  this  subsection  for  any  taxable  year,  the 
limitation  of  [subsection  (a)(3)]  section  38(c)  shall  be  deter- 
mined without  regard  to  subsection  (d)(1)(A)  of  such  section 
607. 

(3)  Coordination  with  section  38.— The  amount  of  the 
credit  allowable  by  reason  of  this  subsection  with  respect  to 
any  property  shall  be  the  minimum  amount  allowable  under 
section  38  with  respect  to  such  property.  If,  without  regard  to 
this  subsection,  a  greater  amount  is  allowable  under  section  38 
with  respect  to  such  property,  then  such  greater  amount  shall 
apply  and  this  subsection  shall  not  apply. 

(4)  Coordination  with  section  47.— Section  47  shall  be  ap- 
plied— 

(A)  to  any  property  to  which  this  subsection  applies,  and 

(B)  to  the  payment  (out  of  the  untaxed  portion  of  a  capi- 
tal gain  account  or  out  of  the  ordinary  income  account  of  a 
capital  construction  fund  established  under  section  607  of 
the  Merchant  Marine  Act,  1936)  of  the  principal  of  any  in- 
debtedness incurred  in  connection  with  property  with  re- 
spect to  which  a  credit  was  allowed  under  section  38. 

For  purposes  of  section  47,  any  payment  described  in  subpara- 
graph (B)  of  the  preceding  sentence  shall  be  treated  as  a  dispo- 
sition occurring  less  than  3  years  after  the  property  was  placed 
in  service;  but,  in  the  case  of  a  credit  allowable  without  regard 
to  this  subsection,  the  aggregate  amount  which  may  be  recap- 
tured by  reason  of  this  sentence  shall  not  exceed  50  percent  of 
such  credit. 

(5)  Definitions. — Any  term  used  in  section  607  of  the  Mer- 
chant Marine  Act,  1936,  shall  have  the  same  meaning  when 
used  in  this  subsection. 

(6)  No  inference. — Nothing  in  this  subsection  shall  be  con- 
strued to  infer  that  any  property  described  in  this  subsection  is 
or  is  not  section  38  property,  and  any  determination  of  such 
issue  shall  be  made  as  if  this  subsection  had  not  been  enacted. 

(h)  Special  Rules  for  Cooperatives.— In  the  case  of  a  coopera- 
tive organization  described  in  section  1381(a) — 

(1)  that  portion  of  the  credit  allowable  to  the  organization 
under  section  38  which  the  organization  cannot  use  for  the  tax- 
able year  to  which  the  qualified  investment  is  attributable  be- 
cause of  the  limitation  contained  in  [subsection  (a)(3)]  section 
38(c)  shall  be  allocated  to  the  patrons  of  the  organization, 

(2)  section  47  (relating  to  certain  dispositions,  etc.,  of  section 
38  property)  shall  be  applied  as  if  any  allocated  portion  of  the 
credit  had  been  retained  by  the  organization,  and 

(3)  the  rules  necessary  to  carry  out  the  purposes  of  this  sub- 
section shall  be  determined  under  regulations  prescribed  by 
the  Secretary. 

SEC.  47.  CERTAIN  DISPOSITIONS,  ETC.,  OF  SECTION  38  PROPERTY, 
(a)  General  Rule. — Under  regulations  prescribed  by  the  Secre- 
tary— 

(1)  Early  disposition,  etc. — If  during  any  taxable  year  any 
property  is  disposed  of,  or  otherwise  ceases  to  be  section  38 
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property  with  respect  to  the  taxpayer,  before  the  close  of  the 
useful  life  which  was  taken  into  account  in  computing  the 
credit  under  section  38,  then  the  tax  under  this  chapter  for 
such  taxable  year  shall  be  increased  by  an  amount  equal  to  the 
aggregate  decrease  in  the  credits  allowed  under  section  38  for 
all  prior  taxable  years  which  would  have  resulted  solely  from 
substituting,  in  determining  qualified  investment,  for  such 
useful  life  the  period  beginning  with  the  time  such  property 
was  placed  in  service  by  the  taxpayer  and  ending  with  the 
time  such  property  ceased  to  be  section  38  property. 

(2)  Property  becomes  public  utility  property. — If  during 
any  taxable  year  any  property  taken  into  account  in  determin- 
ing qualified  investment  becomes  public  utility  property 
(within  the  meaning  of  section  46(c)(3)(B)),  then  the  tax  under 
this  chapter  for  such  taxable  year  shall  be  increased  by  an 
amount  equal  to  the  aggregate  decrease  in  the  credits  allowed 
under  section  38  for  all  prior  taxable  years  which  would  have 
resulted  solely  from  treating  the  property,  for  purposes  of  de- 
termining qualified  investment,  as  public  utility  property  (after 
giving  due  regard  to  the  period  before  such  change  in  use).  If 
the  application  of  this  paragraph  to  any  property  is  followed 
by  the  application  of  paragraph  (1)  to  such  property,  proper  ad- 
justment shall  be  made  in  applying  paragraph  (1). 

(3)  Property  ceases  to  be  progress  expenditure  proper- 
ty.— 

(A)  In  general. — If  during  any  taxable  year  any  proper- 
ty taken  into  account  in  determining  qualified  investment 
under  section  46(d)  ceases  (by  reason  of  sale  or  other  dispo- 
sition, cancellation  or  abandonment  of  contract,  or  other- 
wise) to  be,  with  respect  to  the  taxpayer,  property  which, 
when  placed  in  service,  will  be  new  section  38  property, 
then  the  tax  under  this  chapter  for  such  taxable  year  shall 
be  increased  by  an  amount  equal  to  the  aggregate  decrease 
in  the  credits  allowed  under  section  38  for  all  prior  taxable 
years  which  would  have  resulted  solely  from  reducing  to 
zero  the  qualified  investment  taken  into  account  with  re- 
spect to  such  property. 

(B)  Certain  excess  credit  recaptured. — Any  amount 
which  would  have  been  applied  as  a  reduction  of  the  quali- 
fied investment  in  property  by  reason  of  paragraph  (4)  of 
section  46(c)  but  for  the  fact  that  a  reduction  under  such 
paragraph  cannot  reduce  qualified  investment  below  zero 
shall  be  treated  as  an  amount  required  to  be  recaptured 
under  subparagraph  (A)  for  the  taxable  year  in  which  the 
property  is  placed  in  service. 

(C)  Certain  sales  and  leasebacks. — Under  regulations 
prescribed  by  the  Secretary,  a  sale  by,  and  leaseback  to,  a 
taxpayer  who,  when  the  property  is  placed  in  service,  will 
be  a  lessee  to  whom  section  48(d)  applies  shall  not  be  treat- 
ed as  a  cessation  described  in  subparagraph  (A)  to  the 
extent  that  the  qualified  investment  which  will  be  passed 
through  to  the  lessee  under  section  48(d)  with  respect  to 
such  property  is  not  less  than  the  qualified  progress  ex- 
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penditures  properly  taken  into  account  by  the  lessee  with 
respect  to  such  property. 

(D)  Coordination  with  paragraphs  (l)  and  (5). — If, 
after  property  is  placed  in  service,  there  is  a  disposition  or 
other  cessation  described  in  paragraph  (1),  or  a  disposition, 
cessation,  or  change  in  expected  use  described  in  para- 
graph (5),  then  paragraph  (1)  or  (5),  as  the  case  may  be, 
shall  be  applied  as  if  any  credit,  which  was  allowable  by 
reason  of  section  46(d)  and  which  has  not  been  required  to 
be  recaptured  before  such  disposition,  cessation,  or  change 
in  use  were  allowable  for  the  taxable  year  the  property 
was  placed  in  service. 

(4)  Special  rules  for  commuter  highway  vehicles  — 

(A)  Useful  life. — For  purposes  of  this  subsection,  3 
years  shall  be  treated  as  the  useful  life  which  was  taken 
into  account  in  computing  the  credit  under  section  38  with 
respect  to  any  commuter  highway  vehicle  (as  defined  in 
section  46(c)(6)(B)). 

(B)  Change  in  use. — If  less  than  80  percent  of  the  mile- 
age use  of  any  commuter  highway  vehicle  by  the  taxpayer 
during  that  portion  of  any  taxable  year  which  is  within 
the  first  36  months  of  the  operation  of  such  vehicle  by  the 
taxpayer  meets  the  requirements  of  section  46(c)(6)(B), 
then  the  tax  under  this  chapter  for  such  taxable  year  shall 
be  increased  by  an  amount  equal  to  the  aggregate  decrease 
in  the  credits  allowed  under  section  38  for  all  prior  taxable 
years  which  would  have  resulted  solely  from  treating  such 
vehicle,  for  purposes  of  determining  qualified  investment, 
as  not  being  a  commuter  highway  vehicle.  If  the  applica- 
tion of  this  subparagraph  to  any  property  is  followed  by 
the  application  of  paragraph  (1)  to  such  property,  proper 
adjustment  shall  be  made  in  applying  paragraph  (1). 

(5)  Special  rules  for  recovery  property.— 

(A)  General  Rule. — If,  during  any  taxable  year,  section 
38  recovery  property  is  disposed  of,  or  otherwise  ceases  to 
be  section  38  property  with  respect  to  the  taxpayer  before 
the  close  of  the  recapture  period,  then,  except  as  provided 
in  subparagraph  (D),  the  tax  under  this  chapter  for  such 
taxable  year  shall  be  increased  by  the  recapture  percent- 
age of  the  aggregate  decrease  in  the  credits  allowed  under 
section  38  for  all  prior  taxable  years  which  would  have  re- 
sulted solely  from  reducing  to  zero  the  qualified  invest- 
ment taken  into  account  with  respect  to  such  property. 

(B)  Recapture  percentage. — For  purposes  of  subpara- 
graph (A),  the  recapture  percentage  shall  be  determined  in 
accordance  with  the  following  table: 
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The  recapture  percentage  is: 

If  the  recovery  property  ceases  to  be  section  38  property  within —  For  15-year,  10-  p    o  vpar 

year,  and  5-year 


property 


property 


One  full  year  after  placed  in  service   100  100 

One  full  year  after  the  close  of  the  period  described 

in  clause  (i)   80  66 

One  full  year  after  the  close  of  the  period  described 

in  clause  (ii)   60  33 

One  full  year  after  the  close  of  the  period  described 

in  clause  (iii)   40  0 

One  full  year  after  the  close  of  the  period  described 

in  clause  (iv)   20  0 


(C)  Property  ceases  to  be  progress  expenditure  prop- 
erty.— If,  during  any  taxable  year,  any  recovery  property 
taken  into  account  in  determining  qualified  investment 
under  section  46(d)(1)  ceases  to  be  progress  expenditure 
property  (as  determined  under  paragraph  (3))  or  becomes, 
with  respect  to  the  taxpayer,  recovery  property  of  a  char- 
acter other  than  that  expected  in  determining  the  applica- 
ble percentage  under  section  46(d)(l)(B)(i),  then  the  tax 
under  this  chapter  for  such  taxable  year  shall  be  adjusted 
in  accordance  with  regulations  prescribed  by  the  Secre- 
tary. 

(D)  Limitation. — The  tax  for  the  taxable  year  shall  be 
increased  under  subparagraph  (A)  only  with  respect  to  the 
credits  allowed  under  section  38  which  were  used  to  reduce 
tax  liability.  In  the  case  of  credits  not  so  used  to  reduce 
tax  liability,  the  carrybacks  and  carryovers  under  section 
[46(b)]  39  shall  be  appropriately  adjusted.  If,  prior  to  a 
disposition  to  which  this  subsection  applies,  any  portion  of 
any  credit  is  not  allowable  with  respect  to  any  property  by 
reason  of  section  168(i)(3),  such  portion  shall  be  treated  (for 
purposes  of  this  subparagraph)  as  not  having  been  used  to 
reduce  tax  liability. 

(E)  Definitions  and  special  rules. — 

(i)  Section  38  recovery  property.— For  purposes  of 
this  paragraph,  the  term  "section  38  recovery  proper- 
ty" means  any  section  38  property  which  is  recovery 
property  (within  the  meaning  of  section  168). 

(ii)  Recapture  period. — For  purposes  of  this  para- 
graph, the  term  "recapture  period"  means,  with  re- 
spect to  any  recovery  property,  the  period  consisting  of 
the  first  full  year  after  the  property  is  placed  in  serv- 
ice and  the  4  succeeding  full  years  (the  2  succeeding 
full  years  in  the  case  of  3-year  property). 

(iii)  Classification  of  property.— For  purposes  of 
this  paragraph,  property  shall  be  classified  as  provided 
in  section  168(c). 

(iv)  Paragraph  (1)  not  to  apply.— Paragraph  (1) 
shall  not  apply  with  respect  to  any  recovery  property. 

(6)  Carrybacks  and  carryovers  adjusted. — In  the  case  of 
any  cessation  described  in  paragraph  (1),  (3),  or  (5)  or  any 
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change  in  use  described  in  paragraph  (2)  or  (4),  the  carrybacks 
and  carryovers  under  section  [46(b)]  39  shall  be  adjusted  by 
reason  of  such  cessation  (or  change  in  use). 

******* 

(c)  Special  Rule. — Any  increase  in  tax  under  subsection  (a)  shall 
not  be  treated  as  tax  imposed  by  this  chapter  for  purposes  of  deter- 
mining the  amount  of  any  credit  allowable  under  subpart  [A]  A, 
B,  or  D. 

[(d)  Property  Ceasing  To  Be  at  Risk. — 

[(1)  In  general. — If  the  taxpayer  ceases  to  any  extent  to  be 
at  risk  (within  the  meaning  of  section  46(c)(8)(B))  with  respect 
to  any  amount  in  connection  with  section  38  property,  then  the 
tax  under  this  chapter  for  such  taxable  year  shall  be  increased 
by  an  amount  equal  to  the  aggregate  decrease  in  credits  al- 
lowed under  section  38  for  all  prior  taxable  years  which  would 
have  resulted  from  substituting,  in  determining  qualified  in- 
vestment, the  amount  determined  under  section  46(c)(8)  with 
respect  to  such  property  if,  on  the  date  the  property  was  placed 
in  service,  the  taxpayer  had  not  been  at  risk  with  respect  to 
the  amount  he  ceased  to  be  at  risk  to. 

[(2)  Certain  transfers  not  treated  as  ceasing  to  be  at 
risk. — If,  after  the  12-month  period  after  the  date  on  which  a 
taxpayer  borrows  an  amount  from  a  qualified  person  (within 
the  meaning  of  section  46(c)(8)(D))  with  respect  to  which  such 
taxpayer  is  considered  at  risk  under  section  46(c)(8)(B),  the 
qualified  person  transfers  or  agrees  to  transfer  any  evidence  of 
such  indebtedness  to  a  person  who  is  not  a  qualified  person, 
then,  for  purposes  of  paragraph  (1),  the  taxpayer  shall  not  be 
treated  as  ceasing  to  be  at  risk  with  respect  to  such  amount.] 

(d)  Increases  in  Nonqualified  Nonrecourse  Financing  — 

(1)  In  general —If,  as  of  the  close  of  the  taxable  year,  there 
is  a  net  increase  with  respect  to  the  taxpayer  in  the  amount  of 
nonqualified  nonrecourse  financing  (within  the  meaning  of  sec- 
tion 46(c)(8))  with  respect  to  any  property  to  which  section 
46(c)(8)  applied,  then  the  tax  under  this  chapter  for  such  tax- 
able year  shall  be  increased  by  an  amount  equal  to  the  aggre- 
gate decrease  in  credits  allowed  under  section  38  for  all  prior 
taxable  years  which  would  have  resulted  from  reducing  the 
qualified  investment  taken  into  account  with  respect  to  such 
property  by  the  amount  of  such  net  increase. 

(2)  Transfers  of  debt  more  than  i  year  after  initial 
borrowing  not  treated  as  increasing  nonqualified  nonre- 
COURSE financing. — For  purposes  of  paragraph  (1),  the  amount 
of  nonqualified  nonrecourse  financing  (within  the  meaning  of 
section  46(c)(8)(D))  with  respect  to  the  taxpayer  shall  not  be 
treated  as  increased  by  reason  of  a  transfer  of  (or  agreement  to 
transfer)  any  evidence  of  an  indebtedness  if  such  transfer  occurs 
(or  such  agreement  is  entered  into)  more  than  1  year  after  the 
date  such  indebtedness  was  incurred. 

(3)  Special  rules  for  certain  energy  property. — 

(A)  In  general.— In  the  case  of  the  second  taxable  year 
following  the  taxable  year  in  which  any  qualified  energy 
property  (within  the  meaning  of  section  46(c)(8)(F))  is 
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placed  in  service  by  the  taxpayer  and  any  succeeding  tax- 
able year,  the  taxpayer,  for  purposes  of  paragraph  (1), 
shall  be  treated  as  [ceasing  to  be  at  risk]  increasing  the 
amount  of  nonqualified  nonrecourse  financing  (within  the 
meaning  of  section  46(c)(8))  with  respect  to  such  property 
for  such  taxable  year  in  an  amount  equal  to  the  credit  re- 
capture amount  (if  any). 

(B)  Credit  recapture  amount— For  purposes  of  this 
paragraph,  the  term  "credit  recapture  amount"  means  an 
amount  equal  to  the  excess  (if  any)  of— 

(i)  the  total  amount  of  principal  to  be  paid  as  of  the 
close  of  any  taxable  year  under  a  nonrecourse  level 
payment  loan  (as  defined  in  section  46(c)(8)(F)(iv) 
[other  than  a  loan  described  in  section  46(c)(8)(B)(ii)J) 
with  respect  to  such  property,  over 

(ii)  the  sum  of— 

(I)  the  amount  of  principal  actually  paid  as  of 
the  close  of  such  taxable  year,  plus 

(II)  the  sum  of  the  credit  recapture  amounts 
with  respect  to  such  property  for  all  preceding 
taxable  years. 

(C)  Special  rules  for  determining  principal  to  be 
paid. — For  purposes  of  subparagraph  (b)(i),  in  determining 
the  amount  of  the  principal  to  be  paid  under  a  level  pay- 
ment loan,  such  determination  shall  be  made  as  if  such 
loan  was  to  be  fully  repaid  by  the  end  of  a  period  equal  to 
the  earlier  of— 

(i)  the  present  class  life  (as  defined  in  section 
168(g)(2))  of  the  property  or,  if  the  property  has  no 

resent  class  life,  a  similar  period  determined  by  the 
ecretary,  or 

(ii)  the  period  at  the  end  of  which  will  repayment  is 
to  occur  under  the  terms  of  the  loan. 

(D)  Special  rule  for  certain  cumulative  deficien- 
cies.— If  the  excess  of— 

(i)  the  amount  of  the  total  scheduled  principal  pay- 
ments under  a  loan  described  in  subparagraph  (B)(i)  as 
of  the  close  of  the  taxable  year,  over 

(ii)  the  total  principal  actually  paid  under  such  loan 
as  of  the  close  of  such  taxable  year, 

is  equal  to  or  greater  than  the  amount  of  such  total  sched- 
uled payments  for  the  5-taxable  year  period  ending  with 
such  taxable  year,  then,  notwithstanding  subparagraph 
(B),  the  credit  recapture  amount  for  such  taxable  year 
shall  be  equal  to  the  principal  remaining  to  be  paid  as  of 
the  close  of  such  taxable  year  over  the  sum  of  the  credit 
recapture  amounts  with  respect  to  such  property  for  all 
preceding  taxable  years. 

(E)  Special  rule  for  certain  dispositions.— 

(i)  In  general. — If  any  property  which  is  held  by 
the  taxpayer  and  to  which  this  paragraph  applies  is 
disposed  of  by  the  taxpayer,  then  for  purposes  of  para- 
graph (1)  and  notwithstanding  subparagraph  (B),  the 
credit  recapture  amount  for  the  taxpayer  shall  be  an 
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amount  equal  to  the  unpaid  principal  on  the  loan  de- 
scribed in  subparagraph  (B)(i)  as  of  the  date  of  disposi- 
tion; 

(ii)  Assumptions,  etc. — Any  amount  of  the  loan  de- 
scribed in  subparagraph  (B)(i)  which  is  assumed  or 
taken  subject  to  by  any  person  shall  be  treated  for 
purposes  of  clause  (i)  as  not  reducing  unpaid  principal 
with  respect  to  such  loan. 

(F)  Application  with  subsection  (a). — The  amount  of 
any  increase  in  tax  under  subsection  (a)  with  respect  to 
any  property  to  which  this  paragraph  applies  shall  be  de- 
termined by  reducing  the  qualified  investment  with  re- 
spect to  such  property  by  the  aggregate  credit  recapture 
amounts  for  all  taxable  years  under  this  paragraph. 

(G)  Additional  interest.— In  the  case  of  any  increase  in 
tax  under  paragraph  (1)  by  reason  of  the  application  of 
this  paragraph,  there  shall  be  added  to  such  tax  interest 
on  such  tax  (determined  under  section  6621)  as  if  the  in- 
crease in  tax  under  paragraph  (1)  was  for  the  taxable  year 
in  which  the  property  was  placed  in  service. 

SEC.  48.  DEFINITIONS;  SPECIAL  RULES. 

(a)  Section  38  Property. — 
(1)  In  general.—  *  *  * 
******* 

(4)  Property  used  by  certain  tax-exempt  organizations.— 
Property  used  by  an  organization  (other  than  a  cooperative  de- 
scribed in  section  521)  which  is  exempt  from  the  tax  imposed 
by  this  chapter  shall  be  treated  as  section  38  property  only  if 
such  property  is  used  predominantly  in  an  unrelated  trade  or 
business  the  income  of  which  is  subject  to  tax  under  section 
511.  If  the  property  is  debt-financed  property  (as  defined  in  sec- 
tion 514(c)),  the  basis  or  cost  of  such  property  for  purposes  of 
computing  qualified  investment  under  section  46(c)  shall  in- 
clude only  that  percentage  of  the  basis  or  cost  which  is  the 
same  percentage  as  is  used  under  section  514(b),  for  the  year 
the  property  is  placed  in  service,  in  computing  the  amount  of 
gross  income  to  be  taken  into  account  during  such  taxable  year 
with  respect  to  such  property.  If  any  qualified  rehabilitated 
building  is  used  by  the  tax-exempt  organization  pursuant  to  a 
lease,  this  paragraph  shall  not  apply  to  that  portion  of  the 
basis  of  such  building  which  is  attributable  to  qualified  reha- 
bilitation expenditures.  Rules  similar  to  the  rules  of  section 
168(j)(3)(C)  (relating  to  short-term  leases)  shall  apply  for  pur- 
poses of  this  paragraph. 

(5)  Property  used  by  [governmental  units]  governmental 
units  and  certain  foreign  persons.— [Property  used  by  the 
United  States,  any  State  or  political  subdivision  thereof,  any 
international  organization,  or  any  agency  or  instrumentality  of 
any  of  the  foregoing  shall  not  be  treated  as  section  38  proper- 
ty.] Property  used — 

(A)  by  the  United  States,  any  State  or  political  subdivi- 
sion thereof,  any  possession  of  the  United  States,  or  any 
agency  or  instrumentality  of  any  of  the  foregoing,  or 
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(B)  by  any  foreign  person  or  entity  (as  defined  in  section 
168(j)(Jf)(C)),  but  only  with  respect  to  property  to  which  sec- 
tion 168(j)(4)(A)(iii)  applies  (determined  after  the  applica- 
tion of  section  168Q)W(B))y 
shall  not  be  treated  as  section  38  property. 

******* 

For  purposes  of  the  preceding  sentence,  the  International  Telecom- 
munications Satellite  Consortium,  the  International  Maritime  Sat- 
ellite Organization,  and  any  successor  organization  of  such  Consor- 
tium or  Organization  shall  not  be  treated  as  an  international  orga- 
nization. If  any  qualified  rehabilitated  building  is  used  by  the  gov- 
ernmental unit  pursuant  to  a  lease,  this  paragraph  shall  not  apply 
to  that  portion  of  the  basis  of  such  building  which  is  attributable  to 
qualified  rehabilitation  expenditures.  Rules  similar  to  the  rules  of 
section  168(j)(3)(C)  (relating  to  short-term  leases)  shall  apply  for  pur- 
poses of  this  paragraph.  This  paragraph  shall  not  apply  to  any 
qualified  solid  waste  disposal  facility  (within  the  meaning  of  sec- 
tion 168(j)(6)(Q).  For  provisions  providing  special  rules  for  applica- 
tion of  this  paragraph  and  paragraph  (4),  see  section  168(j). 
(c)  Used  Section  38  Property. — 

(1)  In  general. — For  purposes  of  this  subpart,  the  term 
"used  section  38  property"  means  section  38  property  acquired 
by  purchase  after  December  31,  1961,  which  is  not  new  section 
38  property.  Property  shall  not  be  treated  as  "used  section  38 
property"  if,  after  its  acquisition  by  the  taxpayer,  it  is  used  by 
a  person  who  used  such  property  before  such  acquisition  (or  by 
a  person  who  bears  a  relationship  described  in  section 
179(d)(2)(A)  or  (B)  to  a  person  who  used  such  property  before 
such  acquisition). 

(2)  Dollar  limitation. — 

(A)  In  general. — The  cost  of  used  section  38  property 
taken  into  account  under  section  46(c)(1)(B)  for  any  taxable 
year  shall  not  exceed  $150,000  ($125,000  for  taxable  years 
beginning  in  1981,  1982,  1983,  or  1984).  If  such  cost  exceeds 
$150,000  (or  $125,000  as  the  case  may  be),  the  taxpayers 
shall  select  (at  such  time  and  in  such  manner  as  the  Secre- 
tary shall  by  regulations  prescribe)  the  items  to  be  taken 
into  account,  but  only  to  the  extent  of  an  aggregate  cost  of 
$150,000  (or  $125,000).  Such  a  selection,  once  made,  may  be 
changed  only  in  the  manner,  and  to  the  extent,  provided 
by  such  regulations. 

(B)  Married  individuals. — In  the  case  of  a  husband  or 
wife  who  files  a  separate  return,  the  limitation  under  sub- 
paragraph (A)  shall  be  $75,000  ($62,500  for  taxable  years 
beginning  in  1981,  1982,  1983,  or  1984).  This  subparagraph 
shall  not  apply  if  the  spouse  of  the  taxpayer  has  not  used 
section  38  property  which  may  be  taken  into  account  as 
qualified  investment  for  the  taxable  year  of  such  spouse 
which  ends  within  or  with  the  taxpayer's  taxable  year. 

(C)  Controlled  groups.— In  the  case  of  a  controlled 
group,  the  amount  specified  under  subparagraph  (A)  shall 
be  reduced  for  each  component  member  of  the  group  by 
apportioning  such  amount  among  the  component  members 
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of  such  group  in  accordance  with  their  respective  amounts 
of  used  section  38  property  which  may  be  taken  into  ac- 
count. 

(D)  Partnerships  and  s  corporations— In  the  case  of  a 
partnership,  the  limitation  contained  in  subparagraph  (A) 
shall  apply  with  respect  to  the  partnership  and  with  re- 
spect to  each  partner.  A  similar  rule  shall  apply  in  the 
case  of  an  S  corporation  and  its  shareholders. 
(3)  Definitions. — For  purposes  of  this  subsection — 

(A)  Purchase. — The  term  1  'purchase"  has  the  meaning 
assigned  to  such  term  by  section  179(d)(2). 

(B)  Cost. — The  cost  of  used  section  38  property  does  not 
include  so  much  of  the  basis  of  such  property  as  is  deter- 
mined by  reference  to  the  adjusted  basis  of  other  property 
held  at  any  time  by  the  person  acquiring  such  property.  If 
property  is  disposed  of  (other  than  by  reason  of  its  destruc- 
tion or  damage  by  fire,  storm,  shipwreck,  or  other  casual- 
ty, or  its  theft)  and  used  section  38  property  similar  or  re- 
lated in  service  or  use  is  acquired  as  a  replacement  there- 
for in  a  transaction  to  which  the  preceding  sentence  does 
not  apply,  the  cost  of  the  used  section  38  property  acquired 
shall  be  its  basis  reduced  by  the  adjusted  basis  of  the  prop- 
erty replaced.  The  cost  of  used  section  38  property  shall 
not  be  reduced  with  respect  to  the  adjusted  basis  of  any 
property  disposed  of  if,  by  reason  of  section  47,  such  dispo- 
sition involved  an  increase  of  tax  or  a  reduction  of  the 
unused  credit  carrybacks  or  carryovers  described  in  section 
[46(b)]  39. 

(C)  Controlled  group. — The  term  "controlled  group" 
has  the  meaning  assigned  to  such  term  by  section  1563(a), 
except  that  the  phrase  "more  that  50  percent"  shall  be 
substituted  for  the  phrase  "at  least  80  percent"  each  place 
it  appears  in  section  1563(a)(1). 

(d)  Certain  Leased  Property.— 

(1)  General  rule.— A  person  (other  than  a  person  referred 
to  in  section  46(e)(1))  who  is  a  lessor  of  property  may  (at  such 
time,  in  such  manner,  and  subject  to  such  conditions  as  are 
provided  by  regulations  prescribed  by  the  Secretary)  elect  with 
respect  to  any  new  section  38  property  (other  than  property  de- 
scribed in  paragraph  (4))  to  treat  the  lessee  as  having  acquired 
such  property  for  an  amount  equal  to — 

(A)  except  as  provided  in  subparagraph  (B),  the  fair 
market  value  of  such  property,  or 

(B)  if  the  property  is  leased  by  a  corporation  which  is  a 
component  member  of  a  controlled  group  (within  the 
meaning  of  section  [46(a)(6)]  38(c)(3)(B))  to  another  corpo- 
ration which  is  a  component  member  of  the  same  con- 
trolled group,  the  basis  of  such  property  to  the  lessor. 

(2)  Special  rule  for  certain  short  term  leases. — 

(A)  In  general. — A  person  (other  than  a  person  referred 
to  in  section  46(e)(1))  who  is  a  lessor  of  property  described 
in  paragraph  (4)  may  (at  such  time,  in  such  manner,  and 
subject  to  such  conditions  as  are  provided  by  regulations 
prescribed  by  the  Secretary)  elect  with  respect  to  such 
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property  to  treat  the  lessee  as  having  acquired  a  portion  of 
such  property  for  the  amount  determined  under  subpara- 
graph (B). 

(B)  Determination  of  lessee's  investment.— The 
amount  for  which  a  lessee  of  property  described  in  para- 
graph (4)  shall  be  treated  as  having  acquired  a  portion  of 
such  property  is  an  amount  equal  to  a  fraction,  the  numer- 
ator of  which  is  the  term  of  the  lease  and  the  denominator 
of  which  is  the  class  life  of  the  property  leased  (determined 
under  section  167(m)),  of  the  amount  for  which  the  lessee 
would  be  treated  as  having  acquired  the  property  under 
paragraph  (1). 

(C)  Determination  of  lessor's  qualified  investment.— 
The  qualified  investment  of  a  lessor  of  property  described 
in  paragraph  (4)  in  any  such  property  with  respect  to 
which  he  has  made  an  election  under  this  paragraph  is  an 
amount  equal  to  his  qualified  investment  in  such  property 
(as  determined  under  section  46(c))  multiplied  by  a  fraction 
equal  to  the  excess  of  one  over  the  fraction  used  under 
subparagraph  (B)  to  determine  the  lessee's  investment  in 
such  property. 

(3)  Limitations. — The  elections  provided  by  paragraphs  (1) 
and  (2)  may  be  made  with  respect  to  property  which  would  be 
new  section  38  property  if  acquired  by  the  lessee.  For  purposes 
of  the  preceding  sentence  and  section  46(c),  the  useful  life  of 
property  in  the  hands  of  the  lessee  is  the  useful  life  of  such 
property  in  the  hands  of  the  lessor.  If  a  lessor  makes  the  elec- 
tion provided  by  paragraph  (1)  with  respect  to  any  property, 
the  lessee  shall  be  treated  for  all  purposes  of  this  subpart  as 
having  acquired  such  property.  If  a  lessor  makes  the  election 
provided  by  paragraph  (2)  with  respect  to  any  property,  the  les- 
seee  shall  be  treated  for  all  purposes  of  this  subpart  as  having 
acquired  a  fractional  portion  of  such  property  equal  to  the  frac- 
tion determined  under  paragraph  (2)(B)  with  respect  to  such 
property. 

(4)  Property  to  which  paragraph  (2)  applies. — Paragraph 
(2)  shall  apply  only  to  property  which — 

(A)  is  new  section  38  property, 

(B)  has  a  class  life  (determined  under  section  167(m))  in 
excess  of  14  years, 

(C)  is  leased  for  a  period  which  is  less  than  80  percent  of 
its  class  life,  and 

(D)  is  not  leased  subject  to  a  net  lease  (within  the  mean- 
ing of  section  57(c)(1)(B)). 

(5)  Coordination  with  basis  adjustment. — In  the  case  of 
any  property  with  respect  to  which  an  election  is  made  under 
this  subsection — 

(A)  subsection  (q)  (other  than  paragraph  (4))  shall  not 
apply  with  respect  to  such  property, 

(B)  the  lessee  of  such  property  shall  include  ratably  in 
gross  income  over  the  shortest  recovery  period  which  could 
be  applicable  under  section  168  with  respect  to  such  prop- 
erty an  amount  equal  to  50  percent  of  the  amount  of  the 
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credit  allowable  under  section  38  to  the  lessee  with  respect 
to  such  property,  and 

(C)  in  the  case  of  a  disposition  of  such  property  to  which 
section  47  applies,  this  paragraph  shall  be  applied  in  ac- 
cordance with  regulations  prescribed  by  the  Secretary. 
(6)  Coordination  with  at-risk  rules.— 

(A)  Requirement  that  lessor  be  at  risk— In  the  case 
of  any  property  which,  in  the  hands  of  the  lessor,  is  proper- 
ty to  which  section  46(c)(8)  applies,  the  amount  of  the  credit 
allowable  to  the  lessee  under  section  38  with  respect  to  such 
property  by  reason  of  an  election  under  this  subsection 
shall  at  no  time  exceed  the  credit  which  would  have  been 
allowable  to  the  lessor  with  respect  to  such  property  if— 

(i)  the  lessors  basis  in  such  property  were  equal  to 
the  lessee  acquisition  amount,  and 

(ii)  no  election  had  been  made  under  this  subsection. 

(B)  Lessee  subject  to  at-risk  limitations. — 

(i)  In  general. — In  the  case  of  any  lease  where — 

(I)  the  lessee  is  a  taxpayer  described  in  section 
465(a)(1), 

(II)  the  property  is  used  by  the  lessee  in  connec- 
tion with  an  activity  with  respect  to  which  any 
loss  is  subject  to  limitation  under  section  465,  and 

(III)  the  at-risk  percentage  is  less  than  30  percent 
(18  percent  in  the  case  of  3-year  property), 

any  credit  allowable  under  section  38  to  the  lessee  by 
reason  of  an  election  under  this  subsection  (hereinafter 
in  this  paragraph  referred  to  as  the  "total  credit') 
shall  be  allowable  only  as  provided  in  subparagraph 
(C). 

(ii)  At-risk  percentage. — For  purposes  of  this  para- 
graph, the  term  "at-risk  percentage"  means  the  percent- 
age obtained  by  dividing — 

(I)  the  present  value  (as  of  the  time  the  lease  is 
entered  into)  of  the  aggregate  lease  at-risk  pay- 
ments, by 

(II)  the  lessee  acquisition  amount. 

For  purposes  of  subclause  (I),  the  present  value  shall  be 
determined  by  using  a  discount  rate  equal  to  the  rate 
in  effect  under  section  6621  as  of  the  time  the  lease  is 
entered  into. 

(Hi)  Lessee  acquisition  amount.— For  purposes  of 
this  paragraph,  the  term  "lessee  acquisition  amount" 
means  the  amount  for  which  the  lessee  is  treated  as 
having  acquired  the  property  by  reason  of  an  election 
under  this  subsection. 

(iv)  Lease  at-risk  payment. — For  purposes  of  this 
paragraph,  the  term  "lease  at-risk  payment"  means  any 
rental  payment — 

(I)  which  the  lessee  is  required  to  make  under 
the  lease  in  all  events,  and 

(II)  with  respect  to  which  the  lessee  is  not  pro- 
tected against  loss  through  nonrecourse  financing, 
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guarantees,  stop-loss  agreements,  or  other  similar 
arrangements. 

(C)  Year  for  which  credit  allowable.— 

(i)  In  general. — Except  as  provided  in  clause  (ii),  in 
any  case  to  which  subparagraph  (B)(i)  applies,  the  por- 
tion of  the  total  credit  allowable  for  any  taxable  year 
shall  be  an  amount  which  bears  the  same  ratio  to  such 
total  credit  as — 

(I)  the  aggregate  rental  payments  made  by  the 
lessee  under  the  lease  during  such  taxable  year, 
bears  to 

(II)  the  lessee  acquisition  amount. 

(ii)  Remaining  amount  allowable  for  year  in 

WHICH  AGGREGATE  RENTAL  PAYMENTS  EXCEED  30  PER- 
CENT of  acquisition  amount. — The  total  credit  (to  the 
extent  not  allowable  for  a  preceding  taxable  year)  shall 
be  allowable  for  the  first  taxable  year  as  of  the  close  of 
which  the  aggregate  rental  payments  made  by  the 
lessee  under  the  lease  equal  or  exceed  SO  percent  (18 
percent  in  the  case  of  3 -year  property)  of  the  lessee  ac- 
quisition amount. 

(D)  Special  rules  for  subparagraphs  (b)  and  (c).— 

(i)  Subparagraphs  (b)  and  (c)  apply  in  lieu  of 
other  at-risk  rules. — In  the  case  of  any  election 
under  this  subsection,  paragraphs  (8)  and  (9)  of  section 
46(c)  and  subsection  (d)  of  section  47  shall  only  apply 
with  respect  to  the  lessor. 

(ii)  Application  to  partnerships  and  s  corpora- 
tions.— For  purposes  of  subparagraphs  (B)  and  (C), 
rules  similar  to  the  rules  of  subparagraph  (E)  (other 
than  clause  (ii)  thereof)  of  section  46(c)(8)  shall  apply. 

(Hi)  Subsequent  reductions  in  at-risk  amount. — 
Under  regulations  prescribed  by  the  Secretary,  the  prin- 
ciples of  subsection  (d)  of  section  47  shall  apply  for  pur- 
poses of  subparagraphs  (B)  and  (C). 

(E)  Regulations. — The  Secretary  shall  prescribe  such 
regulations  as  may  be  necessary  to  carry  out  the  purposes  of 
this  paragraph,  including  regulations — 

(i)  providing  for  such  adjustments  as  may  be  appro- 
priate where  expenses  connected  with  the  lease  are 
borne  by  the  lessor,  and 

(ii)  providing  the  extent  to  which  contingencies  in  the 
lease  will  be  disregarded. 

******* 

(f)  Estates  and  Trusts— In  the  case  of  an  estate  or  trust— 

(1)  the  qualified  investment  for  any  taxable  year  shall  be  ap- 
portioned between  the  estate  or  trust  and  the  beneficiaries  on 
the  basis  of  the  income  of  the  estate  or  trust  allocable  to  each, 
and 

(2)  any  beneficary  to  whom  any  investment  has  been  appor- 
tioned under  paragraph  (1)  shall  be  treated  (for  purposes  of 
this  subpart)  as  the  taxpayer  with  respect  to  such  investment, 
and  such  investment  shall  not  (by  reason  of  such  apportion- 
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ment)  lose  its  character  as  an  investment  in  new  section  38 
property  or  used  section  38  property,  as  the  case  may  be, 
[and]. 

[(3)  the  $25,000  amount  specified  under  subparagraphs  (A) 
and  (B)  of  section  46(a)(3)  applicable  to  such  estate  or  trust 
shall  be  reduced  to  an  amount  which  bears  the  same  ratio  to 
$25,000  as  the  amount  of  the  qualified  investment  allocated  to 
the  estate  or  trust  under  paragraph  (1)  bears  to  the  entire 
amount  of  the  qualified  investment.] 
(g)  Special  Rules  for  Qualified  Rehabilitated  Buildings.— For 
purposes  of  this  subpart — 

(1)  Qualified  rehabilitation  building  defined. — *  *  * 

(2)  Qualified  rehabilitation  expenditure  defined.— 

(A)  In  general. — The  term  "qualified  rehabilitation  ex- 
penditure" means  any  amount  properly  chargeable  to  capi- 
tal account  which  is  incurred  after  December  31,  1981. — 

(i)  for  property  (or  additions  or  improvements  to 
property)  which  have  a  recovery  period  (within  the 
meaning  of  section  168)  of  15  years,  and 

(ii)  in  connection  with  the  rehabilitation  of  a  quali- 
fied rehabilitated  building. 

(B)  Certain  expenditures  not  included.— The  term 
"qualified  rehabilitation  expenditure"  does  not  include — 

(i)  Accelerated  methods  of  depreciation  may  not 
be  used. — Any  expenditures  with  respect  to  which  an 
election  has  not  been  made  under  section  168(b)(3)  (to 
use  the  straight-line  method  of  depreciation).  The  pre- 
ceding sentence  shall  not  apply  to  any  expendure  to  the 
extent  subsection  (f)(12)  or  (j)  of  section  168  applies  to 
such  expenditure. 

******* 

(VI)  Tax-exempt  financing  of  property  used  by 
tax-exempt  entities. — Any  expenditure  in  connection 
with  the  rehabilitaiton  of  the  portion  of  a  building 
which  is  tax-exempt  use  property  if  any  portion  of— 

(I)  the  cost  of  acquiring  such  building  or  any  in- 
terest therein,  or 

(II)  the  expenditures  in  connection  with  such  re- 
habilitation, 

is  financed  (directly  or  indirectly)  by  an  obligation  the 
interest  on  which  is  exempt  from  taxation  under  sec- 
tion 103.  For  purposes  of  the  preceding  sentence,  the 
term  "tax-exempt  use  property"  has  the  meaning  given 
to  such  term  by  section  168QX3),  except  that  "1  year" 
shall  be  substituted  for  "3  years"  in  section 
168(j)(3)(C)(iii).  This  clause  shall  not  apply  for  purposes 
of  determining  under  paragraph  (1)(C)  whether  a  build- 
ing has  been  substantially  rehabilitated. 

******* 

(1)  Energy  Property.— For  purposes  of  this  subpart— 

(1)  Treatment  as  section  38  property.— For  any  period  for 
which   the   energy   percentage   determined   under  section 
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[46(a)(2)(C)]  46(b)(2)  for  any  energy  property  is  greater  than 
zero — 

(A)  such  energy  property  shall  be  treated  as  meeting  the 
requirements  of  paragraph  (1)  of  subsection  (a),  and 

(B)  paragraph  (3)  of  subsection  (a)  shall  not  apply  to  such 
property. 

******* 

(16)  Qualified  intercity  buses.— 

(A)  In  general. — Paragraph  (2)(A)(ix)  shall  apply  only 
with  respect  to  the  qualified  investment  in  qualified  inter- 
city buses  of  a  taxpayer — 

(i)  which  is  a  common  carrier  regulated  by  the  Inter- 
state Commerce  Commission  or  an  appropriate  State 
agency  (as  determined  by  the  Secretary),  and 

(ii)  which  is  engaged  in  the  trade  or  business  of  fur- 
nishing intercity  passenger  transportation  or  intercity 
charter  service  by  bus. 

(B)  Qualified  intercity  bus. — The  term  ' 'qualified  inter- 
city bus"  means  an  automobile  bus — 

[(i)  the  chassis  and  body  of  which  is  exempt  under 
section  4063(a)(6)  from  the  tax  imposed  by  section 
4061(a),] 

(i)  the  chassis  of  which  is  an  automobile  bus  chassis 
and  the  body  of  which  is  an  automobile  bus  body, 

******* 

(m)  Application  of  Certain  Transitional  Rules. — Where  the 
application  of  any  provision  of  subsection  (1)  of  this  section  or  sub- 
section [(a)(2)]  (b)  or  (c)(3)  of  section  46  is  expressed  in  terms  of  a 
period,  such  provision  shall  apply  only  to — 

(1)  property  to  which  section  46(d)  does  not  apply,  the  con- 
struction, reconstruction,  or  erection  of  which  is  completed  by 
the  taxpayer  on  or  aftrer  the  first  day  of  such  period,  but  only 
to  the  extent  of  the  basis  thereof  attributable  to  the  construc- 
tion, reconstruction,  or  erection  during  such  period. 

(2)  property  to  which  section  46(d)  does  not  apply,  acquired 
by  the  taxpayer  during  such  period  and  placed  in  service  by 
the  taxpayer  during  such  period,  and 

(3)  property  to  which  section  46(d)  applies,  but  only  to  the 
extent  of  the  qualified  investment  (as  determined  under  sub- 
sections (c)  and  (d)  of  section  46)  with  respect  to  qualified  prog- 
ress expenditures  made  during  such  period. 

[(n)  Requirements  for  Allowance  of  Employee  Plan  Per- 
centage.— 

[(1)  In  general. — 

[(A)  Basic  employee  plan  percentage.— The  basic  em- 
ployee plan  percentage  shall  not  apply  to  any  taxpayer  for 
any  taxable  year  unless  the  taxpayer  on  his  return  for 
such  taxable  year  agrees,  as  a  condition  for  the  allowance 
of  such  percentage — 
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[(i)  to  make  transfers  of  employer  securities  to  a 
tax  credit  employee  stock  ownership  plan  maintained 
by  the  taxpayer  having  an  aggregate  value  which  does 
not  exceed  1  percent  of  the  amount  of  the  qualified  in- 
vestment (as  determined  under  subsections  (c)  and  (d) 
of  section  46)  for  the  taxable  year,  and 

[(ii)  to  make  such  transfers  at  the  times  prescribed 
in  subparagraph  (C). 
[(B)  Matching  employee  plan  percentage.— The 
matching  employee  plan  percentage  shall  not  apply  to  any 
taxpayer  for  any  taxable  year  unless  the  basic  employee 
plan  percentage  applies  to  such  taxpayer  for  such  taxable 
year,  and  the  taxpayer  on  his  return  for  such  taxable  year 
agrees,  as  a  condition  for  the  allowance  of  the  matching 
employee  plan  percentage — 

[(i)  to  make  transfers  of  employer  securities  to  a 
tax  credit  employee  stock  ownership  plan  maintained 
by  the  employer  having  an  aggregate  value  equal  to 
the  lesser  of— 

[(I)  the  sum  of  the  qualified  matching  employee 
contributions  made  to  such  plan  for  the  taxable 
year,  or 

[(II)  one-half  of  1  percent  of  the  amount  of  the 
qualified  investment  (as  determined  under  subsec- 
tions (c)  and  (d)  of  section  46)  for  the  taxable  year, 
and 

[(ii)  to  make  such  transfers  at  the  times  prescribed 
in  subparagraph  (C). 
[(C)  Times  for  making  transfers.— The  aggregate  of 
the  transfers  required  under  subparagraphs  (A)  and  (B) 
shall  be  made — 

[(i)  to  the  extent  allocable  to  that  portion  of  the  em- 
ployee plan  credit  allowed  for  the  taxable  year  or  al- 
lowed as  a  carryback  to  a  preceding  taxable  year,  not 
later  than  30  days  after  the  due  date  (including  exten- 
sions) for  filing  the  return  for  the  taxable  year,  or 

[(ii)  to  the  extent  allocable  to  that  portion  of  the 
employee  plan  credit  which  is  allowed  as  a  carryover 
in  a  succeeding  taxable  year,  not  later  than  30  days 
after  the  due  date  (including  extensions)  for  filing  the 
return  for  such  succeeding  taxable  year. 
The  Secretary  may  by  regulations  provide  that  transfers  may 
be  made  later  than  the  times  prescribed  in  the  preceding  sen- 
tence where  the  amount  of  any  credit  or  carryover  or  carry- 
back for  any  taxable  year  exceeds  the  amount  shown  on  the 
return  for  the  taxable  year  including  where  such  excess  is  at- 
tributable to  qualified  matching  employee  contributions  made 
after  the  close  of  the  taxable  year. 
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[(D)  Ordering  rules. — For  purposes  of  subparagraph 
(C),  the  portion  of  the  employee  plan  credit  allowed  for  the 
current  year  or  as  a  carryover  or  carryback  shall  be  deter- 
mined— 

[(i)  first  by  treating  the  credit  or  carryover  or  car- 
ryback as  attributable  to  the  regular  percentage, 

[(ii)  second  by  treating  the  portion  (not  allocated 
under  clause  (i))  of  such  credit  or  carryover  or  carry- 
back as  attributable  to  the  basic  employee  plan  per- 
centage, and 

[(iii)  finally  by  treating  the  portion  (not  allocated 
under  clause  (i)  or  (ii))  as  attributable  to  the  matching 
employee  plan  percentage. 
[(2)   Qualified   matching   employee   contribution  de- 
fined.— 

[(A)  In  general. — For  purposes  of  this  subsection,  the 
term  "qualified  matching  employee  contribution' '  means, 
with  respect  to  any  taxable  year,  any  contribution  made 
by  an  employee  to  an  a  tax  credit  employee  stock  owner- 
ship plan  maintained  by  the  taxpayer  if — 

[(i)  each  employee  who  is  entitled  to  an  allocation 
of  employer  securities  transferred  to  the  tax  credit  em- 
ployee stock  ownership  plan  under  paragraph  (1)(A)  is 
entitled  to  make  such  a  contribution, 

[(ii)  the  contribution  is  designated  by  the  employee 
as  a  contribution  intended  to  be  taken  into  account 
under  this  subparagraph  for  the  taxable  year, 
[(iii)  the  contribution  is  paid  in  cash  to  the  employer 
or  plan  administrator  not  later  than  24  months  after 
the  close  of  the  taxable  year,  and  is  invested  forthwith 
in  employer  securities,  and 

[(iv)  the  tax  credit  employee  stock  ownership  plan 
meets  the  requirements  of  subparagraph  (B). 
[(B)  Plan  requirements. — For  purposes  of  subpara- 
graph (A),  a  tax  credit  employee  stock  ownership  plan 
meets  the  requirements  of  this  subparagraph  if— 

[(i)  participation  in  the  tax  credit  employee  stock 
ownership  plan  is  not  required  as  a  condition  of  em- 
ployment and  the  tax  credit  employee  stock  ownership 
plan  does  not  require  matching  employee  contribu- 
tions as  a  condition  of  participation  in  the  tax  credit 
employee  stock  ownership  plan,  and 

[(ii)  the  tax  credit  employee  stock  ownership  plan 
provides  for  allocation  of  all  employer  securities  trans- 
ferred to  it  or  purchased  by  it  (because  of  the  require- 
ments of  paragraph  (1)(B))  to  the  account  of  each  par- 
ticipant in  an  amount  equal  to  such  participant's 
matching  employee  contributions  for  the  year. 
[(3)  Certain  contributions  of  cash  treated  as  contribu- 
tions of  employer  securities. — For  purposes  of  this  subsec- 
tion, a  transfer  of  cash  shall  be  treated  as  a  transfer  of  employ- 
er securities  if  the  cash  is,  under  the  tax  credit  employee  stock 
ownership  plan,  used  within  30  days  to  purchase  employer  se- 
curities. 
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[(4)  Adjustments  if  employee  plan  credit  recaptured. — If 
any  portion  of  the  employee  plan  credit  is  recaptured  under 
section  47  or  the  employee  plan  credit  is  reduced  by  a  final  de- 
termination— 

[(A)  the  employer  may  reduce  the  amount  required  to 
be  transferred  to  the  tax  credit  employee  stock  ownership 
plan  under  paragraph  (1)  for  the  current  taxable  year  or 
any  succeeding  taxable  year  by  an  amount  equal  to  such 
portion  (or  reduction),  or 

[(B)  notwithstanding  the  provisions  of  paragraph  (5)  and 
to  the  extent  not  taken  into  account  under  subparagraph 
(A),  the  employer  may  deduct  an  amount  equal  to  such 
portion  (or  reduction),  subject  to  the  limitations  of  section 
404. 

[(5)  Disallowance  of  deduction. — No  deduction  shall  be  al- 
lowed under  section  162,  212,  or  404  for  amounts  required  to  be 
transferred  to  a  tax  credit  employee  stock  ownership  plan 
under  this  subsection. 

[(6)  Definitions. — For  purposes  of  this  subsection — 

[(A)  Employer  securities. — The  term  "employer  securi- 
ties" has  the  meaning  given  to  such  term  by  section 
409AU). 

(B)  Value. — The  term  "value"  means — 

[(i)  in  the  case  of  securities  listed  on  a  national  ex- 
change, the  average  of  closing  prices  of  such  securities 
for  the  20  consecutive  trading  days  immediately  pre- 
ceding the  date  on  which  the  securities  are  contribut- 
ed to  the  plan,  or 

[(ii)  in  the  case  of  securities  not  listed  on  a  national 
exchange,  the  fair  market  value  as  determined  in  good 
faith  and  in  accordance  with  regulations  prescribed  by 
the  Secretary.] 
(o)  Certain  Credits  Defined— For  purposes  of  this  title — 

(1)  Regular  investment  credit. — The  term  "regular  invest- 
ment credit"  means  that  portion  of  the  credit  allowable  by  sec- 
tion 38  which  is  attributable  to  the  regular  percentage. 

(2)  Energy  investment  credit.— The  term  "energy  invest- 
ment credit"  means  that  portion  of  the  credit  allowable  by  sec- 
tion 38  which  is  attributable  to  the  regular  percentage. 

[(3)  Employee  plan  credit. — The  term  "employee  plan 
credit"  means  the  sum  of — 

[(A)  the  basic  employee  plan  credit,  and 
[(B)  the  matching  employee  plan  credit. 
[(4)  Basic  employee  plan  credit.— The  term  "basic  employ- 
ee plan  credit"  means  that  portion  of  the  credit  allowable  by 
section  38  which  is  attributable  to  the  basic  employee  plan  per- 
centage. 

[(5)  Matching  employee  plan  credit.— The  term  "matching 
employee  plan  credit"  means  that  portion  of  the  credit  allow- 
able by  section  38  which  is  attributable  to  the  matching  em- 
ployee plan  percentage. 

[(6)  Basic  employee  plan  percentage.— The  term  "basic 
employee  plan  percentage"  means  the  1-percent  employee  plan 
percentage  set  forth  in  section  46(a)(2)(E)(i). 
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[(7)  Matching  employee  plan  percentage.— The  term 
"matching  employee  plan  percentage"  means  the  additional 
employee  plan  percentage  (not  to  exceed  V2  of  1  percent)  set 
forth  in  section  46(a)(2)(E)(ii)] 

[(8) J  (3)  Rehabilitation  investment  credit. — The  term  "re- 
habilitation investment  credit"  means  that  portion  of  the 
credit  allowable  by  section  38  which  is  attributable  to  the  reha- 
bilitation percentage. 

******* 

(q)  Basis  Adjustment  to  Section  38  Property. — 

(1)  In  general. — For  purposes  of  this  subtitle,  if  a  credit  is 
determined  under  section  46(a)  [(2)]  with  respect  to  section  38 
property,  the  basis  of  such  property  shall  be  reduced  by  50  per- 
cent of  the  amount  of  the  credit  so  determined. 

(2)  Certain  dispositions. — If  during  any  taxable  year  there 
is  a  recapture  amount  determined  with  respect  to  any  section 
38  property  the  basis  of  which  was  reduced  under  paragraph 
(1),  the  basis  of  such  property  (immediately  before  the  event  re- 
sulting in  such  recapture)  shall  be  increased  by  an  amount 
equal  to  50  percent  of  such  recapture  amount.  For  purposes  of 
the  preceding  sentence,  the  term  "recapture  amount"  means 
any  increase  in  tax  (or  adjustment  in  carrybacks  or  carryovers) 
determined  under  section  47. 

(3)  Special  rule  for  qualified  rehabilitated  buildings.— 
In  the  case  of  any  credit  determined  under  section  46(a)  [(2) J 
for  any  qualified  rehabilitation  expenditure  in  connection  with 
a  qualified  rehabilitated  building  other  than  a  certified  historic 
structure,  paragraphs  (1)  and  (2)  of  this  subsection  and  para- 
graph (5)  of  subsection  (d)  shall  be  applied  without  regard  to 
the  phrase  "50  percent  of. 

(4)  Election  of  reduced  credit  in  lieu  of  basis  adjustment 
for  regular  percentage. — 

(A)  In  general. — If  the  taxpayer  elects  to  have  this 
paragraph  apply  with  respect  to  any  recovery  property — 

(i)  paragraphs  (1)  and  (2)  shall  not  apply  to  so  much 
of  the  credit  determined  under  section  46(a)  [(2)]  with 
respect  to  such  property  as  is  attributable  to  the  regu- 
lar percentage  set  forth  in  section  46  [(a)(2)(B) J  (W-U* 
and 

(ii)  the  amount  of  the  credit  allowable  under  section 
38  with  respect  to  such  property  shall  be  determined 
under  subparagraph  (B). 

(B)  Reduction  in  credit. — In  the  case  of  any  recovery 
property  to  which  an  election  under  subparagraph  (A)  ap- 
plies— 

(i)  solely  for  the  purposes  of  applying  the  regular 
percentage,  the  applicable  percentage  under  subsec- 
tion (c)  or  (d)  of  section  46  shall  be  deemed  to  be  100 
percent,  and 

(ii)  nothwithstanding  section  46  [(a)(2)(B)]  (b)(1),  the 
regular  percentage  shall  be — 

(I)  8  percent  in  the  case  of  recovery  property  other 
than  3-year  property,  or 
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(II)  4  percent  in  the  case  of  recovery  property  which 
is  3-year  property. 
For  purposes  of  the  preceding  sentence,  RRB  replacement 
property  (within  the  meaning  of  section  168(f)(3)(B))  shall 
be  treated  as  property  which  is  not  3-year  property. 
(C)  Time  and  manner  of  making  election.— 

(i)  In  general. — An  election  under  this  subsection 
with  respect  to  any  property  shall  be  made  on  the  tax- 
payer's return  of  the  tax  imposed  by  this  chapter  for 
the  taxpayer's  taxable  year  in  which  such  property  is 
placed  in  service  (or  in  the  case  of  property  to  which 
an  election  under  section  46(d)  applies,  for  the  first 
taxable  year  for  which  qualified  progress  expenditures 
were  taken  into  account  with  respect  to  such  proper- 
ty). 

(ii)  Revocable  only  with  consent.— An  election 
under  this  subsection  with  respect  to  any  property, 
once  made,  may  be  revoked  only  with  the  consent  of 
the  Secretary. 

(5)  Recapture  of  reductions.— 

(A)  In  general. — For  purposes  of  sections  1245  and  1250, 
any  reduction  under  this  subsection  shall  be  treated  as  a 
deduction  allowed  for  depreciation. 

(B)  Special  rule  for  section  1250. — For  purposes  of  sec- 
tion 1250(b),  the  determination  of  what  would  have  been 
the  depreciation  adjustments  under  the  straight  line 
method  shall  be  made  as  if  there  has  been  no  reduction 
under  this  section. 

(6)  Adjustment  in  basis  of  interest  in  partnership  or  s 
corporation. — The  adjusted  basis  of— 

(A)  a  partners  interest  in  a  partnership,  and 

(B)  stock  in  an  S  corporation, 

shall  be  appropriately  adjusted  to  take  into  account  adjust- 
ments made  under  this  subsection  in  the  basis  of  property  held 
by  the  partnership  or  S  corporation  (as  the  case  may  be). 
(r)  Cross  Reference. — 

For  application  of  this  subpart  to  certain  acquiring  corpora- 
tions, see  section  381(c)  [(23)]  {25). 

[Subpart  C — Rules  for  Computing  Credit  for  Expenses  of  Work 
Incentive  Programs 

[Sec.  50A.  Amount  of  credit. 

[Sec.  50B.  Definitions;  special  rules. 

[SEC.  50A.  AMOUNT  OF  CREDIT. 

[(a)  Determination  of  Amount. — 

[(1)  General  rule. — The  amount  of  the  credit  allowed  by 
section  40  for  the  taxable  year  shall  be  equal  to  the  sum  of— 
[(A)  50  percent  of  the  first-year  work  incentive  program 
expenses,  and 

[(B)  25  percent  of  the  second-year  work  incentive  pro- 
gram expenses. 

[(2)  Limitation  based  on  amount  of  tax. — Notwithstanding 
paragraph  (1),  the  amount  of  the  credit  allowed  by  section  40 
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for  the  taxable  year  shall  not  exceed  the  liability  for  tax  for 
the  taxable  year. 

[(3)  Liability  for  tax. — For  purposes  of  paragraph  (2),  the 
liability  for  tax  for  the  taxable  year  shall  be  the  tax  imposed 
by  this  chapter  for  such  year,  reduced  by  the  sum  of  the  cred- 
its allowable  under — 

[(A)  section  33  (relating  to  foreign  tax  credit), 
[(B)  section  37  (relating  to  credit  for  the  elderly), 
[(C)  section  38  (relating  to  investment  in  certain  depre- 
ciable property),  and 

[(D)  section  41  (relating  to  contributions  to  candidates 
for  public  office). 
For  purposes  of  this  paragraph,  any  tax  imposed  for  the  tax- 
able year  by  section  56  (relating  to  minimum  tax  for  tax  pref- 
erences), section  72(m)(5)(B)  (relating  to  10  percent  tax  on  pre- 
mature distributions  to  owner-employees),  section  72(q)(l)  (re- 
lating to  5-percent  tax  on  premature  distributions  under  annu- 
ity contracts),  section  402(e)  (relating  to  tax  on  lump  sum  dis- 
tributions), section  408(f)  (relating  to  additional  tax  on  income 
from  certain  retirement  accounts),  section  531  (relating  to  ac- 
cumulated earnings  tax),  section  541  (relating  to  personal  hold- 
ing company  tax),  or  section  1374  (relating  to  tax  on  certain 
capital  gains  of  S  corporations),  and  any  additional  tax  im- 
posed for  the  taxable  year  by  section  1351(d)(1)  (relating  to  re- 
coveries of  foreign  expropriation  losses),  shall  not  be  considered 
tax  imposed  by  this  chapter  for  such  year. 

[(4)  LIMITATION  WITH  RESPECT  TO  NONBUSINESS  ELIGIBLE  EM- 
PLOYEES.— 

[(A)  In  general. — In  the  case  of  any  work  incentive  pro- 
gram expenses  paid  or  incurred  by  the  taxpayer  during  the 
taxable  year  to  eligible  employees  whose  services  are  not 
performed  in  connection  with  a  trade  or  business  of  the  tax- 
payer— 

[(i)  paragraph  (1)(A)  shall  be  applied  by  substituting 
"35  percent"  for  "50  percent", 

[(ii)  subparagraph  (B)  of  paragraph  (1)  shall  not 
apply,  and 

[(iii)  the  aggregate  amount  of  such  work  incentive 
program  expenses  which  may  be  taken  into  account 
under  paragraph  (1)  for  such  taxable  year  may  not 
exceed  $12,000. 
[(B)  Dependent  care  credit  may  not  be  claimed. — No 
credit  shall  be  allowed  under  section  44A  with  respect  to 
any  amounts  paid  or  incurred  by  the  taxpayer  with  respect 
to  which  the  taxpayer  is  allowed  a  credit  under  section  40. 

[(C)  Married  individuals.— /rc  the  case  of  a  husband  or 
wife  who  files  a  separate  return,  subparagraph  (A)  shall  be 
applied  by  substituting  11  $6, 000"  for  "$12,000".  The  preced- 
ing sentence  shall  not  apply  if  the  spouse  of  the  taxpayer 
has  no  work  incentive  program  expenses  described  in  such 
subparagraph  for  the  taxable  year. 
[(b)  Carryback  and  Carryover  of  Unused  Credit. — 

[(1)  Allowance  of  credit— If  the  amount  of  the  credit  de- 
termined under  subsection  (a)(1)  for  any  taxable  year  exceeds 
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the  limitation  provided  by  subsection  (a)(2)  for  such  taxable 
year  (hereinafter  in  this  subsection  referred  to  as  "unused 
credit  year"),  such  excess  shall  be — 

[(A)  a  work  incentive  program  credit  carryback  to  each 

of  the  3  taxable  years  preceding  the  unused  credit  year, 

and 

[(B)  a  work  incentive  program  credit  carryover  to  each 
of  the  7  taxable  years  following  the  unused  credit  year, 
and  shall  be  added  to  the  amount  allowable  as  a  credit  by  sec- 
tion 40  for  such  years,  except  that  such  excess  may  be  a  carry- 
back only  to  a  taxable  year  beginning  after  December  31,  1971. 
The  entire  amount  of  the  unused  credit  for  an  unused  credit 
year  shall  be  carried  to  the  earliest  of  the  10  taxable  years  to 
which  (by  reason  of  subparagraphs  (A)  and  (B))  such  credit  may 
be  carried,  and  then  to  each  of  the  other  9  taxable  years  to  the 
extent  that,  because  of  the  limitation  contained  in  paragraph 
(2),  such  unused  credit  may  not  be  added  for  a  prior  taxable 
year  to  which  such  unused  credit  may  be  carried.  In  the  case  of 
an  unused  credit  for  an  unused  credit  year  ending  after  De- 
cember 31,  1973,  this  paragraph  shall  be  applied  by  substitut- 
ing "15"  for  "7"  in  subparagraph  (B),  and  by  substituting  "18" 
for  "10",  and  "17"  for  "9"  in  the  second  sentence. 

[(2)  Limitation. — The  amount  of  the  unused  credit  which 
may  be  added  under  paragraph  (1)  for  any  preceding  or  suc- 
ceeding taxable  year  shall  not  exceed  the  amount  by  which  the 
limitation  provided  by  subsection  (a)(2)  for  such  taxable  year 
exceeds  the  sum  of — 

[(A)  the  credit  allowable  under  subsection  (a)(1)  for  such 
taxable  year,  and 

[(B)  the  amounts  which,  by  reason  of  this  subsection, 
are  added  to  the  amount  allowable  for  such  taxable  year 
and  attributable  to  taxable  years  preceding  the  unused 
credit  year. 

[SEC.  50B.  DEFINITIONS;  SPECIAL  RULES. 

[(a)  Work  Incentive  Program  Expenses. — For  purposes  of  this 
subpart — 

[(1)  In  general.— The  term  "work  incentive  program  ex- 
penses" means  the  amount  of  wages  paid  or  incurred  by  the 
taxpayer  for  services  rendered  by  eligible  employees. 

[(2)  First-year  work  incentive  program  expenses.— The 
term  "first-year  work  incentive  program  expenses"  means, 
with  respect  to  any  eligible  employee,  work  incentive  program 
expenses  attributable  to  service  rendered  during  the  one-year 
period  which  begins  on  the  day  the  eligible  employee  begins 
work  for  the  taxpayer. 

[(3)  Second-year  work  incentive  program  expenses.— The 
term  "second-year  work  incentive  program  expenses"  means, 
with  respect  to  any  eligible  employee,  work  incentive  program 
expenses  attributable  to  service  rendered  during  the  one-year 
period  which  begins  on  the  day  after  the  last  day  of  the  one- 
year  period  described  in  paragraph  (2). 

[(4)  Limitation  on  amount  of  work  incentive  program 
expenses. — The  amount  of  the  work  incentive  program  ex- 
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penses  taken  into  account  with  respect  to  any  eligible  employ- 
ee for  any  one-year  period  described  in  paragraph  (2)  or  (3)  (as 
the  case  may  be)  shall  not  exceed  $6,000. 

[(5)  Termination. — The  term  "work  incentive  program  ex- 
penses" shall  not  include  any  amount  paid  or  incurred  in  any 
taxable  year  beginning  after  December  31,  1981. 
[(b)  Wages.— For  purposes  of  subsection  (a),  the  term  "wages" 
means  only  cash  remuneration  (including  amounts  deducted  and 
withheld). 

[(c)  Limitations. — 

[(1)  Reimbursed  expenses. — No  item  shall  be  taken  into  ac- 
count under  subsection  (a)  to  the  extent  that  the  taxpayer  is 
reimbursed  for  such  item. 

[(2)  Geographical  limitation. — No  item  shall  be  taken  into 
account  under  subsection  (a)  with  respect  to  any  expense  paid 
or  incurred  by  the  taxpayer  with  respect  to  employment  out- 
side the  United  States. 

[(3)  Ineligible  Individuals. — No  item  shall  be  taken  into 
account  under  subsection  (a)  with  respect  to  an  individual 
who — 

[(A)  bears  any  of  the  relationships  described  in  para- 
graphs (1)  through  (8)  of  section  152(a)  to  the  taxpayer,  or, 
if  the  taxpayer  is  a  corporation,  to  an  individual  who 
owns,  directly  or  indirectly,  more  than  50  percent  in  value 
of  the  outstanding  stock  of  the  corporation  (determined 
with  the  application  of  section  267(c)), 

[(B)  if  the  taxpayer  is  an  estate  or  trust,  is  a  grantor, 
beneficiary,  or  fiduciary  of  the  estate  or  trust,  or  is  an  in- 
dividual who  bears  any  of  the  relationships  described  in 
paragraphs  (1)  through  (8)  of  section  152(a)  to  a  grantor, 
beneficiary,  or  fiduciary  of  the  estate  or  trust,  or 

[(C)  is  a  dependent  (described  in  section  152(a)(9))  of  the 
taxpayer,  or,  if  the  taxpayer  is  a  corporation,  of  an  individ- 
ual described  in  subparagraph  (A),  or,  if  the  taxpayer  is  an 
estate  or  trust,  of  a  grantor,  beneficiary,  or  fiduciary  of  the 
estate  or  trust. 

[(d)  Subchapter  S  Corporations. — In  case  of  an  electing  small 
business  corporation  (as  defined  in  section  1371) — 

[(1)  the  work  incentive  program  expenses  for  each  taxable 
year  shall  be  apportioned  pro  rata  among  the  persons  who  are 
shareholders  of  such  corporation  on  the  last  day  of  such  tax- 
able year,  and 

[(2)  any  person  to  whom  any  expenses  have  been  appor- 
tioned under  paragraph  (1)  shall  be  treated  (for  purposes  of 
this  subpart)  as  the  taxpayer  with  respect  to  such  expenses. 
[(e)  Estates  and  Trusts.— In  the  case  of  an  estate  or  trust— 

[(1)  the  work  incentive  program  expenses  for  any  taxable 
year  shall  be  apportioned  between  the  estate  or  trust  and  the 
beneficiaries  on  the  basis  of  the  income  of  the  estate  or  trust 
allocable  to  each,  and 

[(2)  any  beneficiary  to  whom  any  expenses  have  been  appor- 
tioned under  paragraph  (1)  shall  be  treated  (for  purposes  of 
this  subpart)  as  the  taxpayer  with  respect  to  such  expenses. 
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[(f)  Limitations  With  Respect  to  Certain  Persons— In  the 
case  of— 

[(1)  an  organization  to  which  section  593  applies, 
[(2)  a  regulated  investment  company  or  a  real  estate  invest- 
ment trust  subject  to  taxation  under  subchapter  M  (section  851 
and  following),  and 

[(3)  a  cooperative  organization  described  in  section  1381(a), 
rules  similar  to  the  rules  provided  in  subsections  (e)  and  (h)  of 
section  46  shall  apply  under  regulations  prescribed  by  the  Sec- 
retary. 

[(g)  Special  Rules  for  Controlled  Groups. — 

[(1)  Controlled  group  of  corporations. — For  purposes  of 
this  subpart,  all  employees  of  all  corporations  which  are  mem- 
bers of  the  same  controlled  group  of  corporations  shall  be 
treated  as  employed  by  a  single  employer.  In  any  such  case, 
the  credit  (if  any)  allowable  by  section  40  to  each  such  shall  be 
its  proportionate  share  of  the  work  incentive  program  expenses 
giving  rise  to  such  credit.  For  purposes  of  this  subsection,  the 
term  "controlled  group  of  corporations"  has  the  meaning  given 
to  such  term  by  section  1563(a),  except  that — 

[(A)  "more  than  50  percent"  shall  be  substituted  for  "at 
least  80  percent"  each  place  it  appears  in  section 
1563(a)(1),  and 

[(B)  the  determination  shall  be  made  without  regard  to 
subsections  (a)(4)  and  (e)(3)(C)  of  section  1563. 
[(2)  Employees  of  partnerships,  proprietorships,  etc., 
which  are  under  common  control. — For  purposes  of  this  sub- 
part, under  regulations  precribed  by  the  Secretary — 

[(A)  all  employees  of  trades  or  businesses  (whether  or 
not  incorporated)  which  are  under  common  control  shall 
be  treated  as  employed  by  a  single  employer,  and 

[(B)  the  credit  (if  any)  allowable  by  section  40  with  re- 
spect to  each  trade  or  business  shall  be  its  proportionate 
share  of  the  work  incentive  program  expenses  giving  rise 
to  such  credit. 

The  regulations  prescribed  under  this  paragraph  shall  be  based 
on  principles  similar  to  the  principles  which  apply  in  the  case 
of  paragraph  (1). 
[(h)  Eligible  Employee.— 

[(1)  Eligible  employee. — For  purposes  of  this  subpart  the 
term  "eligible  employee"  means  an  individual — 

[(A)  who  has  been  certified  by  the  Secretary  of  Labor  or 
by  the  appropriate  agency  of  State  or  local  government 
as — 

[(i)  being  eligible  for  financial  assistance  under  part 
A  of  title  IV  of  the  Social  Security  Act  and  as  having 
continually  received  such  financial  assistance  during 
the  90-day  period  which  immediately  precedes  the 
date  on  which  such  individual  is  hired  by  the  employ- 
er, or 

[(ii)  having  been  placed  in  employment  under  a 
work  incentive  program  established  under  section 
432(b)(1)  of  the  Social  Security  Act, 
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[(B)  who  has  been  employed  by  the  taxpayer  for  a 
period  in  excess  of  30  consecutive  days  on  a  substantially 
full-time  basis  (except  as  provided  in  subsection  (i)), 

[(C)  who  has  not  displaced  any  other  individual  from 
employment  by  the  taxpayer,  and 
[(D)  who  is  not  a  migrant  worker. 
The  term  "eligible  employee"  includes  an  employee  of  the  tax- 
payer whose  services  are  not  performed  in  connection  with  a 
trade  or  business  of  the  taxpayer. 

[(2)  Migrant  worker. — For  purposes  of  paragraph  (1),  the 
term  "migrant  worker"  means  an  individual  who  is  employed 
for  services  for  which  the  customary  period  of  employment  by 
one  employer  is  less  than  30  days  if  the  nature  of  such  services 
requires  that  such  individual  travel  from  place  to  place  over  a 
short  period  of  time, 
[(i)  Special  Rules  With  Respect  to  Employment  of  Day  Care 
Workers. — 

[(1)  Eligible  employee.— An  individual  who  would  be  an 
"eligible  employee"  (as  that  term  is  defined  for  purposes  of  this 
section)  except  for  the  fact  that  such  individual's  employment 
is  not  on  a  substantially  full-time  basis,  shall  be  deemed  to  be 
an  eligible  employee  as  so  defined,  if  such  employee's  employ- 
ment is  related  to  the  provision  of  child  day  care  services  and 
is  performed  on  either  a  full-time  or  part-time  basis. 

[(2)  Alternative  computation  with  respect  to  child  day 
care  services  eligible  employees  paid  from  funds  made 
available  under  title  xx  of  the  social  security  act.— the 
amount  of  the  credit  allowed  a  taxpayer  under  section  40,  as 
determined  under  section  50A  and  the  preceding  provisions  of 
this  section,  with  respect  to  work  incentive  program  expenses 
paid  or  incurred  by  him  with  respect  to  an  eligible  employee 
whose  services  are  performed  in  connection  with  a  child  day 
care  services  program  conducted  by  the  taxpayer,  and  with  re- 
spect to  whom  the  taxpayer  is  reimbursed  (in  whole  or  in  part) 
from  funds  made  available  pursuant  to  section  2007  of  the 
Social  Security  Act  at  the  option  of  the  taxpayer  shall  be  equal 
to  100  percent  of  the  unreimbursed  wages  paid  or  incurred  by 
the  taxpayer  with  respect  to  such  employee,  but  not  more  than 
the  amount  of  the  limitation  in  paragraph  (4). 

[(3)  Unreimbursed  wages. — For  purposes  of  this  subsection, 
the  term  "unreimbursed  wages"  means  work  incentive  pro- 
gram expenses  for  which  the  taxpayer  was  not  reimbursed 
under  section  2007  of  the  Social  Security  Act  or  under  any 
other  grant  or  program. 

[(4)  Limitation. — The  amount  of  the  credit,  as  determined 
under  paragraph  (2),  with  respect  to  any  employee  shall  not 
exceed  the  lesser  of— 

[(A)  an  amount  equal  to  $6,000  minus  the  amount  of  the 
funds  reimbursed  to  the  taxpayer  with  respect  to  such  em- 
ployee from  funds  made  available  pursuant  to  section  2007 
of  the  Social  Security  Act;  or 

[(B)  with  respect  to  work  incentive  program  expenses 
attributable  to  service  rendered — 
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[(i)  during  the  one-year  period  which  begins  on  the 
day  such  employee  begins  work  for  the  taxpayer,  an 
amount  equal  to  the  lesser  of— 
[(I)  $3,000,  or 

[(II)  50  percent  of  the  sum  of  the  amount  of  the 
unreimbursed  wages  of  such  employee  and  the 
amount  reimbursed  to  the  taxpayer  with  respect 
to  such  employee  from  funds  made  available  pur- 
suant to  section  2007  of  the  Social  Security  Act;  or 
[(ii)  during  the  one-year  period  which  begins  on  the 
day  after  the  last  day  of  the  one-year  period  described 
in  clause  (i),  an  amount  equal  to  the  lesser  of— 
[(I)  $1,500,  or 

[(II)  25  percent  of  the  sum  of  the  amount  of  the 
unreimbursed  wages  of  such  employee  and  the 
amount  reimbursed  to  the  taxpayer  with  respect 
to  such  employee  from  funds  made  available  pur- 
suant to  section  2007  of  the  Social  Security  Act. 
[(j)  Cross  Reference. — 

For  application  of  this  subpart  to  certain  acquiring  corpora- 
tions see  section  381(c)(24).] 

Subpart  [D]  F  — Rules  for  Computing  [Credit  for  Employment 
of  Certain  New  Employees]  Targeted  Jobs  Credit 

Sec.  51.    Amount  of  credit. 
Sec.  52.    Special  rules. 

[Sec.  53.    Limitation  based  on  amount  of  tax.] 
SEC.  51.  AMOUNT  OF  CREDIT. 

[(a)  Determination  of  Amount. — The  amount  of  the  credit  al- 
lowable by  section  44B  for  the  taxable  year  shall  be  the  sum  of— 
[(1)  50  percent  of  the  qualified  first-year  wages  for  such 
year,  and 

[(2)  25  percent  of  the  qualified  second-year  wages  for  such 
year.] 

1(a)  Determination  of  Amount.— For  purposes  of  section  38,  the 
amount  of  the  targeted  jobs  credit  determined  under  this  section  for 
the  taxable  year  shall  be  the  sum  of— 

Xfl)  50  percent  of  the  qualified  first-year  wages  for  such  year, 
and 

XJ2)  25  percent  of  the  qualified  second-year  wages  for  such 
year. 

******* 

(d)  Members  of  Targeted  Groups.— For  purposes  of  this  sub- 
part— 

(1)  In  general. —  *  *  * 

******* 

(6)  General  assistance  recipients.— 

(A)  In  general. — The  term  "general  assistance  recipi- 
ent''  means  any  individual  who  is  certified  by  the  designat- 
ed local  agency  as  receiving  assistance  under  a  qualified 
general  assistance  program  for  any  period  of  not  less  than 
30  days  ending  within  the  preemployment  period. 
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(B)  Qualified  general  assistance  program. — The  term 
"qualified  general  assistance  program"  means  any  pro- 
gram of  a  State  or  a  political  subdivision  of  a  State — 

(i)  which  provides  general  assistance  or  similar  as- 
sistance which — 

(I)  is  based  on  need,  and 

(II)  consists  of  money  payments  or  voucher  or 
scrip,  and 

(ii)  which  is  designated  by  the  Secretary  (after  con- 
sultation with  the  Secretary  of  [Health,  Education, 
and  Welfare  J  Health  and  Human  Services)  as  meeting 
the  requirements  of  clause  (i). 

*  *  *  *  *  *  * 

(g)  United  States  Employment  Service  to  Notify  Employers  of 
Availability  of  Credit. — The  United  States  Employment  Service, 
in  consultation  with  the  Internal  Revenue  Service,  shall  take  such 
steps  as  may  be  necessary  or  appropriate  to  keep  employers  ap- 
prised of  the  availability  of  [the  credit  provided  by  section  44B] 
the  targeted  jobs  credit  determined  under  this  subpart. 

******* 

(j)  Election  To  Have  Targeted  Jobs  Credit  Not  Apply.— 

(1)  In  general.— A  taxpayer  may  elect  to  have  this  section 
not  apply  for  any  taxable  year. 

(2)  Time  for  making  election— An  election  under  subsec- 
tion (a)  for  any  taxable  year  may  be  made  (or  revoked)  at  any 
time  before  the  expiration  of  the  3-year  period  beginning  on  the 
last  date  prescribed  by  law  for  filing  the  return  for  such  taxable 
year  (determined  without  regard  to  extensions). 

(3)  Manner  of  making  election— An  election  under  subsec- 
tion (a)  (or  revocation  thereof)  shall  be  made  in  such  manner  as 
the  Secretary  may  by  regulations  prescribe. 

SEC.  52.  SPECIAL  RULES. 

(a)  Controlled  Group  of  Corporations. — For  purposes  of  this 
subpart,  all  employees  of  all  corporations  which  are  members  of 
the  same  controlled  group  of  corporations  shall  be  treated  as  em- 
ployed by  a  single  employer.  In  any  such  case,  [the  credit  (if  any) 
allowable  by  section  44B  to  each  such  member]  the  credit  (if  any) 
determined  under  section  51(a)  with  respect  to  each  such  member 
shall  be  its  proportionate  share  of  the  wages  giving  rise  to  such 
credit.  For  purposes  of  this  subsection,  the  term  "controlled  group 
of  corporations' '  has  the  meaning  given  to  such  term  by  section 
1563(a),  except  that — 

(1)  "more  than  50  percent"  shall  be  substituted  for  "at  least 
80  percent"  each  place  it  appears  in  section  1563(a)(1),  and 

(2)  the  determination  shall  be  made  without  regard  to  sub- 
sections (a)(4)  and  (e)(3)(C)  of  section  1563. 

(b)  Employees  of  Partnerships,  Proprietorships,  Etc.,  Which 
Are  Under  Common  Control. — For  purposes  of  this  subpart, 
under  regulations  prescribed  by  the  Secretary — 

(1)  all  employees  of  trades  or  business  (whether  or  not  incor- 
porated) which  are  under  common  control  shall  be  treated  as 
employed  by  a  single  employer,  and 
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(2)  [the  credit  (if  any)  allowable  by  section  44B]  the  credit 
(if  any)  determined  under  section  51(a)  with  respect  to  each 
trade  or  business  shall  be  its  proportionate  share  of  the  wages 
giving  rise  to  such  credit. 
The  regulations  prescribed  under  this  subsection  shall  be  based  on 
principles  similar  to  the  principles  which  apply  in  the  case  of  sub- 
section (a). 

(c)  Tax-Exempt  Organizations— No  [credit  shall  be  allowed 
under  section  44B]  credit  shall  be  allowed  under  section  38  for  any 
targeted  jobs  credit  determined  under  this  subpart  to  any  organiza- 
tion (other  than  a  cooperative  described  in  section  521)  which  is 
exempt  from  income  tax  under  this  chapter. 

(d)  Estates  and  Trusts. — In  the  case  of  an  estate  or  trust — 

(1)  the  amount  of  the  credit  determined  under  this  subpart 
for  any  taxable  year  shall  be  apportioned  between  the  estate  or 
trust  and  the  beneficiaries  on  the  basis  of  the  income  of  the 
estate  or  trust  allocable  to  each,  and 

(2)  any  beneficiary  to  whom  any  amount  has  been  appor- 
tioned under  paragraph  (1)  shall  be  allowed,  subject  to  section 
[53,]  38(c),  a  credit  under  section  [44B]  38(a)  for  such 
amount. 

(e)  Limitations  With  Respect  to  Certain  Persons. — Under  reg- 
ulations prescribed  by  the  Secretary,  in  the  case  of— 

(1)  an  organization  to  which  section  593  (relating  to  reserves 
for  losses  on  loans)  applies, 

(2)  a  regulated  investment  company  or  a  real  estate  invest- 
ment trust  subject  to  taxation  under  subchapter  M  (section  851 
and  following),  and 

(3)  a  cooperative  organization  described  in  section  1381(a), 
rules  similar  to  the  rules  provided  in  subsections  (e)  and  (h)  of 
section  46  shall  apply  in  determining  the  amount  of  the  credit 
under  this  subpart. 

[SEC.  53.  LIMITATION  BASED  ON  AMOUNT  OF  TAX. 

[(a)  General  Rule. — Notwithstanding  section  51,  the  amount  of 
the  credit  allowed  by  section  44B  for  the  taxable  year  shall  not 
exceed  90  percent  of  the  excess  of  the  tax  imposed  by  this  chapter 
for  the  taxable  year  over  the  sum  of  the  credits  allowable  under — 
[(1)  section  33  (relating  to  foreign  tax  credit), 
[(2)  section  37  (relating  to  credit  for  the  elderly  and  the  per- 
manently and  totally  disabled), 

[(3)  section  38  (relating  to  investment  in  certain  depreciable 
property), 

[(4)  section  40  (relating  to  expenses  of  work  incentive  pro- 
grams), 

[(5)  section  41  (relating  to  contributions  to  candidates  for 
public  office), 

[(6)  section  42  (relating  to  general  tax  credit),  and 
[(7)  section  44A  (relating  to  expenses  for  household  and  de- 
pendent care  services  necessary  for  gainful  employment).] 
For  purposes  of  this  subsection,  any  tax  imposed  for  the  taxable 
year  by  section  56  (relating  to  corporate  minimum  tax),  section 
72(m)(5)(B)  (relating  to  10  percent  tax  on  premature  distributions  to 
owner-employees),  section  72(q)(l)  (relating  to  5-percent  tax  on  pre- 
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mature  distributions  under  annuity  contracts),  section  408(f)  (relat- 
ing to  additional  tax  on  income  from  certain  retirement  accounts), 
section  402(e)  (relating  to  tax  on  lump-sum  distributions),  section 
531  (relating  to  accumulated  earnings  tax),  section  541  (relating  to 
personal  holding  company  tax),  or  section  1374  (relating  to  tax  on 
certain  capital  gains  of  S  corporations),  and  any  additional  tax  im- 
posed for  the  taxable  year  by  section  1351(d)(1)  (relating  to  recover- 
ies of  foreign  expropriation  losses),  shall  not  be  considered  tax  im- 
posed by  this  chapter  for  such  year. 

[(b)  Carryback  and  Carryover  of  Unused  Credit  — 

[(1)  Allowance  of  Credit. — If  the  amount  of  the  credit  de- 
termined under  section  51  for  any  taxable  year  exceeds  the 
limitation  provided  by  subsection  (a)  for  such  taxable  year 
(hereinafter  in  this  subsection  referred  to  as  the  "unused  credit 
year"),  such  excess  shall  be — 

[(A)  a  new  employee  credit  carryback  to  each  of  the  3 
taxable  years  preceding  the  unused  credit  year,  and 

[(B)  a  new  employee  credit  carryover  to  each  of  the  15 
taxable  years  following  the  unused  credit  year,] 
and  shall  be  added  to  the  amount  allowable  as  a  credit  by  sec- 
tion 44B  for  such  years.  If  any  portion  of  such  excess  is  a  car- 
ryback to  a  taxable  year  beginning  before  January  1,  1977,  sec- 
tion 44B  shall  be  deemed  to  have  been  in  effect  for  such  tax- 
able year  for  purposes  of  allowing  such  carryback  as  a  credit 
under  such  section.  The  entire  amount  of  unused  credit  for  an 
unused  credit  years  shall  be  carried  to  the  earliest  of  the  18 
taxable  year  to  which  (by  reason  of  subparagraphs  (A)  and  (B)) 
such  credit  may  be  carried,  and  then  to  each  of  the  other  17 
taxable  years  to  the  extent  that,  because  of  the  limitation  con- 
tained in  paragraph  (2),  such  unused  credit  may  not  be  added 
for  a  prior  taxable  year  to  which  such  unused  credit  may  be 
carried. 

[(2)  Limitation. — The  amount  of  the  unused  credit  which 
may  be  added  under  paragraph  (1)  for  any  preceding  or  suc- 
ceeding taxable  year  shall  not  exceed  the  amount  by  which  the 
limitation  provided  by  subsection  (a)  for  such  taxable  year  ex- 
ceeds the  sum  of— 

[(A)  the  credit  allowable  under  section  44B  for  such  tax- 
able year,  and 

[(B)  the  amounts  which,  by  reason  of  this  subsection, 
are  added  to  the  amount  allowable  for  such  taxable  year 
and  which  are  attributable  to  taxable  years  preceding  the 
unused  credit  year.] 

PART  VI— MINIMUM  TAX  FOR  TAX  PREFERENCES 

\    Sec.  55.  Alternative  minimum  tax  for  taxpayers  other  than  corporations. 
I    Sec.  56.  Corporate  minimum  tax. 

Sec.  57.  Items  of  tax  preference. 
I    Sec.  58.  Rules  for  application  of  this  part. 

SEC.  55.  ALTERNATIVE  MINIMUM  TAX  FOR  TAXPAYERS  OTHER  THAN 
CORPORATIONS. 

(a)  Tax  Imposed. — In  the  case  of  a  taxpayer  other  than  a  corpora- 
tion, there  is  imposed  (in  addition  to  any  other  tax  imposed  by  this 
subtitle)  a  tax  equal  to  the  excess  (if  any)  of— 
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(1)  an  amount  equal  to  20  percent  of  so  much  of  the  alterna- 
tive minimum  taxable  income  as  exceeds  the  exemption 
amount,  over 

(2)  the  regular  tax  for  the  taxable  year. 

(b)  Alternative  Minimum  Taxable  Income.— For  purposes  of 
this  title,  the  term  "alternative  minimum  taxable  income"  means 
the  adjusted  gross  income  (determined  without  regard  to  the  deduc- 
tion allowed  by  section  172)  of  the  taxpayer  for  the  taxable  year — 

(1)  reduced  by  the  sum  of— 

(A)  the  alternative  tax  net  operating  loss  deduction,  plus 

(B)  the  alternative  tax  itemized  deductions,  plus 

(C)  any  amount  included  in  income  under  section  667, 
and 

(2)  increased  by  the  amount  of  items  of  tax  preference. 

(c)  Credits. — 

(1)  In  general. — For  purposes  of  determining  any  credit  al- 
lowable under  subpart  A,  B,  or  D  of  part  IV  of  this  subchapter 
(other  than  the  foreign  tax  credit  allowed  under  section  [33] 

27(a))- 

(A)  the  tax  imposed  by  this  section  shall  not  be  treated 
as  a  tax  imposed  by  this  chapter,  and 

(B)  the  amount  of  the  foreign  tax  credit  allowed  by  sec- 
tion [33]  27(a)  shall  be  determined  without  regard  to  this 
section. 

(2)  Foreign  tax  credit  allowed  against  alternative  mini- 
mum tax. — 

(A)  Determination  of  foreign  tax  credit.— The  total 
amount  of  the  foreign  tax  credit  which  can  be  taken 
against  the  tax  imposed  by  subsection  (a)  shall  be  deter- 
mined under  subpart  A  of  part  III  of  subchapter  N  (section 
901  and  following). 

(B)  Increase  in  amount  of  foreign  taxes  taken  into 
account. — For  purposes  of  the  determination  provided  by 
subparagraph  (A),  the  amount  of  the  taxes  paid  or  accrued 
to  foreign  countries  or  possessions  of  the  United  States 
during  the  taxable  year  shall  be  increased  by  an  amount 
equal  to  the  lesser  of— 

(i)  the  foreign  tax  credit  allowable  under  section 
[33]  27(a)  in  computing  the  regular  tax  for  the  tax- 
able year,  or 

(ii)  the  tax  imposed  by  subsection  (a). 

(C)  Section  904(a)  limitation.— For  purposes  of  the  de- 
termination provided  by  subparagraph  (A),  the  limitation 
of  section  904(a)  shall  be  an  amount  equal  to  the  same  pro- 
portion of  the  sum  of  the  tax  imposed  by  subsection  (a) 
against  which  such  credit  is  taken  and  the  regular  tax 
as — 

(i)  the  taxpayer's  alternative  minimum  taxable 
income  from  sources  without  the  United  States  (but 
not  in  excess  of  the  taxpayer's  entire  alternative  mini- 
mum taxable  income),  bears  to 

(ii)  his  entire  alternative  minimum  taxable  income. 
For  such  purpose,  the  amount  of  the  limitation  of  section 
904(a)  shall  not  exceed  the  tax  imposed  by  subsection  (a). 
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(D)  Definition   of   alternative   minimum  taxable 

INCOME  FROM  SOURCES  WITHOUT  THE  UNITED  STATES. — For 

purposes  of  subparagraph  (C),  the  term  "alternative  mini- 
mum taxable  income  from  sources  without  the  United 
States"  means  adjusted  gross  income  from  sources  without 
the  United  States,  adjusted  as  provided  in  paragraphs  (1) 
and  (2)  of  subsection  (b)  (taking  into  account  in  such  ad- 
justment only  items  described  in  such  paragraphs  which 
are  properly  attributable  to  items  of  gross  income  from 
sources  without  the  United  States). 

(E)  Special  rule  for  applying  section  904(c)  .—In  deter- 
mining the  amount  of  foreign  taxes  paid  or  accrued  during 
the  taxable  year  which  may  be  deemed  to  be  paid  or  ac- 
crued in  a  preceding  or  succeeding  taxable  year  under  sec- 
tion 904(c)— 

(i)  the  limitation  of  section  904(a)  shall  be  increased 
by  the  amount  of  the  limitation  determined  under  sub- 
paragraph (C),  and 

(ii)  any  increase  under  subparagraph  (B)  shall  be 
taken  into  account. 

[(3)  Carryover  and  carryback  of  certain  credits.— 

[(A)  In  general. — In  the  case  of  any  taxable  year  in 
which  a  tax  is  imposed  by  this  section,  for  purposes  of  de- 
termining the  amount  of  any  carryback  or  carryover  of 
any  applicable  credit  to  any  other  taxable  year,  the 
amount  of  the  applicable  credit  limitation  for  such  taxable 
year  shall  be  deemed  to  be — 

[(i)  the  amount  of  the  applicable  credit  allowable 
for  such  taxable  year  (determined  without  regard  to 
this  paragraph),  reduced  (but  not  below  zero)  by 

[(ii)  the  amount  of  the  tax  imposed  by  this  section 
for  the  taxable  year,  reduced  by — 

[(I)  the  amount  of  the  credit  allowable  under 
section  33(a),  and 

[(II)  the  amount  of  such  tax  taken  into  account 
under  this  clause  with  respect  to  any  applicable 
credit  having  a  lower  number  or  letter  designa- 
tion. 

[(B)  Applicable  credits,  etc. — For  purposes  of  this 
paragraph — 

[(i)  Applicable  credit. — The  term  "applicable 
credit"  means  any  credit  allowable  under  section  38, 
40,  44B,  44C,  44E,  or  44F. 

[(ii)  Applicable  credit  limitation. — The  term  "ap- 
plicable credit  limitation"  means,  with  respect  to  any 
applicable  credit,  the  limitation  under  section  46(a)(3), 
53(a),  44C(b)(5),  44E(e)(l),  44F(g)(l),  or  50A(a)(2),  which- 
ever is  appropriate.] 
(3)  Carryover  and  carryback  of  certain  credits. — In  the 
case  of  any  taxable  year  for  which  a  tax  is  imposed  by  this  sec- 
tion, for  purposes  of  determining  the  amount  of  any  carryover  or 
carryback  to  any  other  taxable  year  of  any  credit  allowable 
under  section  23,  25,  30,  or  38,  the  amount  of  the  limitation 
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under  section  26,  30(g),  or  38(c)  (as  the  case  may  be)  shall  be 
deemed  to  be — 

(A)  the  amount  of  such  limitation  for  such  taxable  year 
(determined  without  regard  to  this  paragraph),  reduced  (but 
not  below  zero)  by 

(B)  the  amount  of  the  tax  imposed  by  this  section  for  the 
taxable  year,  reduced  by — 

(i)  the  amount  of  the  credit  allowable  under  section 
27(a), 

(ii)  in  the  case  of  the  limitation  under  section  30(g), 
the  amount  of  such  tax  taken  into  account  under  this 
subparagraph  with  respect  to  the  limitation  under  sec- 
tion 26,  and 

(Hi)  in  the  case  of  the  limitation  under  section  38(c), 
the  amount  of  such  tax  taken  into  account  under  this 
subparagraph  with  respect  to  limitations  under  sec- 
tions 26  and  30(g). 

*  *  *  *  *  *  * 

(f)  Other  Definitions. — For  purposes  of  this  section — 

(1)  Exemption  amount— The  term  "exemption  amount" 
means — 

(A)  $40,000  in  the  case  of— 

(i)  a  joint  return,  or 

(ii)  a  surviving  spouse  (as  defined  in  section  2(a)), 

(B)  $30,000  in  the  case  of  an  individual  who — 

(i)  is  not  a  married  individual  (as  defined  in  section 
143),  and 

(ii)  is  not  a  surviving  spouse  (as  so  defined),  and 

(C)  $20,000  in  the  case  of— 

(i)  a  married  individual  (as  so  defined)  who  files  a 
separate  return,  or 

(ii)  an  estate  or  trust. 

(2)  Regular  tax.— The  term  "regular  tax"  means  the  taxes 
imposed  by  this  chapter  for  the  taxable  year  (computed  with- 
out regard  to  this  section  and  without  regard  to  the  taxes  im- 
posed by  sections  47(a),  72(m)(5)(B),  72(q),  402(e),  408(f), 
[409(c),]  and  667(b))  reduced  by  the  sum  of  the  credits  allow- 
able under  [subpart  A  of  part  IV  of  this  subchapter  (other 
than  under  sections  31,  39,  and  43)]  subparts  A,  B,  and  D  of 
part  IV  of  this  subchapter.  For  purposes  of  this  paragraph,  the 
amount  of  the  credits  allowable  under  such  subpart  shall  be  de- 
termined without  regard  to  this  section. 

******* 

SEC.  56.  CORPORATE  MINIMUM  TAX. 

(a)  General  Rule. — In  addition  to  the  other  taxes  imposed  by 
this  chapter,  there  is  hereby  imposed  for  each  taxable  year,  with 
respect  to  the  income  of  every  corporation,  a  tax  equal  to  15  per- 
cent of  the  amount  by  which  the  sum  of  the  items  of  tax  preference 
exceeds  the  greater  of— 

(1)  $10,000,  or 

(2)  the  regular  tax  deduction  for  the  taxable  year  (as  deter- 
mined under  subsection  (c)). 
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(b)  Deferral  of  Tax  Liability  in  Case  of  Certain  Net  Operat- 
ing Losses — 

(1)  In  general. — If  for  any  taxable  year  a  corporation — 

(A)  has  a  net  operating  loss  any  portion  of  which  (under 
section  172)  remains  as  a  net  operating  loss  carryover  to  a 
succeeding  taxable  year,  and 

(B)  has  items  of  tax  preference  in  excess  of  $10,000, 
then  an  amount  equal  to  the  lesser  of  the  tax  imposed  by  sub- 
section (a)  or  15  percent  of  the  amount  of  the  net  operating 
loss  carryover  described  in  subparagraph  (A)  shall  be  treated 
as  tax  liability  not  imposed  for  the  taxable  year,  but  as  im- 
posed for  the  succeeding  taxable  year  or  years  pursuant  to 
paragraph  (2). 

(2)  Year  of  liability. — In  any  taxable  year  in  which  any 
portion  of  the  net  operating  loss  carryover  attributable  to  the 
excess  described  in  paragraph  (1)(B)  reduces  taxable  income, 
the  amount  of  tax  liability  described  in  paragraph  (1)  shall  be 
treated  as  tax  liability  imposed  in  such  taxable  year  in  an 
amount  equal  to  15  percent  of  such  reduction. 

(3)  Priority  of  application. — For  purposes  of  paragraph  (2), 
if  any  portion  of  the  net  operating  loss  carryover  described  in 
paragraph  (1)(A)  is  not  attributable  to  the  excess  described  in 
paragraph  (1)(B),  such  portion  shall  be  considered  as  being  ap- 
plied in  reducing  taxable  income  before  such  other  portion. 

(c)  Regular  Tax  Deduction  Defined. — For  purposes  of  this  sec- 
tion, the  term  "regular  tax  deduction"  means  an  amount  equal  to 
the  taxes  imposed  by  this  chapter  for  the  taxable  year  (computed 
without  regard  to  this  part  and  without  regard  to  the  taxes  im- 
posed by  sections  531  and  541),  reduced  by  the  sum  of  the  credits 
allowable  under  [subpart  A  of  part  IV  other  than  sections  39  and 
44G]  subparts  A,  B,  and  D  of  part  IV.  For  purposes  of  the  preceed- 
ing  sentence,  the  amount  of  the  credit  [allowable  under  section  38 
shall  be  determined  without  regard  to  the  employee  plan  percent- 
age set  forth  in  section  46(a)(2)(E)]  determined  under  section  38  for 
any  taxable  year  shall  be  determined  without  regard  to  the  employee 
stock  ownership  credit  determined  under  section  41. 

******* 

(e)  Tax  Carryover  for  Timber. — 

(1)  In  general. — In  the  case  of  a  corporation,  if  for  any  tax- 
able year,  including  a  taxable  year  beginning  before  January  1, 
1976— 

(A)  the  taxes  imposed  by  this  chapter  (computed  without 
regard  to  this  part  and  without  regard  to  the  tax  imposed 
by  section  531)  which,  under  regulations  prescribed  by  the 
Secretary,  are  attributable  to  income  from  timber,  reduced 
j  by  the  sum  of  the  credits  allowable  under — 

[(i)  section  33  (relating  to  foreign  tax  credit), 
[(ii)  section  38  (relating  to  investment  credit), 
[(iii)  section  40  (relating  to  expenses  of  work  incen- 
tive programs),  and 

[(iv)  section  44B  (relating  to  credit  for  employment 
of  certain  new  employees),  exceedj 
(i)  section  27  (relating  to  foreign  tax  credit),  and 
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(ii)  section  38  (relating  to  general  business  credit), 
exceed 

(B)  the  items  of  tax  preference  (as  determined  under  sec- 
tion 57), 

the  excess  of  the  taxes  described  in  subparagraph  (A)  over 
the  items  of  tax  preference  shall  be  a  tax  carryover  to  each  of 
the  7  taxable  years  following  such  year.  The  entire  amount  of 
the  excess  shall  be  carried  to  the  first  of  such  7  taxable  years, 
and  then  to  each  of  the  other  such  taxable  years  to  the  extent 
that  such  excess  is  not  used  to  reduce  the  amount  subject  to 
tax  under  subsection  (a)  for  a  prior  taxable  year  to  which  such 
excess  may  be  carried. 

(2)  Limitation. — The  amount  of  any  carryover  under  para- 
graph (1)  which  may  be  deducted  in  a  taxable  year  shall  be 
limited  to — 

(A)  the  excess  of— 

(i)  the  amount  of  timber  preference  income  for  the 
taxable  year  (as  defined  in  section  57(e)),  over 

(ii)  the  amount  determined  under  section  57(a)(9)(C) 
for  the  taxable  year, 

(B)  reduced  by  the  excess  of— 

(i)  the  regular  tax  deduction  for  the  taxable  year  (as 
determined  under  subsection  (c)  without  regard  to  this 
subsection),  over 

(ii)  the  amount  determined  under  subsection  (d)  for 
the  taxable  year. 

SEC.  57.  ITEMS  OF  TAX  PREFERENCE. 

(a)  In  General. — For  purposes  of  this  part,  the  items  of  tax  pref- 
erence are — 

(1)  *  *  * 

******* 

(6)  Circulation  and  research  and  experimental  expendi- 
tures.— An  amount  equal  to  the  excess  of— 

(A)  the  amount  allowable  as  a  deduction  under  section 
173  or  174(a)  for  the  taxable  year,  over 

[(B)  the  amount  which  would  have  been  allowable  for 
the  taxable  year  if  the  circulation  expenditures  described 
in  section  173  or  the  research  and  experimental  expendi- 
tures described  in  section  174  had  been  capitalized  and  am- 
ortized ratably  over  the  10-year  period  beginning  with  the 
taxable  year  in  which  such  expenditures  were  made] 

(B)  the  amount  which  would  have  been  allowable  for  the 
taxable  year  if— 

(i)  the  circulation  expenditures  described  in  section 
173  had  been  capitalized  and  amortized  ratably  over 
the  3-year  period  beginning  with  the  taxable  year  in 
which  such  expenditures  were  made,  or 

(ii)  the  research  and  experimental  expenditures  de- 
scribed in  section  174  had  been  capitalized  and  amor- 
tized ratably  over  the  10-year  period  beginning  with  the 
taxable  year  in  which  such  expenditures  were  made. 
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(12)  Accelerated  cost  recovery  deduction. — 

(A)  In  general. — With  respect  to  each  recovery  property 
(other  than  15-year  real  property)  which  is  subject  to  a 
lease,  the  amount  (if  any)  by  which  the  deduction  allowed 
under  section  168(a)  [(or,  in  the  case  of  property  described 
in  section  167(k),  under  section  167)3  for  the  taxable  year 
exceeds  the  deduction  which  would  have  been  allowable 
for  the  taxable  year  had  the  property  been  depreciated 
using  the  straight-line  method  (with  a  half-year  convention 
and  without  regard  to  salvage  value)  and  a  recovery  period 
determined  in  accordance  with  ther  following  table: 

The  recovery 


In  the  case  of:  period  is: 

3-year  property   5  years. 

5-year  property   8  years. 

10-year  property   15  years. 

15-year  public  utility  property   22  years. 


(B)  15-year  real  property. — With  respect  to  each  recov- 
ery property  which  is  15-year  real  property,  the  amount  (if 
any)  by  which  the  deduction  allowed  under  section  168(a) 
(or,  in  the  case  of  property  described  in  section  167(h),  under 
section  167)  for  the  taxable  year  exceeds  the  deduction 
which  would  have  been  allowable  for  the  taxable  year  had 
the  property  been  depreciated  using  a  15-year  period  and 
the  straight-line  method  (without  regard  to  salvage  value). 

(C)  Subparagraphs  (a)  and  (b)  inapplicable  where 
longer  recovery  periods  apply. — If,  pursuant  to  section 
168(b)(3)  or  168(f)(2),  the  recovery  period  for  any  property  is 
longer  than  the  recovery  period  for  such  property  set  forth 
in  subparagraph  (A)  or  (B),  subparagraph  (A)  or  (B)  (as  the 
case  may  be)  shall  not  apply  to  such  property. 

(D)  Paragraphs  (2)  and  (3)  shall  not  apply. — Para- 
graphs (2)  and  (3)  shall  not  apply  to  recovery  property. 

(E)  Definitions. — For  purpose  of  this  paragraph,  the 
terms  "3-year  property",  "5-year  property",  "10-year  prop- 
erty", 15-year  public  utility  property",  "15-year  real  prop- 
erty", and  "recovery  property",  shall  have  the  same  mean- 
ings given  such  terms  under  section  168. 

Paragraphs  (1),  (3),  (5),  (6),  (11),  and  (12)(A)  shall  apply  to  a  corpora- 
tion other  than  a  personal  holding  company  (as  defined  in  section 
542). 

******* 

SEC.  58.  RULES  FOR  APPLICATION  OF  THIS  PART. 

******* 

(i)  Optional  10- Year  Writeoff  of  Certain  Tax  Preferences.— 

(1)  In  general. — For  purposes  of  this  title,  in  the  case  of  an 
individual,  any  qualified  expenditure  to  which  an  election 
under  this  paragraph  applies  shall  be  allowed  as  a  deduction 
ratably  over  the  10-year  period  (3-year  period  in  the  case  of  cir- 
culation expenditures  described  in  section  173)  beginning  with 
the  taxable  year  in  which  such  expenditure  was  made. 

(2)  Qualified  expenditure. — For  purposes  of  this  subsection, 
the  term  "qualified  expenditure"  means  any  amount  which, 
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but  for  an  election  under  this  subsection,  would  have  been  al- 
lowable as  a  deduction  for  the  taxable  year  in  which  paid  or 
incurred  under — 

(A)  section  173  (relating  to  circulation  expenditures), 

(B)  section  174(a)  (relating  to  research  and  experimental 
expenditures), 

(C)  section  263(c)  (relating  to  intangible  drilling  and  de- 
velopment expenditures), 

(D)  section  616(a)  (relating  to  development  expenditures), 

or 

(E)  section  617  (relating  to  deduction  of  certain  mining 
exploration  expenditures). 

(3)  Other  sections  not  applicable. — Except  as  provided  in 
this  subsection,  no  deduction  shall  be  allowed  under  any  other 
section  for  any  qualified  expenditure  to  which  an  election 
under  this  subsection  applies. 

(4)  Special  election  for  intangible  drilling  and  develop- 
ment COSTS  NOT  ALLOCABLE  TO  LIMITED  BUSINESS  INTEREST. — 

(A)  In  general. — In  the  case  of  any  nonlimited  partner- 
ship intangible  drilling  costs  (with  respect  to  wells  located 
in  the  United  States)  to  which  an  election  under  this  para- 
graph applies — 

(i)  the  applicable  percentage  of  such  costs  (adjusted 
as  provided  in  section  48(q))  shall  be  allowed  as  a  de- 
duction for  the  taxable  year  in  which  paid  or  incurred 
and  for  each  of  the  4  succeeding  taxable  years,  and 

(ii)  such  costs  shall  be  treated,  for  purposes  of  deter- 
mining the  amount  of  the  credit  allowable  under  sec- 
tion 38  for  the  taxable  year  in  which  paid  or  incurred, 
as  qualified  investment  (within  the  meaning  of  subsec- 
tions (c)  and  (d)  of  section  46)  with  respect  to  property 
placed  in  service  during  such  year. 

******* 

Subchapter  B — Computation  of  Taxable  Income 

Part  I.  Definition  of  gross  income,  adjusted  gross  income,  taxable  income,  etc. 

Part  II.  Items  specifically  included  in  gross  income. 

Part  III.  Items  specifically  excluded  from  gross  income. 

Part  IV.  Determination  of  marital  status. 

Part  V.  Deductions  for  personal  exemptions. 

Part  VI.  Itemized  deductions  for  individuals  and  corporations. 

Part  VII.  Additional  itemized  deductions  for  individuals. 

Part  VIII.  Special  deductions  for  corporations. 

Part  IX.  Items  not  deductible. 

Part  X.  Terminal  railroad  corporations  and  their  shareholders. 
Part  XL  Special  rules  relating  to  corporate  preference  items. 

PART  I— DEFINITION  OF  GROSS  INCOME,  ADJUSTED  GROSS  INCOME, 
TAXABLE  INCOME,  ETC. 

Sec.  61.  Gross  income  defined. 
Sec.  62.  Adjusted  gross  income  defined. 
Sec.  63.  Taxable  income  defined. 
Sec.  64.  Ordinary  income  defined. 
Sec.  65.  Ordinary  loss  defined. 

Sec.  66.  Treatment  of  community  income  where  spouses  live  apart. 
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SEC.  62.  ADJUSTED  GROSS  INCOME  DEFINED 

For  purposes  of  this  subtitle,  the  term  "adjusted  gross  income" 
means,  in  the  case  of  an  individual,  gross  income  minus  the  follow- 
ing deductions: 

(1)  Trade  and  business  deductions.— The  deductions  al- 
lowed by  this  chapter  (other  than  by  part  VII  of  this  sub- 
chapter) which  are  attributable  to  a  trade  or  business  carried 
on  by  the  taxpayer,  if  such  trade  or  business  does  not  consist  of 
the  performance  of  services  by  the  taxpayer  as  an  employee. 

(2)  Trade  and  business  deductions  of  employees. — 

(A)  Reimbursed  expenses. — The  deductions  allowed  by 
part  VI  (sec.  161  and  following)  which  consist  of  expenses 
paid  or  incurred  by  the  taxpayer,  in  connection  with  the 
performance  by  him  of  services  as  an  employee,  under  a 
reimbursement  or  other  expense  allowance  arrangement 
with  his  employer. 

(B)  Expenses  for  travel  away  from  home. — The  deduc- 
tions allowed  by  part  VI  (sec.  161  and  following)  which 
consist  of  expenses  of  travel,  meals,  and  lodging  while 
away  from  home,  paid  or  incurred  by  the  taxpayer  in  con- 
nection with  the  performance  by  him  of  services  as  an  em- 
ployee. 

(C)  Transportation  expenses.— The  deductions  allowed 
by  part  VI  (sec.  161  and  following)  which  consist  of  ex- 
penses of  transportation  paid  or  incurred  by  the  taxpayer 
in  connection  with  the  performance  by  him  of  services  as 
an  employee. 

(D)  Outside  salesmen. — The  deductions  allowed  by  part 
VI  (sec.  161  and  following)  which  are  attributable  to  a 
trade  or  business  carried  on  by  the  taxpayer,  if  such  trade 
or  business  consists  of  the  performance  of  services  by  the 
taxpayer  as  an  employee  and  if  such  trade  or  business  is  to 
solicit,  away  from  the  employer's  place  of  business,  busi- 
ness for  the  employer. 

(3)  Long-term  capital  gains. — The  deduction  allowed  by  sec- 
tion 1202. 

(4)  Losses  from  sale  or  exchange  of  property. — The  deduc- 
tions allowed  by  part  VI  (sec.  161  and  following)  as  losses  from 
the  sale  or  exchange  of  property. 

(5)  Deductions  attributable  to  rents  and  royalties.— The 
deductions  allowed  by  part  VI  (sec.  161  and  following),  by  sec- 
tion 212  (relating  to  expenses  for  production  of  income),  and  by 
section  611  (relating  to  depletion)  which  are  attributable  to 
property  held  for  the  production  of  rents  or  royalties. 

(6)  Certain  deductions  of  life  tenants  and  income 
beneficiaries  of  property. — In  the  case  of  a  life  tenant  of 
property,  or  an  income  beneficiary  of  property  held  in  trust,  or 
an  heir,  legatee,  or  devisee  of  an  estate,  the  deduction  for  de- 
preciation allowed  by  section  167  and  the  deduction  allowed  by 
section  611. 

(7)  Pension,  profit-sharing,  [annuity,  and  bond  pur- 
chase]  AND  ANNUITY  PLANS  OF  SELF-EMPLOYED  INDIVIDUALS. — 

In  the  case  of  an  individual  who  is  an  employee  within  the 
meaning  of  section  401(c)(1),  the  [deductions  allowed  by  sec- 
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tion  404  and  section  405(c)J  to  the  extent  attributable  to  con- 
tributions made  on  behalf  of  such  individual. 

(8)  Moving  expense  deduction.— The  deduction  allowed  by 
section  217. 

******* 

SEC.  66.  TREATMENT  OF  COMMUNITY  INCOME  WHERE  SPOUSES  LIVE 
APART. 

(a)  General  Rule. — If— 

(1)  2  individuals  are  married  to  each  other  at  any  time 
during  a  calendar  year; 

(2)  such  individuals — 

(A)  live  apart  at  all  times  during  the  calendar  year,  and 

(B)  do  not  file  a  joint  return  under  section  6013  with 
each  other  for  a  taxable  year  beginning  or  ending  in  the 
calendar  year; 

(3)  one  or  both  of  such  individuals  have  earned  income  for 
the  calendar  year  which  is  community  income;  and 

(4)  no  portion  of  such  earned  income  is  transferred  (directly 
or  indirectly)  between  such  individuals  before  the  close  of  the 
calendar  year, 

then,  for  purposes  of  this  title,  any  community  income  of  such  indi- 
viduals for  the  calendar  year  shall  be  treated  in  accordance  with 
the  rules  provided  by  section  879(a). 

(b)  Spouse  Relieved  of  Liability  in  Certain  Other  Cases.— 
Under  regulations  prescribed  by  the  Secretary,  if— 

(1)  an  individual  does  not  file  a  joint  return  for  any  taxable 
year, 

(2)  such  individual  does  not  include  in  gross  income  for  such 
taxable  year  an  item  of  community  income  properly  includible 
therein  which,  in  accordance  with  the  rules  contained  in  section 
879(a),  would  be  treated  as  the  income  of  the  other  spouse, 

(3)  the  individual  establishes  that  he  or  she  did  not  know  of, 
and  had  no  reason  to  know  of,  such  item  of  community  income, 
and 

(4)  taking  into  account  all  facts  and  circumstances,  it  is  in- 
equitable to  include  such  item  of  community  income  in  such  in- 
dividuals gross  income, 

then,  for  purposes  of  this  title,  such  items  of  community  income 
shall  be  included  in  the  gross  income  of  the  other  spouse  (and  not  in 
the  gross  income  of  the  individual). 

[(b)]  (c)  Definitions. — For  purposes  of  this  section — 

(1)  Earned  income. — The  term  "earned  income"  has  the 
meaning  given  to  such  term  by  section  911(b). 

(2)  Community  income. — The  term  "community  income" 
means  income  which,  under  applicable  community  property 
laws,  is  treated  as  community  income. 

(3)  Community  property  laws.— The  term  "community 
property  laws"  means  the  community  property  laws  of  a  State, 
a  foreign  country,  or  a  possession  of  the  United  States. 
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PART  II— ITEMS  SPECIFICALLY  INCLUDED  IN  GROSS 

INCOME 

Sec.  71.  Alimony  and  separate  maintenance  payments. 

Sec.  72.  Annuities;  certain  proceeds  of  endowment  and  life  insurance  contracts. 

Sec.  73.  Services  of  child. 

Sec.  74.  Prizes  and  awards. 

Sec.  75.  Dealers  in  tax-exempt  securities. 

Sec.  77.  Commodity  credit  loans. 

Sec.  78.  Dividends  received  from  certain  foreign  corporations  by  domestic  corpora- 
tions choosing  foreign  tax  credit. 
Sec.  79.  Group-term  life  insurance  purchased  for  employees. 
Sec.  80.  Restoration  of  value  of  certain  securities. 
Sec.  81.  Certain  increases  in  suspense  accounts. 
Sec.  82.  Reimbursement  for  expenses  of  moving. 

Sec.  83.  Property  transferred  in  connection  with  performance  of  services. 
Sec.  84.  Transfer  of  appreciated  property  to  political  organization. 
Sec.  85.  Unemployment  compensation. 

Sec.  86.  Social  security  and  tier  1  railroad  retirement  benefits. 
Sec.  87.  Alcohol  fuel  credit. 

[SEC.  71.  ALIMONY  AND  SEPARATE  MAINTENANCE  PAYMENTS. 

[(a)  General  Rule. — 

[(1)  Decree  of  divorce  or  separate  maintenance. — If  a 
wife  is  divorced  or  legally  separated  from  her  husband  under  a 
decree  of  divorce  or  of  separate  maintenance,  the  wife's  gross 
income  includes  periodic  payments  (whether  or  not  made  at 
regular  intervals)  received  after  such  decree  in  discharge  of  (or 
attributable  to  property  transferred,  in  trust  or  otherwise,  in 
discharge  of)  a  legal  obligation  which,  because  of  the  marital  or 
family  relationship,  is  imposed  on  or  incurred  by  the  husband 
under  the  decree  or  under  a  written  instrument  incident  to 
such  divorce  or  separation. 

[(2)  Written  separation  agreement. — If  a  wife  is  separated 
from  her  husband  and  there  is  a  written  separation  agreement 
executed  after  the  date  of  the  enactment  of  this  title,  the  wife's 
gross  income  includes  periodic  payments  (whether  or  not  made 
at  regular  intervals)  received  after  such  agreement  is  executed 
which  are  made  under  such  agreement  and  because  of  the 
marital  or  family  relationship  (or  which  are  attributable  to 
property  transferred,  in  trust  or  otherwise,  under  such  agree- 
ment and  because  of  such  relationship).  This  paragraph  shall 
not  apply  if  the  husband  and  wife  make  a  single  return  jointly. 

[(3)  Decree  for  support. — If  a  wife  is  separated  from  her 
husband,  the  wife's  gross  income  includes  periodic  payments 
(whether  or  not  made  at  regular  intervals)  received  by  her 
after  the  date  of  the  enactment  of  this  title  from  her  husband 
under  a  decree  entered  after  March  1,  1954,  requiring  the  hus- 
band to  make  the  payments  for  her  support  or  maintenance. 
This  paragraph  shall  not  apply  if  the  husband  and  wife  make  a 
single  return  jointly. 
[(b)  Payments  to  Support  Minor  Children. — Subsection  (a) 
shall  not  apply  to  that  part  of  any  payment  which  the  terms  of  the 
decree,  instrument,  or  agreement  fix,  in  terms  of  an  amount  of 
money  or  a  part  of  the  payment,  as  a  sum  which  is  payable  for  the 
support  of  minor  children  of  the  husband.  For  purposes  of  the  pre- 
|  ceding  sentence,  if  any  payment  is  less  than  the  amount  specified 
in  the  decree,  instrument,  or  agreement,  then  so  much  of  such  pay- 
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ment  as  does  not  exceed  the  sum  payable  for  support  shall  be  con- 
sidered a  payment  for  such  support. 

[(c)  Principal  Sum  Paid  in  Installments. — 

[(1)  General  rule. — For  purposes  of  subsection  (a),  install- 
ment payments  discharging  a  part  of  an  obligation  the  princi-  ! 
pal  sum  of  which  is,  either  in  terms  of  money  or  property, 
specified  in  the  decree,  instrument,  or  agreement  shall  not  be 
treated  as  periodic  payments. 

[(2)  Where  period  for  payment  is  more  than  io  years. — If,  I 
by  the  terms  of  the  decree,  instrument,  or  agreement,  the  prin- 
cipal sum  referred  to  in  paragraph  (1)  is  to  be  paid  or  may  be  ! 
paid  over  a  period  ending  more  than  10  years  from  the  date  of 
such  decree,  instrument,  or  agreement,  then  (notwithstanding 
paragraph  (1))  the  installment  payments  shall  be  treated  as  pe- 
riodic payments  for  purposes  of  subsection  (a),  but  (in  the  case 
of  any  one  taxable  year  of  the  wife)  only  to  the  extent  of  10 
percent  of  the  principal  sum.  For  purposes  of  the  preceding 
sentence,  the  part  of  any  principal  sum  which  is  allocable  to  a  I 
period  after  the  taxable  year  of  the  wife  in  which  it  is  received 
shall  be  treated  as  an  installment  payment  for  the  taxable 
year  in  which  it  is  received. 
[(d)  Rule  for  Husband  in  Case  of  Transferred  Property.— 
The  husband's  gross  income  does  not  include  amounts  received 
which,  under  subsection  (a),  are  (1)  includible  in  the  gross  income 
of  the  wife,  and  (2)  attributable  to  transferred  property. 
[(e)  Cross  References. — 

[(1)  For  definitions  of  "husband"  and  "wife",  see  section 
7701(a)(17): 

[(2)  For  deduction  by  husband  of  periodic  payments  not  at- 
tributable to  transferred  property,  see  section  215. 

[(3)  For  taxable  status  of  income  of  an  estate  or  trust  in  case 
pf  divorce,  etc.,  see  section  682.] 

SEC.  71.  ALIMONY  AND  SEPARATE  MAINTENANCE  PAYMENTS. 

(a)  General  Rule. — Gross  income  includes  amounts  received  as  | 
alimony  or  separate  maintenance  payments. 

(b)  Alimony  or  Separate  Maintenance  Payments  Defined. —  j 
For  purposes  of  this  section — 

(1)  In  general. — The  term  ualimony  or  separate  maintenance  I 
payment"  means  any  payment  in  cash  if— 

(A)  such  payment  is  received  by  or  on  behalf  of  a  spouse 
under  a  divorce  or  separation  instrument, 

(B)  the  divorce  or  separation  instrument  does  not  desig-  j 
nate  such  payment  as  a  payment  which  is  not  includible  in  > 
gross  income  under  this  section  and  not  allowable  as  a  de- 
duction under  section  215, 

(C)  in  the  case  of  an  individual  legally  separated  from 
his  spouse  under  a  decree  of  divorce  or  of  separate  mainte- 
nance, the  payee  spouse  and  the  payor  spouse  are  not  mem- 
bers of  the  same  household  at  the  time  such  payment  is 
made,  and 

(D)  there  is  not  liability  to  make  any  such  payment  for 
any  period  after  the  death  of  the  payee  spouse  and  there  is 
no  liability  to  make  any  payment  (in  cash  or  property)  as  a 
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substitute  for  such  payments  after  the  death  of  the  payee 
spouse. 

(2)  Divorce  or  separation  instrument. — The  term  "divorce 
or  separation  instrument"  means — 

(A)  a  decree  of  divorce  or  separate  maintenance  or  a  writ- 
ten instrument  incident  to  such  a  decree, 

(B)  a  written  separation  agreement,  or 

(C)  a  decree  (not  described  in  subparagraph  (A))  requiring 
a  spouse  to  make  payments  for  the  support  or  maintenance 
of  the  other  spouse. 

(c)  Payments  To  Support  Minor  Children. — Subsection  (a) 
shall  not  apply  to  that  part  of  any  payment  which  the  terms  of  the 
divorce  or  separation  instrument  fix  (in  terms  of  an  amount  of 
money  or  a  part  of  the  payment)  as  a  sum  which  is  payable  for  the 
support  of  minor  children  of  the  spouses.  For  purposes  of  the  preced- 
ing sentence,  if  any  payment  is  less  than  the  amount  specified  in  the 
instrument,  then  so  much  of  such  payment  as  does  not  exceed  the 
sum  payable  for  support  shall  be  considered  a  payment  for  such  sup- 
port. 

(d)  Spouse. — For  purposes  of  this  section,  the  term  "spouse"  in- 
cludes a  former  spouse. 

(e)  Exception  for  Joint  Returns. — This  section  and  section  215 
shall  not  apply  if  the  spouses  make  a  joint  return  with  each  other. 

(f)  Recomputation  Where  Excess  Front-Loading  of  Alimony 
Payments. — 

(1)  In  general. — In  any  case  where  there  are  excess  alimony 
payments — 

(A)  the  payor  spouse  shall  include  the  amount  of  such 
excess  payments  in  gross  income  for  the  payor  spouse 's  tax- 
able year  beginning  in  the  3rd  post-separation  year,  and 

(B)  the  payee  spouse  shall  be  allowed  a  deduction  in  com- 
puting adjusted  gross  income  for  the  amount  of  such  excess 
payments  for  the  payeefs  taxable  year  beginning  in  the  3rd 
post-separation  year. 

(2)  Excess  alimony  payments.— For  purposes  of  this  subsec- 
tion, the  term  "excess  alimony  payments"  means  the  sum  of— 

(A)  the  excess  payments  for  the  1st  post-separation  year, 
and 

(B)  the  excess  payments  for  the  2nd  post-separation  year. 

(3)  Excess  payments  for  ist  post-separation  year. — For 
purposes  of  this  subsection,  the  amount  of  the  excess  payments 
for  the  1st  post-separation  year  is  the  excess  (if  any)  of— 

(A)  the  amount  of  the  alimony  or  separate  maintenance 
payments  paid  by  the  payor  spouse  during  the  1st  post-sepa- 
ration year,  over 

(B)  the  sum  of— 

(i)  the  average  of— 

(I)  the  alimony  or  separate  maintenance  pay- 
ments paid  by  the  payor  spouse  during  the  2nd 
post-separation  year,  reduced  by  the  excess  pay- 
ments for  the  2nd  post-separation  year,  and 

(II)  the  alimony  or  separate  maintenance  pay- 
ments paid  by  the  payor  spouse  during  the  3rd 
post-separation  year,  plus 
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(ii)  $15,000. 

(4)  Excess  payments  for  2nd  post-separation  year. — For 
purposes  of  this  subsection,  the  amount  of  the  excess  payments 
for  the  2nd  post-separation  year  is  the  excess  (if  any)  of— 

(A)  the  amount  of  the  alimony  or  separate  maintenance 
payments  paid  by  the  payor  spouse  during  the  2nd  post-sep- 
aration year,  over 

(B)  the  sum  of— 

(i)  the  amount  of  the  alimony  or  separate  mainte- 
nance payments  paid  by  the  payor  spouse  during  the 
3rd  post-separation  year,  plus 

(ii)  $15,000. 

(5)  Exceptions. — 

(A)  Death  or  remarriage. — Paragraph  (1)  shall  not 
apply  if— 

(i)  either  spouse  dies  before  the  close  of  the  3rd  post- 
separation  year,  or 

(ii)  the  payee  spouse  remarries  before  the  close  of  the 
3rd  post-separation  year. 

(B)  Support  payments. — For  purposes  of  this  subsection, 
the  term  ualimony  or  separate  maintenance  payment"  shall 
not  include  any  payment  received  under  a  decree  described 
in  subsection  (b)(2)(C). 

(C)  Fluctuating  payments  not  within  control  of 
payor  spouse. — For  purposes  of  this  subsection,  the  term 
^alimony  or  separate  maintenance  payment"  shall  not  in- 
clude any  payment  to  the  extent  it  is  made  pursuant  to  a 
continuing  liability  (over  a  period  of  not  less  than  3  years) 
to  pay  a  fixed  portion  of  the  income  from  a  business  or 
property  or  from  compensation  for  employment  or  self-em- 
ployment. 

(6)  Post-separation  years. — For  purposes  of  this  subsection, 
the  term  ulst  post-separation  year"  means  the  1st  calendar  year 
in  which  the  payor  spouse  paid  to  the  payee  spouse  alimony  or 
separate  maintenance  payments  to  which  this  section  applies. 
The  2nd  and  3rd  post-separation  years  shall  be  the  1st  and  2nd 
succeeding  calendar  years,  respectively. 

SEC.  72.  ANNUITIES;  CERTAIN  PROCEEDS  OF  ENDOWMENT  AND  LIFE  IN- 
SURANCE  CONTRACTS. 

(a)  General  Rule  for  Annuities. — *  *  * 

******* 

(e)  Amounts  Not  Received  as  Annuities.— 
(1)  Application  of  subsection. — 

(A)  In  general.— This  subsection  shall  apply  to  any 
amount  which — 

(i)  is  received  under  an  annuity,  endowment,  or  life 
insurance  contract,  and 

(ii)  is  not  received  as  an  annuity,  if  no  provision  of 
this  subtitle  (other  than  this  subsection)  applies  with 
respect  to  such  amount. 

(B)  Dividends. — For  purposes  of  this  section,  any  amount 
received  which  is  in  the  nature  of  a  dividend  or  similar 
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distrubtion  shall  be  treated  as  an  amount  not  received  as 
an  annuity. 

(2)  General  rule. — any  amount  to  which  this  subsection  ap- 
plies— 

(A)  if  received  on  or  after  the  annuity  starting  date, 
shall  be  included  in  gross  income,  or 

(B)  if  received  before  the  annuity  starting  date — 

(i)  shall  be  included  in  gross  income  to  the  extent  al- 
locable to  income  on  the  contract,  and 

(ii)  shall  not  be  included  in  gross  income  to  the 
extent  allocable  to  the  investment  in  the  contract. 

(3)  Allocation  of  amounts  to  income  and  investment.— 
For  purposes  of  paragraph  (2)(B) — 

(A)  Allocation  to  income. — Any  amount  to  which  this 
subsection  applies  shall  be  treated  as  allocable  to  income 
on  the  contract  to  the  extent  that  such  amount  does  not 
exceed  the  excess  (if  any)  of — 

(i)  the  cash  value  of  the  contract  (determined  with- 
out regard  to  any  surrender  charge)  immediately 
before  the  amount  is  received,  over 

(ii)  the  investment  in  the  contract  at  such  time. 

(B)  Allocation  to  investment. — Any  amount  to  which 
this  subsection  applies  shall  be  treated  as  allocable  to  in- 
vestment in  the  contract  to  the  extent  that  such  amount  is 
not  allocated  to  income  under  subparagraph  (A). 

(4)  Special  rules  for  application  of  paragraph  (2)  (B). — 
For  purposes  of  paragraph  (2)(B) — 

(A)  Loans  treated  as  distributions. — If,  during  any  tax- 
able year,  an  individual — 

(i)  receives  (directly  or  indirectly)  any  amount  as  a 
loan  under  any  contract  to  which  this  subsection  ap- 
plies, or 

(ii)  assigns  or  pledges  (or  agrees  to  assign  or  pledge) 
any  portion  of  the  value  of  any  such  contract, 

such  amount  or  portion  shall  be  treated  as  received  under 
the  contract  as  an  amount  not  received  as  an  annuity. 

(B)  Treatment  of  policyholder  dividends. — Any 
amount  described  in  paragraph  (1)(B)  shall  not  be  included 
in  gross  income  under  paragraph  (2)(B)(i)  to  the  extent 
such  amount  is  retained  by  the  insurer  as  a  premium  or 
other  consideration  paid  for  the  contract. 

(5)  Retention  of  existing  rules  in  certain  cases. — 

(A)  In  general. — In  any  case  to  which  this  paragraph 
applies — 

(i)  paragraphs  (2)(B)  and  (4)(A)  shall  not  apply,  and 

(ii)  if  paragraphs  (2)(A)  does  not  apply, 

the  amount  shall  be  included  in  gross  income,  but  only  to 
the  extent  it  exceeds  the  investment  in  the  contract. 

(B)  Existing  contracts. — This  paragraph  shall  apply  to 
contracts  entered  into  before  August  14,  1982.  Any  amount 
allocable  to  investment  in  the  contract  after  August  13, 
1982,  shall  be  treated  as  from  a  contract  entered  into  after 
such  date. 
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(C)  Certain  life  insurance  and  endowment  con- 
tracts.— Except  to  the  extent  prescribed  by  the  Secretary 
by  regulations,  this  paragraph  shall  apply  to  any  amount 
not  received  as  an  annuity  which  is  received  under  a  life 
insurance  or  endowment  contract. 

(D)  Contracts  under  qualified  plans. — This  paragraph 
shall  apply  to  any  amount  received — 

(i)  from  a  trust  described  in  section  401(a)  which  is 
exempt  from  tax  under  section  501(a), 

(ii)  from  a  contract — 

(I)  purchased  by  a  trust  described  in  clause  (i), 

(II)  purchased  as  part  of  a  plan  described  in  section 

403(a), 

(III)  described  in  section  403(b),  or 

(IV)  provided  for  employees  of  a  line  insurance  com- 
pany under  a  plan  described  in  section  [805(d)(3)] 

818(a)(3), 

(iii)  from  an  individual  retirement  account  or  an  in- 
dividual retirement  annuity. 

(E)  Full  refunds,  surrenders,  redemptions,  and  matu- 
rities.— This  paragraph  shall  apply  to — 

(i)  any  amount  received,  whether  in  a  single  sum  or 
otherwise,  under  a  contract  in  full  discharge  of  the  ob- 
ligation under  the  contract  which  is  in  the  nature  of  a 
refund  of  the  consideration  paid  for  the  contract,  and 

(ii)  any  amount  received  under  a  contract  on  its 
complete  surrender,  redemption,  or  maturity. 

In  the  case  of  any  amount  to  which  the  preceding  sentence 
applies,  the  rule  of  paragraph  (2)(A)  shall  not  apply. 
******* 

[(k)  Payments  in  Discharge  of  Alimony.— 

[(1)  In  general. — This  section  shall  not  apply  to  so  much  of 
any  payment  under  an  annuity,  endowment,  or  life  insurance 
contract  (or  any  interest  therein)  as  is  includible  in  the  gross 
income  of  the  wife  under  section  71  or  section  682  (relating  to 
income  of  an  estate  or  trust  in  case  of  divorce,  etc.). 
[(2)  Cross  Reference. — 
For  definition  of  "wife",  see  section  7701(a)(17).] 

******* 

(m)  Special  Rules  Applicable  to  Employee  Annuities  and  Dis- 
tributions Under  Employee  Plans. — 

^■jj  *  *  * 

******* 

(5)  Penalties  applicable  to  certain  amounts  received  by 

[owner-employees.]  employees.  

(A)  This  paragraph  shall  apply — 

(i)  to  amounts  (other  than  any  amount  received  by 
an  individual  in  his  capacity  as  a  policyholder  of  an 
annuity,  endowment,  or  life  insurance  contract  which 
is  in  the  nature  of  a  dividend  or  similar  distribution) 
which  are  received  from  a  qualified  trust  described  in 
section  401(a)  or  under  a  plan  described  in  section 
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403(a)  and  which  are  received  by  an  individual,  who  is, 
or  has  been,  a  key  employee,  before  such  individual  at- 
tains the  age  of  59  V2  years,  for  any  reason  other  than 
the  individual's  becoming  disabled  (within  the  mean- 
ing of  paragraph  (7)  of  this  subsection),  but  only  to  the 
extent  that  such  amounts  are  attributable  to  contribu- 
tions paid  on  behalf  of  such  individual  (other  than  con- 
tributions made  by  him  [as  an  owner-employee]  as  a 
key  employee  while  he  was  a  key  employee  in  a  top- 
heavy  plan,  and 

(ii)  to  amounts  which  are  received  from  a  qualified 
trust  described  in  section  401(a)  or  under  a  plan  de- 
scribed in  section  403(a)  at  any  time  by  an  individual 
who  is,  or  has  been,  a  key  employee,  or  by  the  succes- 
sor of  such  individual,  but  only  to  the  extent  that  such 
amounts  are  determined,  under  regulations  prescribed 
by  the  Secretary,  to  exceed  the  benefits  provided  for 
such  individual  under  the  plan  formula. 

******* 

[(9)  Return  of  excess  contributions  before  due  date  of 

RETURN. — 

[(A)  In  general. — If  an  excess  contribution  is  distribut- 
ed in  a  qualified  distribution — 

[(i)  such  distribution  of  such  excess  contribution 
shall  not  be  included  in  gross  income,  and 

[(ii)  this  section  (other  than  this  paragraph)  shall  be 
applied  as  if  such  excess  contribution  and  such  distri- 
bution had  not  been  made. 
[(B)  Excess  contribution. — For  purposes  of  this  para- 
graph, the  term  "excess  contribution"  means  any  contribu- 
tion to  a  qualified  trust  described  in  section  401(a)  or 
under  a  plan  described  in  section  403(a)  or  405(a)  made  on 
behalf  of  an  employee  (within  the  meaning  of  section 
401(c))  for  any  taxable  year  to  the  extent  such  contribu- 
tions exceeds  the  amount  allowable  as  a  deduction  under 
section  404(a). 

[(C)  Qualified  distribution. — The  term  "qualified  dis- 
tribution" means  any  distribution  of  an  excess  contribu- 
tion which  meets  requirements  similar  to  the  require- 
ments of  subparagraphs  (A),  (B),  and  (C)  of  section 
408(d)(4).  In  the  case  of  such  distribution,  the  rules  of  the 
last  sentence  of  section  408(d)(4)  shall  apply.] 
******* 

(0)  Special  Rules  for  Distributions  From  Qualified  Plans 
to  Which  Employee  Made  Deductible  Contributions. — 

(1)  Treatment  of  contributions. — For  purposes  of  this  sec- 
tion and  sections  [402,  403,  and  405]  notwithstanding  section 
414(h),  any  deductible  employee  contribution  made  to  a  quali- 
fied employer  plan  or  government  plan  shall  be  treated  as  an 
amount  contributed  by  the  employer  which  is  not  includible  in 
the  gross  income  of  the  employee. 
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(2)  Additional  tax  if  amount  received  before  age  59 Mb. — 
if— 

(A)  any  accumulated  deductible  employee  contributions 
are  received  from  a  qualified  employer  plan  or  government 
plan, 

(B)  such  amount  is  received  by  the  employee  before  the 
employee  attains  the  age  of  59  V2,  and 

(C)  such  amount  is  not  attributable  to  such  employee's 
becoming  disabled  (within  the  meaning  of  subsection 

(m)(7)), 

then  the  employee's  tax  under  this  chapter  for  the  taxable 
year  in  which  such  amount  is  received  shall  be  increased  by  an 
amount  equal  to  10  percent  of  the  amount  so  received  to  the 
extent  that  such  amount  is  includible  in  gross  income.  For  pur- 
poses of  this  title,  any  tax  imposed  by  this  paragraph  shall  be 
treated  as  a  tax  imposed  by  subsection  (m)(5)(B). 

(3)  Amounts  constructive  received. — 

(A)  In  general. — For  purposes  of  this  subsection,  rules 
similar  to  the  rules  provided  by  subsection  (p)  (other  than 
the  exception  contained  in  paragraph  (2)  thereof  shall 
apply. 

(B)  Purchase  of  life  insurance. — Of  the  extent 
amount  of  accumulated  deductible  employee  contributions 
of  an  employee  are  applied  to  the  purchase  of  life  insur- 
ance contracts,  such  amount  shall  be  treated  as  distributed 
to  the  employee  in  the  year  so  applied. 

(4)  Special  rule  for  treatment  of  rollover  amounts. — For 
purposes  of  sections  402(a)(5),  402(a)(7),  403(a)(4),  [408(d)(3),  and 
409(b)(3)(C)]  and  408(d)(3),  the  Secretary  shall  prescribe  regula- 
tions providing  for  such  allocations  of  amounts  attributable  to 
accumulated  deductible  employee  contributions,  and  for  such 
other  rules,  as  may  be  necessary  to  insure  that  such  accumu- 
lated deductible  employee  contributions  do  not  become  eligible 
for  additional  tax  benefits  (or  freed  from  limitations)  through 
the  use  of  rollovers. 

******* 

(p)  Loans  Treated  as  Distributions. — For  purposes  of  this  sec- 
tion— 

(1)  Treatment  as  distributions. — 

(A)  Loans. — If  during  any  taxable  year  a  participant  or 
beneficiary  receives  (directly  or  indirectly)  any  amount  as 
a  loan  from  a  qualified  employer  plan,  such  amount  shall 
be  treated  as  having  been  received  by  such  individual  as  a 
distribution  under  such  plan. 

(B)  Assignments  or  pledges. — If  during  any  taxable 
year  a  participant  or  beneficiary  assigns  (or  agrees  to 
assign)  or  pledges  (or  agrees  to  pledge)  any  portion  of  his 
interest  in  a  qualifed  employer  plan,  such  portion  shall  be 
treated  as  having  been  received  by  such  individual  as  a 
loan  from  such  plan. 

(2)  Exception  for  certain  loans. — 

(A)  General  rule.— Paragraph  (1)  shall  not  apply  to  any 
loan  to  the  extent  that  such  loan  (when  added  to  the  out- 
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standing  balance  of  all  other  loans  from  such  plan  wheth- 
er made  on,  before,  or  after  August  13,  1982),  does  not 
exceed  the  lesser  of — 

(i)  $50,000,  or 

[(ii)  %  of  the  present  value  of  the  nonforfeitable  ac- 
crued benefit  of  the  employee  under  the  plan  (but  not 
less  than  $10,000).] 

(ii)  the  greater  of  (I)  one-half  of  the  present  value  of 
the  nonforfeitable  accrued  benefit  of  the  employee 
under  the  plan,  or  (II)  $10,000. 

For  purposes  of  clause  (ii),  the  present  value  of  the  nonfor- 
feitable accured  benefit  shall  be  determined  without  regard 
to  any  accumulated  deductible  employee  contributions  (as 
defined  in  subsection  (o)(5)(B)). 

*  *  *  *  *  * 

(q)  5-Percent  Penalty  for  Premature  Distributions  From  An- 
nuity Contracts. — 

[(1)  Imposition  of  penalty. — 

[(A)  In  general. — If  any  taxpayer  receives  any  amount 
under  an  annuity  contract,  the  taxpayer's  tax  under  this 
chapter  for  the  taxable  year  in  which  such  amount  is  re- 
ceived shall  be  increased  by  an  amount  equal  to  5  percent 
of  the  portion  of  such  amount  includible  in  gross  income 
which  is  properly  allocable  to  any  investment  in  the  annu- 
ity contract  made  during  the  10-year  period  ending  on  the 
date  such  amount  was  received  by  the  taxpayer. 

[(B)  Allocation  on  first-in,  first-out  basis. — For  pur- 
poses of  subparagraph  (A),  the  amount  includible  in  gross 
income  shall  be  allocated  to  the  earliest  investment  in  the 
contract  with  respect  to  which  amounts  have  not  been  pre- 
viously fully  allocated  under  this  paragraph.] 
(1)  Imposition  of  penalty. — If  any  taxpayer  receives  any 
amount  under  an  annuity  contract,  the  taxpayer's  tax  under 
this  chapter  for  the  taxable  year  in  which  such  amount  is  re- 
ceived shall  be  increased  by  an  amount  equal  to  5  percent  of  the 
portion  of  such  amount  which  is  includible  in  gross  income. 

(s)  Amount  of  Annuity  Contract  Treated  as  Distributed 
Where  Holder  Dies  Before  Annuity  Starting  Date. — 

(1)  In  general. — the  holder  of  any  annuity  contract  dies 
before  the  annuity  starting  date,  an  amount  equal  to  the  cash 
value  of  such  contract  (determined  without  regard  to  any  sur- 
render charge)  shall  be  treated  as  paid  to  such  holder  immedi- 
ately before  his  death. 

(2)  Exception  for  contracts  under  qualified  plans. — This 
subsection  shall  not  apply  to  any  annuity  contract  described  in 
subsection  (e)(5)(D). 

(3)  Basis  adjustment. — For  purposes  of  this  section,  in  the 
case  of  any  contract  under  which  paragraph  (1)  applied,  the 
amount  includible  in  gross  income  by  reason  of  paragraph  (1) 
shall  be  treated  as  a  premium  paid  for  such  contract. 
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(4)  Penalty  not  to  apply.— Subsection  (q)  shall  not  apply  to 
any  amount  includible  in  gross  income  by  reason  of  this  subsec- 
tion. 

E(s)J(£)  Cross  reference  — 

For  limitation  on  adjustments  to  basis  of  annuity  contracts 
sold,  see  section  1021. 

******* 

SEC.  79.  GROUP-TERM  LIFE  INSURANCE  PURCHASED  FOR  EMPLOYEES. 

(a)  General  Rule. — There  shall  be  included  in  the  gross  income 
of  an  employee  for  the  taxable  year  an  amount  equal  to  the  cost  of 
group-term  life  insurance  on  his  life  provided  for  part  or  all  of  such 
year  under  a  policy  (or  policies)  carried  directly  or  indirectly  by  his 
employer  (or  employers);  but  only  to  the  extent  that  such  cost  ex- 
ceeds the  sum  of — 

(1)  the  cost  of  $50,000  of  such  insurance,  and 

(2)  the  amount  (if  any)  paid  by  the  employee  toward  the  pur- 
chase of  such  insurance. 

(b)  Exceptions. — Subsection  (a)  shall  not  apply  to — 

[(1)  the  cost  of  group-term  life  insurance  on  the  life  of  an  indi- 
vidual which  is  provided  under  a  policy  carried  directly  or  indirect- 
ly by  an  employer  after  such  individual  has  terminated  his  employ- 
ment with  such  employer  and  either  has  reached  the  retirement 
age  with  respect  to  such  employer  or  is  disabled  (within  the  mean- 
ing of  section  72(m)(7)),] 

(!)  the  cost  of  group-term  life  insurance  on  the  life  of  an  individual 
which  is  provided  under  a  policy  carried  directly  or  indirectly  by  an 
employer  after  such  individual  has  terminated  his  employment  with 
such  employer  and  is  disabled  (within  the  meaning  of  section 

72(m)(7)), 

******* 

(d)  Nondiscrimination  Requirements. — 

[(1)  In  General. — In  the  case  of  a  discriminatory  group-term  life 
insurance  plan,  paragraph  (1)  of  subsection  (a)  shall  not  apply  with 
respect  to  any  key  employee.] 

(1)  In  general. — In  the  case  of  a  discriminatory  group-term 
life  insurance  plan — 

(A)  subsection  (a)(1)  shall  not  apply  with  respect  to  any 
key  employee,  and 

(B)  the  cost  of  group-term  life  insurance  on  the  life  of  any 
key  employee  shall  be  determined  without  regard  to 
subsection(c). 

jfc  ;fc  3%:  $z  jff  %  ^ 

(e)  Employee  Includes  Former  Employee. — For  purposes  of  this 
section,  the  term  "employee"  includes  a  former  employee. 

SEC.  80.  RESTORATION  OF  VALUE  OF  CERTAIN  SECURITIES. 

(a)  General  Rule. — In  the  case  of  a  domestic  corporation  subject 
to  the  tax  imposed  by  section  11  or  [802,]  801,  if  the  value  of  any  \ 
security  (as  defined  in  section  165(g)(2)) — 

(1)  which  became  worthless  by  reason  of  the  expropriation, 
intervention,  seizure,  or  similar  taking  by  the  government  of 
any  foreign  country,  any  political  subdivision  thereof,  or  any  , 
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agency  or  instrumentality  of  the  foregoing  of  property  to  which 
such  security  was  related,  and 

(2)  which  was  taken  into  account  as  a  loss  from  the  sale  or 
exchange  of  a  capital  asset  or  with  respect  to  which  a  deduc- 
tion for  a  loss  was  allowed  under  section  165, 
is  restored  in  whole  or  in  part  during  any  taxable  year  by  reason  of 
any  recovery  of  money  or  other  property  in  respect  of  the  property 
to  which  such  security  was  related,  the  value  so  restored  (to  the 
extent  that,  when  added  to  the  value  so  restored  during  prior  tax- 
able years,  it  does  not  exceed  the  amount  of  the  loss  described  in 
paragraph  (2))  shall,  except  as  provided  in  subsection  (b),  be  includ- 
ed in  gross  income  for  the  taxable  year  in  which  such  restoration 
occurs. 

******* 

SEC.  86.  SOCIAL  SECURITY  AND  TIER  1  RAILROAD  RETIREMENT  BENE- 
FITS. 

(a)  In  General.—*  *  * 

******* 

(f)  Treatment  as  Pension  or  Annuity  For  Certain  Purposes. — 

For  purposes  of— 

(1)  section  37(c)(3)(A)  (relating  to  reduction  for  amounts  re- 
cieved  as  pension  or  annuity), 

[(1)]  (2)  section  [43]  32  (c)(2)  (defining  earned  income), 
[(2)5  (3)  section  219(f)(1)  (defining  compensation), 
[(3)5  W  section  221(b)(2)  (defining  earned  income),  and 
[(4)5  (5)  section  911(b)(1)  (defining  foreign  earned  income), 

any  social  security  benefit  shall  be  treated  as  an  amount  received 

as  a  pension  or  annuity. 

[SEC.  87.  ALCOHOL  FUEL  CREDIT. 

[Gross  income  includes  an  amount  equal  to  the  amount  of  the 
credit  allowable  to  the  taxpayer  under  section  44E  for  the  taxable 
year  (determined  without  regard  to  subsection  (e)  thereof).] 

SEC.  87.  ALCOHOL  FUEL  CREDIT. 

Gross  income  includes  the  amount  of  the  alcohol  fuel  credit  deter- 
mined with  respect  to  the  taxpayer  for  the  taxable  year  under  sec- 
tion 40(a). 

PART  III— ITEMS  SPECIFICALLY  EXCLUDED  FROM  GROSS 

INCOME 

Sec.  101.  Certain  death  benefits. 
Sec.  102.    Gifts  and  inheritances. 

Sec.  103.    Interest  on  certain  governmental  obligations. 

Sec.  104.    Compensation  for  injuries  or  sickness. 

Sec.  105.    Amounts  received  under  accident  and  health  plans. 

Sec.  106.    Contributions  by  employer  to  accident  and  health  plans. 

Sec.  107.    Rental  value  of  parsonages. 

Sec.  108.    Income  from  discharge  of  indebtedness. 

Sec.  109.    Improvements  by  lessee  on  lessor's  property, 
i  Sec.  110.    Income  taxes  paid  by  lessee  corporation, 
j  Sec.  111.    Recovery  of  bad  debts,  prior  taxes,  and  delinquency  amounts. 
I  Sec.  112.    Certain  combat  pay  of  members  of  the  Armed  Forces. 
|  Sec.  113.    Mustering-out  payments  for  members  of  the  Armed  Forces. 

Sec.  114.    Sports  programs  conducted  for  the  American  National  Red  Cross. 

Sec.  115.    Income  of  States,  municipalities,  etc. 


612 


Sec.  116.    Partial  exclusion  of  dividends  and  interest  received  by  individuals. 

Sec.  117.    Scholarships  and  fellowship  grants. 

Sec.  118.    Contributions  to  the  capital  of  a  corporation. 

Sec.  119.    Meals  or  lodging  furnished  for  the  convenience  of  the  employer. 

Sec.  120.    Amounts  received  under  qualified  group  legal  service  plans. 

Sec.  121.    One-time  exclusion  of  gain  from  sale  of  principal  residence  by  individual 

who  has  attained  age  55. 
Sec.  122.    Certain  reduced  uniformed  services  retirement  pay. 

Sec.  123.    Amounts  received  under  insurance  contracts  for  certain  living  expenses. 

Sec.  124.    Qualified  transportation  provided  by  employer. 

Sec.  125.    Cafeteria  plans. 

Sec.  126.    Certain  cost-sharing  payments. 

Sec.  127.    Educational  assistance  programs. 

Sec.  128.  Interest  on  certain  savings  certificates  [effective  for  tax  years  ending 
after  September  30,  1981]. 

Sec.  128.  Partial  exclusion  of  interest  [effective  for  tax  years  beginning  after  De- 
cember 31,  1981]. 

Sec.  129.    Dependent  care  assistance  programs. 

Sec.  130.    Cross  references  to  other  Acts. 

Sec.  130.    Certain  personal  injury  liability  assignments. 

Sec.  131.    Certain  foster  care  payments. 

[Sec.  132.    Cross  references  to  other  Acts.] 

Sec.  132.    Certain  fringe  benefits. 

Sec.  133.    Cross  references  to  other  Acts. 

SEC.  101.  CERTAIN  DEATH  BENEFITS. 

(a)  Proceeds  of  Life  Insurance  Contracts  Payable  by  Reason 
of  Death.—  *  *  * 

(b)  Employees'  Death  Benefits. — 

(1)  General  rule. — Gross  income  does  not  include  amounts 
received  (whether  in  a  single  sum  or  otherwise)  by  the  benefici- 
aries or  the  estate  of  an  employee,  if  such  amounts  are  paid  by 
or  on  behalf  of  an  employer  and  are  paid  by  reason  of  the 
death  of  the  employee. 

(2)  Special  rules  for  paragraph  (l). — 

(A)  $5,000  Limitation.— The  aggregate  amounts  exclud- 
able under  paragraph  (1)  with  respect  to  the  death  of  any 
employee  shall  not  exceed  $5,000. 

(B)  Nonforfeitable  rights. — Paragraph  (1)  shall  not 
apply  to  amounts  with  respect  to  which  the  employee  pos- 
sessed, immediately  before  his  death,  a  nonforfeitable  right 
to  receive  the  amounts  while  living,  this  subparagraph 
shall  not  apply  to  a  lump  sum  distribution  (as  defined  in 
section  402(e)(4))— 

(i)  by  a  stock  bonus,  pension,  or  profit-sharing  trust 
described  in  section  401(a)  which  is  exempt  from  tax 
under  section  501(a), 

(ii)  under  an  annuity  contract  under  a  plan  de- 
scribed in  section  403(a),  or 

(iii)  under  an  anuity  contract  purchased  by  an  em- 
ployer which  is  an  organization  referred  to  insection 
170(b)(l)(A)(ii)  or  (vi)  or  which  is  a  religious  organiza- 
tion (other  than  a  trust)  and  which  is  exempt  from  tax 
under  section  501(a),  but  only  with  respect  to  that  por- 
tion of  such  total  distributions  payable  which  bears 
the  same  ratio  to  the  amount  of  such  total  distribu- 
tions payable  which  is  (without  regard  to  this  subsec- 
tion) includible  in  gross  income,  as  the  amounts  con- 
tributed by  the  employer  for  such  annuity  contract 
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which  are  excludable  from  gross  income  under  section 
403(b)  bear  to  the  total  amounts  contributed  by  the 
employer  for  such  annuity  contract. 

(C)  Joint  and  survivor  annuities— Paragraph  (1)  shall 
not  apply  to  amounts  received  by  a  surviving  annuitant 
under  a  joint  and  survivor's  annuity  contract  after  the 
first  day  of  the  first  period  for  which  an  amount  was  re- 
ceived as  an  annuity  by  the  employee  (or  would  have  been 
received  if  the  employee  had  lived). 

(D)  Other  annuities. — In  the  case  of  any  amount  to 
which  section  72  (relating  to  annuities,  etc.,  applies,  the 
amount  which  is  excludable  under  paragraph  (1)  (as  modi- 
fied by  the  preceding  subparagraphs  of  this  paragraph) 
shall  be  determined  by  reference  to  the  value  of  such 
amount  as  of  the  day  on  which  the  employee  died.  Any 
amount  so  excludable  under  paragraph  (1)  shall,  for  pur- 
poses of  section  72,  be  treated  as  additional  consideration 
paid  by  the  employee.  Paragraph  (1)  shall  not  apply  in  the 
case  of  an  annuity  under  chapter  73  of  title  10  of  the 
United  States  Code  if  the  member  or  former  member  of 
the  uniformed  services  by  reason  of  whose  death  such  an- 
nuity is  payable  died  after  attaining  retirement  age. 

(3)  Treatment  of  self-employed  individual. — For  purposes 
of  this  subsection — 

(A)  Self-employed  individual  not  considered  employee. — 
Except  as  provided  in  subparagraph  (B),  the  term  '  'employee" 
does  not  include  a  self-employed  individual  described  in  section 
401(c)(1). 

[(B)  Special  rule  for  certain  lump  sum  distribu- 
tions.— In  the  case  of  any  lump  sum  distribution  described 
in  the  second  sentence  of  paragraph  (2)(B),  the  term  "em- 
ployee" includes  a  self-employed  individual  described  in 
section  401(c)(1).] 

(B)  Special  rule  for  certain  distributions. — In  the 
case  of  any  amount  paid  or  distributed — 

(i)  by  a  trust  described  in  section  401  (a)  which  is 
exempt  from  tax  under  section  501(a),  or 

(ii)  under  a  plan  described  in  section  403(a), 

the  term  "employee"  includes  a  self-employed  individual 
described  in  section  401(c)(1). 

[(e)  Alimony,  etc.,  Payments.— 

[(1)  In  general. — This  section  shall  not  apply  to  so  much  of 
any  payment  as  is  includible  in  the  gross  income  of  the  wife 
under  section  71  (relating  to  alimony)  or  section  682  (relating 
to  income  of  an  estate  or  trust  in  case  of  divorce,  etc.). 
[(2)  Cross  reference. — 

[For  definition  of  "wife"  see  section  7701  (a)(17).] 
(f)  Proceeds  of  Flexible  Premium  Contracts  Issued  Before 
January  1,  1984  Payable  by  Reason  of  Death. — 

(1)  In  general. — Any  amount  paid  by  reason  of  the  death  of 
the  insured  under  a  flexible  premium  life  insurance  contract 
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issue  before  January  1,  1984  shall  be  excluded  from  gross 
income  only  if — 

(A)  under  such  contract — 

(i)  the  sum  of  the  premiums  paid  under  such  con- 
tract does  not  a  any  time  exceed  the  guidelines  premi- 
um limitation  as  of  such  time,  and 

(ii)  any  amount  payable  by  reason  of  the  death  of 
the  insured  (determined  without  regard  to  any  quali- 
fied additional  benefit)  is  not  at  any  time  less  than  the 
applicable  percentage  of  the  cash  value  of  such  con- 
tract at  such  time,  or 

(B)  By  the  terms  of  such  contract,  the  cash  value  of  such 
contract  may  not  at  any  time  exceed  the  net  single  premi- 
um with  respect  to  the  amount  payable  by  reason  of  the 
death  of  the  insured  (determined  without  regard  to  any 
qualified  additional  benefit)  at  such  time. 

******* 

SEC.  103.  INTEREST  ON  CERTAIN  GOVERNMENTAL  OBLIGATIONS. 

(a)  General  Rule. — Gross  income  does  not  include  interest  on — 

(1)  the  obligations  of  a  State,  a  Territory,  or  a  possession  of 
the  United  States,  or  any  political  subdivision  of  any  of  the 
foregoing,  or  of  the  District  of  Columbia;  and 

(2)  qualified  scholarship  funding  bonds. 

(b)  Industrial  Development  Bonds. — 

(1)  Subsection  (a)(1)  or  (2)  not  to  apply.—*  *  * 
******* 

(4)  Certain  exempt  activities. — Paragraph  (1)  shall  not 
apply  to  any  obligation  which  is  issued  as  part  of  an  issue  sub- 
stantially all  of  the  proceeds  of  which  are  to  be  used  to  pro- 
vide— 

(A)  projects  for  residential  rental  property  if  at  all  times 
during  the  qualified  project  period — 

(i)  15  percent  or  more  in  the  case  of  targeted  area 
projects,  or 

(ii)  20  percent  or  more  in  the  case  of  any  other 
project, 

of  the  units  in  each  project  are  to  be  occupied  by  individ- 
uals of  low  or  moderate  income, 

(B)  sports  facilities, 

(C)  convention  or  trade  show  facilities, 

(D)  airports,  docks,  wharves,  mass  commuting  facilities, 
parking  facilities,  or  storage  or  training  facilities  directly 
related  to  any  of  the  foregoing, 

(E)  sewage  or  solid  waste  disposal  facilities  or  facilities 
for  the  local  furnishing  of  electric  energy  or  gas, 

(F)  air  or  water  pollution  control  facilities, 

(G)  facilities  for  the  furnishing  of  water  for  any  purpose 
if— 

(i)  the  water  is  or  will  be  made  available  to  members 
of  the  general  public  (including  electric  utility,  indus- 
trial, agricultural,  or  commercial  users),  and 
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(ii)  either  the  facilities  are  operated  by  a  governmen- 
tal unit  or  the  rates  for  the  furnishing  or  sale  of  the 
water  have  been  established  or  approved  by  a  State  or 
political  subdivision  thereof,  by  an  agency  or  instru- 
mentality of  the  United  States,  or  by  a  public  service 
or  public  utility  commission  or  other  similar  body  of 
any  State  or  political  subdivision  thereof, 

(H)  qualified  hydroelectric  generating  facilities, 

(I)  qualified  mass  commuting  vehicles,  or 
(J)  local  district  heating  or  cooling  facilities. 

For  purposes  of  subparagraph  (E),  the  local  furnishing  of  elec- 
tric energy  or  gas  from  a  facility  shall  include  furnishing  solely 
within  the  area  consisting  of  a  city  and  1  contiguous  county. 

For  purposes  of  subparagraph  (A),  any  property  shall  not  be 
treated  as  failing  to  be  residential  rental  property  merely  be- 
cause part  of  the  building  in  which  such  property  is  located  is 
used  for  purposes  other  than  residential  purposes. 

******* 

(6)  Exemption  for  certain  small  issues. — 
(A)  In  general.—*  *  * 

******* 

(F)  Certain  capital  expenditures  not  taken  into  ac- 
count.— For  purposes  of  subparagraph  (D)(ii),  any  capital 
expenditure — 

Q\    *    *  * 

******* 

(iv)  described  in  clause  (i)  or  (ii)  of  section  [44F] 
30(b)(2)(A)  for  which  a  deduction  was  allowed  under 
section  174(a), 
shall  not  be  taken  into  account. 

******* 

(I)  Aggregate  amount  of  capital  expenditures  where 

THERE  IS  URBAN  DEVELOPMENT  ACTION  GRANT. — In  the  Case 

of  any  issue  substantially  all  of  the  proceeds  of  which  are 
to  be  used  to  provide  facilities  with  respect  to  which  an 
urban  development  action  grant  has  been  made  under  sec- 
tion 119  of  the  Housing  and  Community  Development  Act 
of  1974,  capital  expenditures  of  not  to  exceed 
[$10,000,000]  $15,000,000  shall  not  be  taken  into  account 
for  purposes  of  applying  subparagraph  (D)(ii).  This  subpar- 
agraph shall  not  apply  unless  the  amount  of  the  urban  de- 
velopment action  grant  equals  or  exceeds  5  percent  of  the 
total  capital  expenditures  on  the  facilities  with  respect  to 
which  the  action  grant  has  been  made. 

******* 

(P)  Exemption  not  to  apply  to  existing  facilities.— 
(i)  In  general. — Subparagraph  (A)  shall  not  apply  to 
any  obligation  issued  as  part  of  an  issue  if  any  portion 
of  the  proceeds  of  such  issue  is  to  be  used  for  the  acqui- 
sition of  any  property  unless  the  first  use  of  such  prop- 
erty is  pursuant  to  such  issue. 
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(ii)  Exception  for  substantial  rehabilitation. — 
Clause  (i)  shall  not  apply  to  any  proceeds  with  respect 
to  any  property  if  such  proceeds  would  be  treated  as 
qualified  rehabilitation  expenditures  under  section 
48(g)  (determined  without  regard  to  paragraph  (2)(B)(ii) 
thereof). 

(Q)  Aggregation  of  issues  with  respect  to  single 
project. — For  purposes  of  this  paragraph,  2  or  more  issues 
part  or  all  of  which  are  to  be  used  with  respect  to  a  single 
building,  an  enclosed  shopping  mall,  or  a  strip  of  offices, 
stores,  or  residences  using  substantial  common  facilities 
shall  be  treated  as  1  issue  (and  any  person  who  is  a  princi- 
pal user  with  respect  to  any  of  such  issues  shall  be  treated 
as  a  principal  user  with  respect  to  the  aggregated  issue). 

******* 

(13)  Exception— Paragraphs  (4),  (5),  (6),  and  (7)  shall  not 
apply  with  respect  to  any  obligation  for  any  period  during 
which  it  is  held  by  a  person  who  is  a  substantial  user  of  the 
facilities  or  a  related  person.  For  purposes  of  this  paragraph,  a 
partnership  and  each  of  its  partners  shall  be  treated  as  related 
persons. 

******* 

(15)  Aggregate  limit  per  taxpayer  for  small  issue  excep- 
tion.— 

(A)  In  general. — Paragraph  (6)  of  this  subsection  shall 
not  apply  to  any  issue  if  the  aggregate  authorized  face 
amount  of  such  issue  allocated  to  any  benefidiary  (when  in- 
creased by  the  outstanding  tax-exempt  idbs  of  such  benefi- 
ciary) exceed  $40, 000, 000. 

(B)  Outstanding  tax-exempt  IDE's  of  any  person. — 
For  purposes  of  applying  subparagraph  (A)  with  respect  to 
any  issue,  the  outstanding  tax-exempt  IDBs  of  any  person 
who  is  a  beneficiary  with  respect  to  such  issue  is  the  aggre- 
gate face  amount  of  all  industrial  development  bonds  the 
interest  on  which  is  exempt  from  tax  under  subsection  (a) — 

(i)  which  are  allocated  to  such  beneficiary,  and 

(ii)  which  are  outstanding  at  the  time  of  such  later 
issue  (not  including  as  outstanding  any  obligation 
which  is  to  be  redeemed  from  the  proceeds  of  the  later 
issue). 

(C)  Allocation  of  amount  of  issue. — 

(i)  Amount  allocated  to  developer,  etc. — Except 
to  the  extent  that  the  amount  of  any  issue  is  not  allo- 
cated to  beneficiaries  under  clause  (ii),  no  portion  of 
such  issue  shall  be  allocated  to  any  person  who  is  a 
beneficiary  by  reason  of  owning  the  facilities  being  fi- 
nanced by  the  issue  and  renting  such  facilities  to  other 
persons. 

(ii)  Allocation  to  other  beneficiaries. — The 
amount  of  any  issue  shall  be  allocated  among  benefici- 
aries who  are  not  described  in  clause  (i)  as  follows: 
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(I)  If  one  of  such  beneficiaries  uses  more  than  50 
percent  of  the  facilities,  the  entire  amount  of  the 
issue  shall  be  allocated  to  such  beneficiary. 

(II)  In  any  case  to  which  subclause  (I)  does  not 
apply,  the  amount  of  such  issue  shall  be  allocated 
equally  among  beneficiaries  who  use  at  least  25 
percent  but  not  more  than  50  percent  of  the  facili- 
ties; except  that  no  one  such  person  shall  be  allo- 
cated more  than  50  percent. 

(D)  Beneficiary. — For  purposes  of  this  paragraph,  the 
term  "beneficiary"  means  any  person  who  is  a  user  of  the 
facilities  being  financed  by  the  issue. 

(E)  Treatment  of  related  persons. — For  purposes  of 
this  paragraph,  all  persons  who  are  related  (within  the 
meaning  of  paragraph  (6)(C))  to  each  other  shall  be  treated 
as  one  person. 

(16)  Acquisition  of  land  not  permitted. — 

(A)  In  general. — Paragraphs  (4),  (5),  (6),  and  (7)  shall 
not  apply  with  respect  to  any  obligation  issued  as  part  of 
an  issue  if  any  portion  of  the  proceeds  of  such  issue  are  to 
be  used  (directly  or  indirectly)  for  the  acquisition  of  land. 

(B)  Exception  for  first-time  farmers. — 

(i)  In  general. — If  the  requirements  of  clause  (ii)  are 
met  with  respect  to  any  land,  subparagraph  (A)  shall 
not  apply  to  such  land  (but  only  to  the  extent  of  ex- 
penditures not  in  excess  of  $250,000). 

(ii)  Acquisition  by  first-time  farmer.— The  re- 
quirements of  this  clause  are  met  with  respect  to  any 
land  if— 

(I)  such  land  is  to  be  used  for  farming  purposes, 
and 

(II)  such  land  is  to  be  acquired  by  an  individual 
who  is  a  first-time  farmers,  who  will  be  the  princi- 
pal user  of  such  land,  and  who  will  materially 
participate  in  the  operation  of  the  farm  of  which 
such  land  is  a  part. 

(Hi)  First-time  farmer. — For  purposes  of  this  sub- 
paragraph, the  term  "first-time  farmer"  means  any  in- 
dividual who  has  not  at  any  time  had  any  direct  or  in- 
direct ownership  interest  in  any  farm  in  the  operation 
of  which  such  individual  materially  participated. 

(iv)  Farm. — For  purposes  of  this  subparagraph,  the 
term  "farm "  has  the  meaning  given  such  term  by  sec- 
tion 6420(c)(2). 

(17)  NO  PORTION  OF  BONDS  MAY  BE  ISSUED  FOR  SKYBOXES,  AIR- 
PLANES, gambling  establishments,  etc. — Paragraphs  (4),  (5), 
(6),  and  (7)  shall  not  apply  to  any  obligation  issued  as  part  of 
an  issue  if  any  portion  of  the  proceeds  of  such  issue  is  to  be 
used  to  provide  any  airplane,  skybox  or  other  private  luxury 
box,  any  facility  primarily  used  for  gambling,  or  any  store  the 
principal  business  of  which  is  the  sale  of  alcoholic  beverages  for 
consumption  off  premises. 

(c)  Arbitrage  Bonds. — 
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(1)  Subsection  (a)  (l)  or  (2)  not  to  apply.—*  *  * 

******* 

(6)  Extension  of  mortgage  subsidy  bond  arbitrage  rules 
to  private  activity  bonds. — 

(A)  In  general. — Under  regulations,  any  private  activity 
bond  shall  be  treated  as  an  obligation  not  described  in  sub- 
section (a)(1)  or  (2)  unless  the  issue  of  which  such  bond  is 
part  of  meets  the  requirements  similar  to  those  of  section 
103A(i). 

(B)  Student  loan  incentive  payments  not  taken  into 
account. — For  purposes  of  applying  section  103 A(i)  as 
made  applicable  to  private  activity  bonds  by  subparagraph 
(A),  payments  described  in  paragraph  (5)  shall  not  be  taken 
into  account. 

1(6)1  (?)  Regulations.— The  Secretary  shall  prescribe  such 
regulations  as  may  be  necessary  to  carry  out  the  purposes  of  this 
subsection. 

[(h)  Certain  Obligations  Must  Not  Be  Guaranteed  or  Subsi- 
dized Under  an  Energy  Program. — 

[(1)  In  general. — An  obligation  to  which  this  subsection  ap- 
plies shall  be  treated  as  an  obligation  not  described  in  subsec- 
tion (a)  if— 

[(A)  the  payment  of  principal  or  interest  with  respect  to 
such  obligation  is  guaranteed  (in  whole  or  in  part)  by  the 
United  States  under  a  program  a  principal  purpose  of 
which  is  to  encourage  the  production  or  conservation  of 
energy,  or 

[(B)  the  payment  of  the  principal  or  interest  with  re- 
spect to  such  obligation  is  to  be  made  (in  whole  or  in  part) 
with  funds  provided  under  such  a  program  of  the  United 
States,  a  State,  or  a  political  subdivision  of  a  State. 
[(2)  Obligations  to  which  this  subsection  applies. — This 
subsection  shall  apply  to  any  obligations  to  which  paragraph 
(1)  of  subsection  (b)  does  not  apply  by  reason  of— 

[(A)  subsection  (b)(4)(H)  (relating  to  qualified  hydroelec- 
tric generating  facilities),  or 

[(B)  subsection  (g)  (relating  to  qualified  steam-generat- 
ing or  alcohol-producing  facilities).] 
(h)  Obligation  Must  Not  Be  Guaranteed,  Etc.— 

(1)  In  general. — An  obligation  shall  not  be  treated  as  an  ob- 
ligation described  in  subsection  (a)  if  such  obligation  is  federal- 
ly guaranteed. 

(2)  Federally  guaranteed  defined. — For  purposes  of  para- 
graph (1),  an  obligation  is  federally  guaranteed  if— 

(A)  the  payment  of  principal  or  interest  with  respect  to 
such  obligation  is  guaranteed  (in  whole  or  in  part)  by  the 
United  States  (or  any  agency  or  instrumentality  thereof), 

(B)  such  obligation  is  issued  as  part  of  an  issue  and  a  sig- 
nificant portion  of  the  proceeds  of  such  issue  are  to  be — 

(i)  used  in  making  loans  the  payment  of  principal  or 
interest  with  respect  to  which  are  to  be  guaranteed  (in 
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whole  or  in  part)  by  the  United  States  or  any  agency  or 
instrumentality  thereof,  or 

(ii)  invested  (directly  or  indirectly)  in  deposits  or  ac- 
counts in  a  federally  insured  financial  institution,  or 
(C)  the  payment  of  principal  or  interest  on  such  obliga- 
tion is  otherwise  indirectly  guaranteed  (in  whole  or  in  part) 
by  the  United  States  or  an  agency  or  instrumentality  there- 
of 

(3)  Exceptions  — 

(A)  Certain  insurance  programs.— An  obligation  shall 
not  be  treated  as  federally  guaranteed  by  reason  of— 

(i)  any  guarantee  by  the  Federal  Housing  Adminstra- 
tion  or  the  Veterans'  Administration,  or 

(ii)  any  guarantee  of  student  loans. 

(B)  Debt  service,  etc. — Paragraph  (1)  shall  not  apply 
to— 

(i)  proceeds  of  the  issue  invested  for  an  initial  tempo- 
rary period  until  such  proceeds  are  needed  for  the  pur- 
pose for  which  such  issue  was  issued, 

(ii)  investments  related  to  debt  service, 

(Hi)  investments  of  a  reserve  which  meet  the  requrie- 
ments  of  subsection  (c)(4)(B),  or 

(iv)  other  investments  permitted  under  regulations. 

(4)  Definitions. — For  purposes  of  this  subsection — 

(A)  Treatment  of  certain  entities  with  authority  to 
borrow  from  United  States. — Any  entity  with  statutory 
authority  to  borrow  from  the  United  States  shall  be  treated 
as  an  instrumentality  of  the  United  States. 

(B)  Federally  insured  financial  institution. — The 
term  ufederally  insured  financial  institution"  means — 

(i)  a  bank  (as  defined  in  section  581), 

(ii)  a  mutual  savings  bank,  cooperative  bank,  domes- 
tic building  and  loan  association,  or  other  savings  in- 
stitution, or 

(iW  a  credit  union, 
the  deposits  or  accounts  in  which  are  insured  under  Feder- 
al law. 

(5)  Certain  obligations  subsidized  under  energy  pro- 
gram.— 

(A)  In  general. — An  obligation  to  which  this  paragraph 
applies  shall  be  treated  as  an  obligation  not  described  in 
subsection  (a)  if  the  payment  of  the  principal  or  interest 
with  respect  to  such  obligation  is  to  be  made  (in  whole  or  in 
part)  under  a  program  of  the  United  States,  a  State,  or  a 
political  subdivision  of  a  State  the  principal  purpose  of 
which  is  to  encourage  the  production  or  conservation  of 
energy. 

(B)  Obligations  to  which  paragraph  applies. — This 
paragraph  shall  apply  to  any  obligations  to  which  para- 
graph (1)  of  subsection  (b)  does  not  apply  by  reason  of— 

(i)  subsection  (b)(4)(H)  (relating  to  qualified  hydro- 
electric generating  facilities),  or 
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(iv)  subsection  (g)  (relating  to  qualified  steam-generat- 
ing or  alcohol-producing  facilities). 

sfc  sfj  sf:  jfs  3^  jfr  jfc 

(m)  Obligations  Exempt  Other  Than  Under  This  Title. — 

(1)  Prior  exemptions. — For  purposes  of  this  title,  notwith- 
standing any  provisions  of  this  section  or  section  103 A  any  ob- 
ligation the  interest  on  which  is  exempt  from  taxation  under 
this  title  under  any  provision  of  law  which  is  in  effect  on  the 
date  of  the  enactment  of  this  subsection  (other  than  a  provi- 
sion of  this  title)  shall  be  treated  as  an  obligation  described  in 
subsection  (a).  In  the  case  of  an  obligation  issued  after  Decem- 
ber 31,  1983,  such  obligation  shall  not  be  treated  in  this  para- 
graph unless  the  requirements  of  subsections  (b),  (c),  (h),  (j),  (k), 
and  (I)  of  this  section  and  section  103 A  (whichever  are  appropri- 
ate) are  met  with  respect  to  such  obligation. 

******* 

(n)  Limitation  on  Aggregate  Amount  of  Private  Activity 
Bonds  Issued  During  Any  Calendar  Year. — 

(1)  In  general. — A  private  activity  bond  issued  as  part  of  an 
issue  shall  be  treated  as  an  obligation  not  described  in  subsec- 
tion (a)  if  the  aggregate  amount  of  private  activity  bonds  issued 
pursuant  to  such  issue,  when  added  to  the  aggregate  amount  of 
private  activity  bonds  previously  issued  by  the  issuing  authority 
during  the  calendar  year,  exceeds  such  authority's  private  activ- 
ity bond  limit  for  such  calendar  year. 

(2)  Private  activity  bond  limit  for  state  agencies. — For 
purposes  of  this  subsection — 

(A)  In  general. — The  private  activity  bond  limit  for  any 
agency  of  the  State  authorized  to  issue  private  activity 
bonds  for  any  calendar  year  shall  be  50  percent  of  the  State 
ceiling  for  such  calendar  year. 

(B)  Special  rule  where  state  has  more  than  i 
agency. — If  more  than  1  agency  of  the  State  is  authorized 
to  issue  private  activity  bonds,  all  such  agencies  shall  be 
treated  as  a  single  agency. 

(3)  Private  activity  bond  limit  for  other  issuers. — For 
purposes  of  this  subsection — 

(A)  In  general. — The  private  activity  bond  limit  for  any 
issuing  authority  (other  than  a  State  agency)  for  any  calen- 
dar year  is  an  amount  which  bears  the  same  ratio  to  50 
percent  of  the  State  ceiling  for  such  calendar  year  as — 

(i)  the  population  of  the  jurisdiction  of  such  issuing 
authority,  bears  to 

(ii)  the  population  for  the  entire  State. 

(B)  Overlapping  jurisdictions. — For  purposes  of  sub- 
paragraph (A)(i),  rules  similar  to  the  rules  of  section 
103A(g)(3)(B)  shall  apply. 

(4)  State  ceiling. — For  purposes  of  this  subsection — 

(A)  In  general. — The  State  ceiling  applicable  to  any 
State  for  any  calendar  year  shall  be  an  amount  equal  to 
$150  multiplied  by  the  State  s  population. 
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(B)  PHASEIN  OF  LIMITATION  WHERE  AMOUNT  OF  1983  PRI- 
VATE ACTIVITY  BONDS  EXCEEDS  THE  CEILING. — 

(i)  In  general. — In  the  case  of  any  State  which  had 
an  excess  bond  amount  for  1983,  the  State  ceiling  for 
calendar  year  1984  shall  be  the  sum  of  the  State  ceiling 
determined  under  subparagraph  (A)  plus  50  percent  of 
the  excess  bond  amount  for  1983. 

(ii)  Excess  bond  amount  for  1983 — For  purposes  of 
clause  (i),  the  excess  bond  amount  for  1983  in  any  State 
is  the  excess  (if  any)  of— 

(I)  the  aggregate  amount  of  private  activity 
bonds  issued  by  issuing  authorities  in  such  State 
during  the  first  9  months  of  calendar  year  1983 
multiplied  by  4/3,  over 

(II)  the  State  ceiling  determined  under  subpara- 
graph (A)  for  calendar  year  1984- 

(C)  Adjustment  of  ceiling  to  reflect  termination  of 
small  issue  exemption. — In  the  case  of  calendar  years 
after  1986,  subparagraph  (A)  shall  be  applied  by  substitut- 
ing "$100"  for  "$150". 

(5)  Special  rule  for  states  with  constitutional  home 
rule  cities. — In  the  case  of  any  State  with  1  or  more  constitu- 
tional home  rule  cities  (as  defined  in  section  103A(g)(5)(C)),  rules 
similar  to  the  rules  of  paragraphs  (5)  and  (6)(Q),  of  section 
103A(g)  shall  apply  for  purposes  of  this  subsection. 

(6)  State  may  provide  for  different  allocation. — 

(A)  In  general. — Except  as  provided  in  section 
103A(g)(6)(C)  as  made  applicable  by  paragraph  (5),  a  State 
may,  by  law  enacted  after  the  date  of  the  enactment  of  this 
subsection,  provide  a  different  formula  for  allocating  the 
State  ceiling  among  the  governmental  units  in  such  State 
having  authority  to  issue  private  activity  bonds. 

(B)  Interim  authority  for  Governor. — 

(i)  In  general. — Except  as  provided  in  section 
103A(G)(6)(C)  (as  so  made  applicable),  the  Governor  of 
any  State  may  proclaim  a  different  formula  for  allocat- 
ing the  State  ceiling  among  the  governmental  units  in 
such  State  having  authority  to  issue  private  activity 
bonds. 

(ii)  Termination  of  authority. — The  authority  pro- 
vided in  clause  (i)  shall  not  apply  after  the  earlier  of— 

(I)  the  first  day  of  the  first  calendar  year  begin- 
ning after  the  first  calendar  year  after  1983  during 
which  the  legislature  of  the  State  met  in  regular 
session,  or 

(II)  the  effective  data  of  any  State  legislation 
with  respect  to  the  allocation  of  the  State  ceiling 
enacted  after  the  date  of  the  enactment  of  this  sub- 
section. 

(7)  Private  activity  bond. — For  purposes  of  this  subsec- 
tion— 

(A)  In  general. — Except  as  otherwise  provided  in  this 
paragraph,  the  term  "private  activity  bond"  means  any  ob- 
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ligation  the  interest  on  which  is  exempt  from  tax  under 
subsection  (a)  and  which  is — 

(i)  an  industrial  development  bond,  or 

(ii)  a  student  loan  bond. 

(B)  Refunding  issues. — The  term  "private  activity  bond" 
shall  not  include  any  obligation  which  is  issued  to  refund 
another  obligation  to  the  extent  that  the  amount  of  such 
obligation  does  not  exceed  the  amount  of  the  refunded  obli- 
gation. In  the  case  of  any  student  loan  bond,  the  preceding 
sentence  shall  apply  only  if— 

(i)  the  maturity  date  of  the  refunding  obligation  is 
not  later  then  the  maturity  date  of  the  obligation  to  be 
refunded,  or 

(ii)  the  maturity  date  of  the  refunding  obligation  is 
not  later  than  the  date  15  years  after  the  date  on 
which  the  refunded  obligation  was  issued  (or  in  the 
case  of  a  series  of  refundings,  the  date  on  which  the 
original  obligation  was  issued). 

(8)  Student  loan  bonds. — For  purposes  of  this  subsection, 
the  term  "student  loan  bond"  means  an  obligation  which  is 
issued  as  part  of  an  issue  all  or  a  major  portion  of  the  proceeds 
of  which  are  to  be  used  directly  or  indirectly  to  finance  loans  to 
individuals  for  education  expenses. 

(9)  Population. — For  purposes  of  this  subsection,  determina- 
tions of  the  population  of  any  State  (or  issuing  authority)  shall 
be  made  with  respect  to  any  calendar  year  on  the  basis  of  the 
most  recent  census  estimate  of  the  resident  population  of  such 
State  (or  issuing  authority)  published  by  the  Bureau  of  the 
Census  before  the  beginning  of  such  calendar  year. 

(10)  Elective  3-year  carryforward  of  unused  limitation 
for  specified  project. — 

(A)  In  general. — If— 

(i)  an  issuing  authority's  private  activity  bond  limit 
for  any  calendar  year  after  1983,  exceeds 

(ii)  the  aggegate  amount  of  private  activity  bonds 
issued  during  such  calendar  year  by  such  authority,  j 

such  authority  may  elect  to  treat  all  (or  any  portion)  of 
such  excess  as  a  carryforward  for  1  or  more  carryforward  \ 
projects. 

(B)  Election  must  specify  project. — In  any  election 
under  subparagraph  (A),  the  issuing  authority  shall — 

(i)  specify  the  project  for  which  the  carryforward  is  j 
elected,  and 

(ii)  specify  the  portion  of  the  excess  described  in  sub- 
paragraph (A)  which  is  to  be  a  carryforward  for  each 
such  project. 

(C)  Use  of  carryforward. — 

(i)  In  general. — If  any  issuing  authority  elects  a  car- 
ryforward under  subparagraph  (A)  with  respect  to  any 
carryforward  project,  any  private  activity  bonds  issued 
by  such  authority  with  respect  to  such  project  during 
the  3  calendar  years  following  the  calendar  year  in 
which  the  carryforward  arose  shall  not  be  taken  into 
account  under  paragraph  (1)  to  the  extent  the  amount 
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of  such  bonds  do  not  exceed  the  amount  of  the  carryfor- 
ward elected  for  such  project. 

(ii)  Order  in  which  carryforward  used. — Carry- 
forwards elected  with  respect  to  any  project  shall  be 
used  in  the  order  of  the  calendar  years  in  which  they 
arose. 

(D)  Election. — Any  election  made  under  this  paragraph 
shall  be  made  at  such  time  and  in  such  manner  as  the  Sec- 
retary shall  by  regulations  prescribe.  Any  such  election  (and 
any  specification  contained  therein),  once  made,  shall  be  ir- 
revocable. 

(E)  Carryforward  project. — For  purposes  of  this  para- 
graph, the  term  ''carryforward project"  means — 

(i)  any  project  described  in  paragraph  (4)  or  (5)  of 
subsection  (b),  and 

(ii)  the  purpose  of  issuing  student  loan  bonds. 
[(n)]  (o)  Cross  References. — 

For  provisions  relating  to  the  taxable  status  of— 

(1)  Certain  obligations  issued  by  Indian  tribal  govern- 
ments (or  their  subdivisions),  see  section  7871. 

(2)  Exempt  interest  dividends  of  regulated  investment 
companies,  see  section  852(b)(5)(B). 

(3)  Puerto  Rican  bonds,  see  section  3  of  the  Act  of  March 
2,  1917,  as  amended  (48  U.S.C.  745). 

(4)  Virgin  Islands  insular  and  municipal  bonds,  see  sec- 
tion 1  of  the  Act  of  October  27,  1919  (48  U.S.C.  1402). 

(5)  Certain  obligations  issued  under  title  I  of  the  Housing 
Act  of  1949,  see  section  102(g)  of  title  I  of  such  Act  (42 
U.S.C.  1452(g)). 

SEC.  103A.  MORTGAGE  SUBSIDY  BONDS. 

(a)  General  Rule.—*  *  * 

******* 

(c)  Qualified  Mortgage  Bond;  Qualified  Mortgage  Issue; 
Qualified  Veterans'  Mortgage  Bond.— 

(1)  Qualified  mortgage  bond  defined. — 

(A)  In  general. — For  purposes  of  this  title,  the  term 
' 'qualified  mortgage  bond"  means  an  obligation  which  is 
issued  as  part  of  a  qualified  mortgage  issue. 

(B)  Termination  December  31,  [1983]  1988. — Obligation 
issued  after  December  31,  [1983]  1988,  may  be  treated  as 
qualified  mortgage  bond. 

******* 

(3)  Qualified  veterans'  mortgage  bond  defined. — For  pur- 
poses of  this  section,  the  term  "qualified  veterans'  mortgage 
bond"  means  any  obligation — 

(A)  which  is  issued  as  part  of  an  issue  substantially  all  of 
the  proceeds  of  which  are  to  be  used  to  provide  residences 
for  veterans, 

(B)  the  payment  of  the  principal  and  interest  on  which  is 
secured  by  the  general  obligation  of  a  State,  and 
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(C)  which  is  part  of  an  issue  which  meets  the  require- 
ments of  [subsection  (j)(l).J  [paragraphs  (1)  and  (3)  of 
subsection  (j)] 

No  obligation  issued  after  December  SI,  1988,  may  be  treated  as 
a  qualified  veterans'  mortgage  bond. 

******* 

(g)  Limitation  on  Aggregate  Amount  of  Qualified  Mortgage 
Bonds  Issued  During  Any  Calendar  Year. — 

(1)  In  general. — An  issue  meets  the  requirements  of  this 
subsection  only  if  the  aggregate  amount  of  bonds  issued  pursu- 
ant thereto,  when  added  to  the  aggregate  amount  of  qualified 
mortgage  bonds  previously  issued  by  the  issuing  authority 
during  the  calendar  year,  does  not  exceed  the  applicable  limit 
for  such  authority  for  such  calendar  year. 

(2)  Applicable  limit  for  state  housing  agency. — For  pur- 
poses of  this  subsection — 

(A)  In  general. — The  applicable  limit  for  any  State 
housing  finance  agency  for  any  calendar  year  shall  be  50 
percent  of  the  State  ceiling  for  such  year. 

(B)  Special  rule  where  more  than  i  agency. — If  any 
State  has  more  than  1  State  housing  finance  agency,  all 
such  agencies  shall  be  treated  as  a  single  agency. 

(3)  Applicable  limit  for  other  issuers. — For  purposes  of 
this  subsection — 

(A)  In  general. — The  applicable  limit  for  any  issuing 
authority  (other  than  a  State  housing  finance  agency)  for 
any  calendar  year  is  an  amount  which  bears  the  same 
ratio  to  50  percent  of  the  State  ceiling  for  such  year  as — 
[(i)  the  average  annual  aggregate  principal  amount 
of  mortgages  executed  during  the  immediately  preced- 
ing 3  calendar  years  for  single-family,  owner-occupied 
residences  located  within  the  jurisdiction  of  such  issu- 
ing authority,  bears  to 

[(h)  an  average  determined  in  the  same  way  for  the 
entire  State.] 

(i)  the  population  of  the  jurisdiction  of  such  issuing 
authority,  bears  to 

(ii)  the  population  for  the  entire  State. 

For  the  purposes  of  the  preceding  sentence,  the  determination  of 
population  shall  be  made  in  accordance  with  section  103(n)(9). 

******* 

[(4)  State  ceiling. — For  purposes  of  this  subsection,  the 
State  ceiling  applicable  to  any  State  for  any  calendar  year 
shall  be  the  greater  of— 

[(A)  9  percent  of  the  average  annual  aggregate  principal 
amount  of  mortgages  executed  during  the  immediately 
preceding  3  calendar  years  for  single-family,  owner-occu- 
pied residences  located  within  the  jurisdiction  of  such 
State,  or 

[(B)  $200,000,000.] 

(4)  State  ceiling. — For  purposes  of  this  section — 
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(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  State  ceiling  applicable  to  any  State  for  any  calen- 
dar year  shall  be  the  greater  of— 

(i)  9  percent  of  the  average  annual  aggregate  princi- 
pal amount  of  mortgages  executed  during  the  immedi- 
ately preceding  3  calendar  years  for  single- family, 
owner-occupied  residences  located  within  the  jursidic- 
tion  of  such  State,  or 

(ii)  $200,000,000. 

(B)  Reduction  for  amount  of  qualified  veterans' 

MORTGAGE   BONDS    ISSUED    DURING    PRECEDING  CALENDAR 

year. — The  State  ceiling  applicable  to  any  State  for  any 
calendar  year  shall  be  reduced  by  the  aggregate  amount  of 
qualified  veterans'  mortgage  bonds  issued  in  the  State 
during  the  preceding  calendar  year. 

******* 

(8)  Reduction  for  mortgage  credit  certificates.— The  ap- 
plicable limit  of  any  issuing  authority  for  any  calendar  year 
shall  be  reduced  by  the  sum  of— 

(A)  the  amount  of  qualified  mortgage  bonds  which  such 
authority  elects  not  to  issue  under  section  25(c)(2)(A)(ii) 
during  such  year,  plus 

(B)  the  amount  of  any  reduction  in  such  ceiling  under 
section  25(f)  applicable  to  such  authority  for  such  year. 

(j)  Other  Requirements. — 

(1)  Mortgages  must  be  new  mortgages. — *  *  * 

******* 

(3)  Information  reporting  requirement. — 

(A)  In  general. — An  issue  meets  the  requirements  of  this 
subsection  only  if  the  issuer  submits  to  the  Secretary,  not 
later  than  the  15th  day  of  the  2d  calendar  month  after  the 
close  of  the  calendar  quarter  in  which  the  issue  is  issued,  a 
statement  concerning  the  issue  which  contains — 

(i)  the  name  and  address  of  the  issuer, 

(ii)  the  date  of  the  issue,  the  amount  of  the  lendable 
proceeds  of  the  issue,  and  the  stated  interest  rate,  term, 
and  face  amount  of  each  obligation  which  is  part  of 
the  issue, 

(Hi)  such  information  as  the  Secretary  may  require  in 
order  to  determine  whether  such  issue  meets  the  re- 
quirements of  this  section,  and 

(iv)  such  other  information  as  the  Secretary  may  re- 
quire. 

(B)  Extension  of  time. — The  Secretary  may  grant  an  ex- 
tension of  time  for  the  filing  of  any  statement  under  sub- 
paragraph (A)  if  there  is  reasonable  cause  for  the  failure  to 
file  such  statement  in  a  timely  fashion. 

******* 

(1)  Other  Definitions  and  Special  Rules.— For  purposes  of  this 
section — 
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(I)  Mortgage.—*  *  * 

******* 

(II)  Treatment  of  limited  equity  cooperative  housing 
corpora  tions.  — 

(A)  Treatment  as  residential  rental  property. — 
Except  as  provided  in  subparagraph  (B),  for  purposes  of 
this  section  and  section  103(b),  any  limited  equity  coopera- 
tive housing  shall  be  treated  as  residential  rental  property 
and  not  as  owner-occupied  housing. 

(B)  Subject  to  mortgage  subsidy  bond  ceiling. — 

(i)  In  general. — In  the  case  of  any  issue  a  signifi- 
cant portion  the  proceeds  of  which  are  to  be  used  to  fi- 
nance limited  equity  cooperative  housing — 

(I)  subsection  (a)  of  section  103  shall  not  apply  to 
such  issue  unless  such  issue  meets  the  require- 
ments of  subsection  (g)  of  this  section,  and 

(II)  for  purposes  of  subsection  (g)  of  this  section, 
any  obligation  issued  as  a  part  of  such  issue  shall 
be  treated  as  a  qualified  mortgage  bond. 

(ii)  Exception  where  financing  subject  to  sec- 
tion 103  cap. — Clause  (i)  shall  not  apply  to  any  obliga- 
tion which  was  taken  into  account  under  section 
103(n). 

(C)  Limited  equity  cooperative  housing.— For  purposes 
of  this  paragraph,  the  term  "limited  equity  cooperative 
housing"  means  any  dwelling  unit  which  a  person  is  enti- 
tled to  occupy  by  reason  of  his  ownership  of  stock  in  a 
qualified  cooperative  housing  corporation. 

(D)  Qualified  cooperative  housing  corporation.-— For 
purposes  of  this  paragraph,  the  term  "qualified  cooperative 
housing  corporation  "  means  any  cooperative  housing  corpo- 
ration (as  defined  by  section  216(b)(1))  if— 

(i)  the  consideration  paid  for  stock  held  by  any  stock- 
holder entitled  to  occupy  any  house  or  apartment  in  a 
building  owned  or  leased  by  the  corporation  may  not 
exceed  the  sum  of— 

(I)  the  consideration  paid  for  such  stock  by  the 
first  such  stockholder,  as  adjusted  by  a  cost-of- 
living  adjustment  determined  by  the  Secretary, 

(II)  payments  made  by  any  stockholder  for  im- 
provements to  such  house  or  apartment, 

(III)  payments  attributable  to  any  stockholder  to 
amortize  the  principal  of  the  corporation 's  indebt- 
edness arising  from  the  acquisition  or  development 
of  real  property,  including  improvements  thereto, 
and 

(IV)  contributions  attributable  to  any  stock- 
holder to  a  corporate  reserve  account  to  the  extent 
that  such  account  is  restricted  to  the  development 
of  acquisition  of  real  property  or  improvements 
thereto; 

(ii)  the  value  of  the  corporations  assets,  to  the  extent 
such  value  exceeds  the  combined  transfer  values  of  the 
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outstanding  corporate  stock  (reduced  by  any  corporate 
liabilities),  shall  be  used  only  for  public  benefit  or 
charitable  purposes,  or  directly  to  benefit  the  corpora- 
tion itself,  and  shall  not  be  used  directly  to  benefit  any 
stockholder;  and 

(Hi)  such  corporation  makes  an  election  under  this 
paragraph  at  such  time  and  in  such  manner  as  the 
Secretary  may  by  regulations  prescribe. 

(E)  Effect  of  election. — If  a  cooperative  housing  corpo- 
ration makes  an  election  under  this  paragraph,  section  216 
shall  not  apply  with  respect  to  such  corporation  (or  any  suc- 
cessor thereof). 

(F)  Corporation  must  continue  to  be  limited  equity 
cooperative.— Subsection  (b)(4)(A)  of  section  103  shall  not 
apply  to  any  obligation  issued  as  part  of  an  issue  a  signifi- 
cant portion  of  the  proceeds  of  which  are  to  be  used  to  fi- 
nance limited  equity  cooperative  housing  unless  the  cooper- 
ative housing  corporation  continues  to  be  a  qualified  coop- 
erative housing  corporation  at  all  times  during  the  quali- 
fied project  period  (within  the  meaning  of  section 
103(b)(2)(B)). 

(G)  Election  irrevocable. — Any  election  under  this 
paragraph,  once  made,  shall  be  irrevocable. 

******* 

SEC.  108.  INCOME  FROM  DISCHARGE  OF  INDEBTEDNESS. 

(a)  Exclusion  From  Gross  Income- 

CD  In  general. — Gross  income  does  not  include  any  amount 
which  (but  for  this  subsection)  would  be  includible  in  gross 
income  by  reason  of  the  discharge  (in  whole  or  in  part)  of  in- 
debtedness of  the  taxpayer  if— 

(A)  the  discharge  occurs  in  a  title  11  case, 

(B)  the  discharge  occurs  when  the  taxpayer  is  insolvent, 

or 

(C)  the  indebtedness  discharged  is  qualified  business  in- 
debtedness. 

(2)  Coordination  of  exclusions. — 

(A)  Title  11  exclusion  takes  precedence. — Subpara- 
graphs (B)  and  (C)  of  paragraph  (1)  shall  not  apply  to  a  dis- 
charge which  occurs  in  a  title  11  case. 

(B)  Insolvency  exclusion  takes  precedence  over 
qualified  business  exclusion.— Subparagraph  (C)  of  para- 
graph (1)  shall  not  apply  to  a  discharge  to  the  extent  that 
the  taxpayer  is  insolvent. 

(3)  Insolvency  exclusion  limited  to  amount  of  insolven- 
cy.— In  the  case  of  a  discharge  to  which  paragraph  (1)(B)  ap- 
plies, the  amount  excluded  under  paragraph  (1)(B)  shall  not 
exceed  the  amount  by  which  the  taxpayer  is  insolvent. 

(b)  Reduction  of  Tax  Attributes  in  Title  11  Case  or  Insolven- 
cy— 

(1)  In  general. — The  amount  excluded  from  gross  income 
under  subparagraph  (A)  or  (B)  of  subsection  (a)(1)  shall  be  ap- 
plied to  reduce  the  tax  attributes  of  the  taxpayer  as  provided 
in  paragraph  (2). 
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(2)  Tax  attributes  affected,  order  of  reduction. — Except 
as  provided  in  paragraph  (5),  the  reduction  referred  to  in  para- 
graph (1)  shall  be  made  in  the  following  tax  attributes  in  the 
following  order: 

(A)  NOL. — Any  net  operating  loss  for  the  taxable  year  of 
the  discharge,  and  any  net  operating  loss  carryover  to  such 
taxable  year. 

[(B)  Certain  credit  carryovers. — Any  carryover  to  or 
from  the  taxable  year  of  the  discharge  of  an  amount  for 
purposes  of  determining  the  amount  of  a  credit  allowable 
under — 

[(i)  section  38  (relating  to  investment  in  certain  de- 
preciable property), 

[(ii)  section  40  (relating  to  expenses  of  work  incen- 
tive programs), 

[(iii)  section  44B  (relating  to  credit  for  employment 
of  certain  new  employees), 

[(iv)  section  44E  (relating  to  alcohol  used  as  a  fuel), 

or 

[(v)  section  44F  (relating  to  credit  for  increasing  re- 
search activities). 

[For  purposes  of  clause  (i),  there  shall  not  be  taken  into 
account  any  portion  of  a  carryover  which  is  attributable  to 
the  employee  plan  credit  (within  the  meaning  of  section 
48(o)(3)).] 

(B)  Research  credit  and  general  business  credit. — 
Any  carryover  to  or  from  the  taxable  year  of  a  discharge  of 
an  amount  for  purposes  of  determining  the  amount  allow- 
able as  a  credit  under — 

(i)  section  30  (relating  to  credit  for  increasing  re- 
search activities),  or 

(ii)  section  38  (relating  to  general  business  credit). 

******* 

For  purposes  of  this  subparagraph,  there  shall  not  be 
taken  into  account  any  portion  of  a  carryover  which  is  at- 
tributable to  the  employee  stock  ownership  credit  deter- 
mined under  section  J^l. 

(d)  Meaning  of  Terms;  Special  Rules  Relating  to  Subsec- 
tions (a),  (b),  and  (c). — 

(1)  Indebtedness  of  taxpayer. — For  purposes  of  this  section, 
the  term  "indebtedness  of  the  taxpayer"  means  any  indebted- 
ness— 

(A)  for  which  the  taxpayer  is  liable,  or 

(B)  subject  to  which  the  taxpayer  holds  property. 

(2)  Title  11  case. — For  purposes  of  this  section,  the  term 
"title  11  case"  means  a  case  under  title  11  of  the  United  States 
Code  (relating  to  bankruptcy),  but  only  if  the  taxpayer  is  under 
the  jurisdiction  of  the  court  in  such  case  and  the  discharge  of 
indebtedness  is  granted  by  the  court  or  is  pursuant  to  a  plan 
approved  by  the  court. 

(3)  Insolvent. — For  purposes  of  this  section,  the  term  "insol- 
vent" means  the  excess  of  liabilities  over  the  fair  market  value  i 
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of  assets.  With  respect  to  any  discharge,  whether  or  not  the 
taxpayer  is  insolvent,  and  the  amount  by  which  the  taxpayer  is 
insolvent,  shall  be  determined  on  the  basis  of  the  taxpayer's 
assets  and  liabilities  immediately  before  the  discharge. 

(4)  Qualified  business  indebtedness. — Indebtedness  of  the 
taxpayer  shall  be  treated  as  qualified  business  indebtedness  if 
(and  only  if) — 

(A)  the  indebtedness  was  incurred  or  assumed — 

(i)  by  a  corporation,  or 

(ii)  by  an  individual  in  connection  with  property 
used  in  his  trade  or  business,  and 

(B)  such  taxpayer  makes  an  election  under  this  para- 
graph with  respect  to  such  indebtedness. 

(5)  Depreciable  property. — The  term  "depreciable  property" 
has  the  same  meaning  as  when  used  in  section  1017. 

[(6)  Subsections  (a),  (6),  and  (c)  to  be  applied  at  partner 

LEVEL  OR  S  CORPORATION  SHAREHOLDER  LEVEL. — In  the  Case  of  a 

partnership,  subsections  (a),  (b),  and  (c)  shall  be  applied  at  the 
partner  level.  In  the  case  of  an  S  corporation,  subsections  (a), 
(b),  and  (c)  shall  be  applied  at  the  shareholder  level.] 

(6)  Subsections  (a),  (b),  and  (c)  to  be  applied  at  partner 
level. — In  the  case  of  a  partnership,  subsections  (a),  (b),  and  (c) 
shall  be  applied  at  the  partner  level. 

(7)  Special  rules  for  s  corporation. — 

(A)  Subsections  (a),  (b),  and  (c)  to  be  applied  at  corpo- 
rate level. — In  the  case  of  an  S  corporation,  subsections  (a), 
(b),  and  (c)  shall  be  applied  at  the  corporate  level. 

(B)  Reduction  in  carryover  of  disallowed  losses  and 
deductions. — In  the  case  of  an  S  corporation,  for  purposes 
of  subparagraph  (A)  of  subsection  (b)(2),  any  loss  or  deduc- 
tion which  is  disallowed  for  the  taxable  year  of  the  dis- 
charge under  section  1366(d)(1)  shall  be  treated  as  a  net  op- 
erating loss  for  such  taxable  year. 

(C)  Coordination  with  basis  adjustments  under  sec- 
tion 1367(b)(2). — For  purposes  of  subsection  (e)(6),  a  share- 
holder's adjusted  basis  in  indebtedness  of  an  S  corporation 
shall  be  determined  without  regard  to  any  adjustments 
made  under  section  1367(b)(2). 

[(7)]  (8)  Reductions  of  tax  attributes  in  title  n  cases  of 
individuals  to  be  made  by  estate. — In  any  case  under  chapter 
7  or  11  of  title  11  of  the  United  States  Code  to  which  section 
1398  applies,  for  purposes  of  paragraphs  (1)  and  (5)  of  subsec- 
tion (b)  the  estate  (and  not  the  individual)  shall  be  treated  as 
the  taxpayer.  The  preceding  sentence  shall  not  apply  for  pur- 
poses of  applying  section  1017  to  property  transferred  by  the 
estate  to  the  individual. 

[(8)]  (9)  Time  for  making  election,  etc. — 

(A)  Time. — An  election  under  paragraph  (4)  of  this  sub- 
section or  under  paragraph  (5)  of  subsection  (b)  shall  be 
made  on  the  taxpayer's  return  for  the  taxable  year  in 
which  the  discharge  occurs  or  at  such  other  time  as  may 
be  permitted  in  regulations  prescribed  by  the  Secretary. 
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(B)  Revocation  only  with  consent. — An  election  re- 
ferred to  in  subparagraph  (A),  once  made,  may  be  revoked 
only  with  the  consent  of  the  Secretary. 

(C)  Manner. — An  election  referred  to  in  subparagraph 
(A)  shall  be  made  in  such  manner  as  the  Secretary  may  by 
regulations  prescribe. 

[(9)j  (10)  Cross  reference. — 

For  provision  that  no  reduction  is  to  be  made  in  the  basis  of 
exempt  property  of  an  individual  debtor,  see  section  1017(c)(1). 


SEC.  117.  SCHOLARSHIPS  AND  FELLOWSHIP  GRANTS, 
(a)  General  Rule. — *  *  * 


(d)  Qualified  Tuition  Reductions. — 

(1)  In  general. — Gross  income  shall  not  include  any  quali- 
fied tuition  reduction. 

(2)  Qualified  tuition  reduction.— For  purposes  of  this  sub- 
section, the  term  "qualified  tuition  reduction^  means  the 
amount  of  any  reduction  in  tuition  provided  to  an  employee  of 
an  organization  described  in  section  170(b)(l)(A)(ii)  for  the  edu- 
cation (below  the  graduate  level)  at  such  organization  (or  an- 
other organization  described  in  section  170(b)(l)(A)(ii))  of— 

(A)  such  employee,  or 

(B)  any  person  treated  as  an  employee  under  the  rules  of 
section  132(f). 

(3)  Reduction  must  not  discriminate  in  favor  of  highly 
compensated,  etc. — Paragraph  (1)  shall  apply  with  respect  to 
any  qualified  tuition  reduction  provided  with  respect  to  any  of- 
ficer, owner,  or  highly  compensated  employee  only  if  such  reduc- 
tion is  available  on  substantially  the  same  terms  to  each 
member  of  a  group  of  employees  which  is  defined  under  a  rea- 
sonable classification  set  up  by  the  employer  which  does  not  dis- 
criminate in  favor  of  officers,  owners,  or  highly  compensated 
employees. 

) 

#  sfc  ;fc  %  %  % 

SEC.  125.  CAFETERIA  PLANS. 

(a)  In  General. — Except  as  provided  in  subsection  (b),  no  amount 
shall  be  included  in  the  gross  income  of  a  participant  in  a  cafeteria 
plan  solely  because,  under  the  plan,  the  participant  may  choose 
among  the  benefits  of  the  plan. 

(b)  Exception  for  Highly  Compensated  Participants  Where 
Plan  Is  Discriminatory  — 

(1)  In  general. — In  the  case  of  a  highly  compensated  partici- 
pant, subsection  (a)  shall  not  apply  to  any  benefit  attributable 
to  a  plan  year  for  which  the  plan  discriminates  in  favor  of— 

(A)  highly  compensated  individuals  as  to  eligibility  to 
participate,  or 

(B)  highly  compensated  participants  as  to  contributions 
and  benefits. 
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(2)  Year  of  inclusion. — For  purposes  of  determining  the 
taxable  year  of  inclusion,  any  benefit  described  in  paragraph 
(1)  shall  be  treated  as  received  or  accrued  in  the  participant's 
taxable  year  in  which  the  plan  year  ends. 

(c)  Discrimination  as  to  Benefits  or  Contributions. — For  pur- 
poses of  subparagraph  (B)  of  subsection  (b)(1),  a  cafeteria  plan  does 
not  discriminate  where  statutory  nontaxable  benefits  and  total 
benefits  (or  employer  contributions  allocable  to  statutory  nontaxa- 
ble benefits,  and  employer  contributions  for  total  benefits)  do  not 
discriminate  in  favor  of  highly  compensated  participants. 

(d)  Cafeteria  Plan  Defined. — For  purposes  of  this  setion — 

[(1)  In  general. — The  term  "cafeteria  plan"  means  a  writ- 
ten plan  under  which — 

[(A)  all  participants  are  employees,  and 
[(B)  the  participants  may  choose  among  two  or  more 
benefits. 

The  benefits  which  may  be  chosen  may  be  nontaxable  benefits,  or 
cash,  property,  or  other  taxable  benefits.] 

(1)  In  general. — The  term  "cafeteria  plan"  means  a  written 
plan  under  which — 

(A)  all  participants  are  employees,  and 

(B)  the  participants  may  choose  among  2  or  more  benefits 
consisting  of  cash  and  statutory  nontaxable  benefits. 

(2)  Deferred  compensation  plans  excluded. — The  term 
"cafeteria  plan"  does  not  include  any  plan  which  provides  for 
deferred  compensation.  The  preceding  sentence  shall  not  apply 
in  the  case  of  a  profit-sharing  or  stock  bonus  plan  which  in- 
cludes a  qualified  cash  or  deferred  arrangement  (as  defined  in 
section  401(k)(2))  to  the  extent  of  amounts  which  a  covered  em- 
ployee may  elect  to  have  the  employer  pay  as  contributions  to 
a  trust  under  such  plan  on  behalf  of  the  employee. 

******* 

[(f)  Nontaxable  Benefit  Defined. — For  purposes  of  this  section, 
the  term  "nontaxable  benefit"  means  any  benefit  which,  with  the 
application  of  subsection  (a),  is  not  includible  in  the  gross  income  of 
the  employee.] 

(f)  Statutory  Nontaxable  Benefits  Defined. — For  purposes  of 
this  section,  the  term  "statutory  nontaxable  benefit"  means  any 
!  benefit  which,  with  the  application  of  subsection  (a),  is  not  includi- 
j  ble  in  the  gross  income  of  the  employee  by  reason  of  an  express  pro- 
j  vision  of  this  chapter  (other  than  section  117,  124,  127,  or  132).  Such 
I  term  includes  any  group  term  life  insurance  which  is  includible  in 
i  gross  income  only  because  it  exceeds  the  dollar  limitation  of  section 
\  79. 

******* 

SEC.  129.  DEPENDENT  CARE  ASSISTANCE  PROGRAMS. 

(a)  In  General. — Gross  income  of  an  employee  does  not  include 
i  amounts  paid  or  incurred  by  the  employer  for  dependent  care  as- 
I  sistance  provided  to  such  employee  if  the  assistance  is  furnished 
|  pursuant  to  a  program  which  is  described  in  subsection  (d). 

(b)  Earned  Income  Limitation. — 
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(1)  In  general. — The  amount  excluded  from  the  income  of 
an  employee  under  subsection  (a)  for  any  taxable  year  shall 
not  exceed — 

(A)  in  the  case  of  an  employee  who  is  not  married  at  the 
close  of  such  taxable  year,  the  earned  income  of  such  em- 
ployee for  such  taxable  year,  or 

(B)  in  the  case  of  an  employee  who  is  married  at  the 
close  of  such  taxable  year,  the  lesser  of — 

(i)  the  earned  income  of  such  employee  for  such  tax- 
able year,  or 

(ii)  the  earned  income  of  the  spouse  of  such  employ- 
ee for  such  taxable  year. 

(2)  Special  rule  for  certain  spouses. — For  purposes  of 
paragraph  (1),  the  provisions  of  section  [44A(e)(2)]  21(d)(2) 
shall  apply  in  determining  the  earned  income  of  a  spouse  who 
is  a  student  or  incapable  of  caring  for  himself. 

******* 

[(e)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

(1)  Dependent  care  assistance. — The  term  "dependent  care 
assistance"  means  the  payment  of,  or  provision  of,  those  serv- 
ices which  if  paid  for  by  the  employee  would  be  considered  em- 
ployment-related expenses  under  section  [44A(c)(2)]  21(b)(2) 
(relating  to  exenses  for  household  and  dependent  care  services 
necessary  for  gainful  employment). 

(2)  Earned  income. — The  term  "earned  income"  shall  have 
the  meaning  given  such  term  in  section  [43]  32{c){2),  but  such 
term  shall  not  include  any  amounts  paid  or  incurred  by  an  em- 
ployer for  dependent  care  assistance  to  an  employee. 

(3)  Employee. — The  term  "employee"  includes,  for  any  year, 
an  individual  who  is  an  employee  within  the  meaning  of  sec- 
tion 401(c)(1)  (relating  to  self-employed  individuals). 

(4)  Employer. — An  individual  who  owns  the  entire  interest 
in  an  unincorporated  trade  or  business  shall  be  treated  as  his 
own  employer.  A  partnership  shall  be  treated  as  the  employer 
of  each  partner  who  is  an  employee  within  the  meaning  of 
paragraph  (3). 

(5)  Attribution  rules. — 

(A)  Ownership  of  stock. — Ownership  of  stock  in  a  cor- 
poration shall  be  determined  in  accordance  with  the  rules 
provided  under  subsections  (d)  and  (e)  of  section  1563  (with- 
out regard  to  section  1563(e)(3)(C)). 

(B)  Interest  in  unincorporated  trade  or  business. — 
The  interest  of  an  employee  in  a  trade  or  business  which  is 
not  incorporated  shall  be  determined  in  accordance  with 
regulations  prescribed  by  the  Secretary,  which  shall  be 
based  on  principles  similar  to  the  principles  which  apply 
in  the  case  of  subparagraph  (A). 

(6)  Utilization  test  not  applicable. — A  dependent  care  as- 
sistance program  shall  not  be  held  or  considered  to  fail  to  meet 
any  requirements  of  subsection  (d)  merely  because  of  utiliza- 
tion rates  for  the  different  types  of  assistance  made  available 
under  the  program. 
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(7)  Disallowance  of  excluded  amounts  as  credit  or  de- 
duction.— No  deduction  or  credit  shall  be  allowed  to  the  em- 
ployee under  any  other  section  of  this  chapter  for  any  amount 
excluded  from  the  gross  income  of  the  employee  by  reason  of 
this  section. 

******* 

SEC  132.  CERTAIN  FRINGE  BENEFITS. 

(a)  Exclusion  From  Gross  Income. — Gross  income  shall  not  in- 
clude any  fringe  benefit  which  qualifies  as  a — 

(1)  no-additional-cost  service, 

(2)  qualified  employee  discount, 

(3)  working  condition  fringe,  or 

(4)  de  minimis  fringe. 

(b)  No-Additional-Cost  Service  Defined —For  purposes  of  this 
section,  the  term  "no-additional-cost  service"  means  any  service  pro- 
vided by  an  employer  to  an  employee  for  use  by  such  employee  if— 

(1)  such  service  is  provided  to  customers  in  the  ordinary 
course  of  the  line  of  business  of  the  employer  in  which  the  em- 
ployee is  performing  services,  and 

(2)  the  employer  incurs  no  substantial  additional  cost  (includ- 
ing forgone  revenue)  in  providing  such  service  to  the  employee 
(determined  without  regard  to  any  amount  paid  by  the  employee 
for  such  service). 

(c)  Qualified  Employee  Discount  Defined.— For  purposes  of 
this  section — 

(1)  Qualified  employee  discount.— The  term  "qualified  em- 
ployee discount"  means  any  employee  discount  with  respect  to 
qualified  property  or  services  to  the  extent  such  discount  does 
not  exceed — 

(A)  in  the  case  of  property,  the  gross  profit  percentage  of 
the  price  at  which  the  property  is  being  offered  by  the  em- 
ployer to  customers,  or 

(B)  in  the  case  of  services,  20  percent  of  the  price  at  which 
the  services  are  being  offered  by  the  employer  to  customers. 

(2)  Gross  profit  percentage. — 

(A)  In  general. — The  term  "gross  profit  percentage" 
means  the  percent  which — 

(i)  the  excess  of  the  aggregate  sales  price  of  property 
sold  by  the  employer  to  customers  over  the  aggregate 
cost  of  such  property  to  the  employer,  is  of 

(ii)  the  aggregate  sales  price  of  such  property. 

(B)  Determination  of  gross  profit  percentage. — 
Gross  profit  percentage  shall  be  determined  on  the  basis 

°f~ 

(i)  all  property  offered  to  customers  in  the  ordinary 
course  of  the  line  of  business  of  the  employer  in  which 
the  employee  is  performing  services  (or  a  reasonable 
classification  of  property  selected  by  the  employer),  and 

(ii)  the  employer's  experience  during  a  representative 
period. 

(3)  Employee  discount  defined. — The  term  "employee  dis- 
count" means  the  amount  by  which — 


634 


(A)  the  price  at  which  the  property  or  services  are  pro- 
vided to  the  employee  by  the  employer,  is  less  than 

(B)  the  price  at  which  such  property  or  services  are  being 
offered  by  the  employer  to  customers. 

(4)  Qualified  property  or  services. — The  term  "qualified 
property  or  services"  means  any  property  (other  than  real  prop- 
erty and  other  than  personal  property  of  a  kind  held  for  invest- 
ment) or  services  which  are  offered  for  sale  to  customers  in  the 
ordinary  course  of  the  line  of  business  of  the  employer  in  which 
the  employee  is  performing  services. 

(d)  Working  Condition  Fringe  Defined.— For  purposes  of  this 
section,  the  term  "working  condition  fringe"  means  any  property  or 
services  provided  to  an  employee  of  the  employer  to  the  extent  that, 
if  the  employee  paid  for  such  property  or  services,  such  payment 
would  be  allowable  as  a  deduction  under  section  162  or  167. 

(e)  Be  Minimis  Fringe  Defined.— For  purposes  of  this  section— 

(1)  In  general. — The  term  ude  minimis  fringe"  means  any 
property  or  service  the  value  of  which  is  so  small  as  to  make 
accounting  for  it  unreasonable  or  administratively  impractica- 
ble. 

(2)  Aggregation  rule. — For  purposes  of  applying  paragraph 
(1),  all  small-value  property  or  services  provided  with  respect  to 
an  individual  during  any  calendar  year  which  (but  for  subsec- 
tion (a)(4))  would  be  includible  in  gross  income  shall  be  aggre- 
gated. 

(3)  Treatment  of  certain  eating  facilities.— The  oper- 
ation by  an  employer  of  any  eating  facility  for  employees  shall 
be  treated  as  a  de  minimis  fringe  (and  shall  not  be  aggregated 
under  paragraph  (2))  if— 

(A)  such  facility  is  located  on  or  near  the  business  prem- 
ises of  the  employer,  and 

(B)  revenue  derived  from  such  facility  normally  equals  or 
exceeds  the  direct  operating  costs  of  such  facility. 

The  preceding  sentence  shall  apply  with  respect  to  any  officer, 
owner,  or  highly  compensated  employee  only  if  access  to  the  fa- 
cility is  available  on  substantially  the  same  terms  to  each 
member  of  a  group  of  employees  which  is  defined  under  a  rea- 
sonable classification  set  up  by  the  employer  which  does  not  dis- 
criminate in  favor  of  officers,  owners,  or  highly  compensated 
employees. 

(f)  Certain  Individuals  Treated  as  Employees  for  Purposes 
of  Subsections  (a)(1)  and  (2). — For  purposes  of  paragraphs  (1) 

AND  (2)  OF  SUBSECTION  (a) — 

(1)  Retired  and  disabled  employees  and  surviving  spouse 
of  employee  treated  as  employee. — With  respect  to  a  line  of 
business  of  an  employer,  the  term  "employee"  includes — 

(A)  any  individual  who  was  formerly  employed  by  such 
employer  in  such  line  of  business  and  who  separated  from 
service  with  such  employer  in  such  line  of  business  by 
reason  of  retirement  or  disability,  and 

(B)  any  widow  or  widower  of  any  individual  who  died 
while  employed  by  such  employer  in  such  line  of  business  or 
while  an  employee  within  the  meaning  of  subparagraph 
(A). 

I 
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(2)  Spouse  and  dependent  children. — 

(A)  In  general. — Any  use  by  the  spouse  or  a  dependent 
child  of  the  employee  shall  be  treated  as  use  by  the  employ- 
ee. 

(B)  Dependent  child. — For  purposes  of  subparagraph 
(A),  the  term  "dependent  child"  means  any  child  (as  de- 
fined in  section  151(e)(3))  of  the  employee — 

(i)  who  is  a  dependent  of  the  employee  (or  of  the 
widow  or  widower  described  in  paragraph  (1)(B)),  or 

(ii)  both  of  whose  parents  are  deceased. 

For  purposes  of  the  preceding  sentence,  any  child  to  whom 
section  152(e)  applies  shall  be  treated  as  the  dependent  of 
both  parents. 

(g)  Special  Rules  Relating  to  Employer.— For  purposes  of  this 
section — 

(1)  Controlled  groups,  etc. — All  employees  treated  as  em- 
ployed by  a  single  employer  under  subsection  (b),  (c),  or  (m)  of 
section  414  shall  be  treated  as  employed  by  a  single  employer  for 
purposes  of  this  section. 

(2)  Reciprocal  agreements.— For  purposes  of  paragraph  (1) 
of  subsection  (a),  any  service  provided  by  an  employer  to  an  em- 
ployee of  another  employer  shall  be  treated  as  provided  by  the 
employer  of  such  employee  if— 

(A)  such  service  is  provided  pursuant  to  a  written  agree- 
ment between  such  employers,  and 

(B)  neither  of  such  employers  incurs  any  substantial  ad- 
ditional cost  (including  forgone  revenue)  in  providing  such 
service  or  pursuant  to  such  agreement. 

(h)  Special  Rules. — 

(1)  Exclusions  under  subsection  (axd  and  (2)  apply  to  of- 
ficers, etc.,  only  if  no  discrimination. — Paragraphs  (1)  and 
(2)  of  subsection  (a)  shall  apply  with  respect  to  any  fringe  bene- 
fit described  therein  provided  with  respect  to  any  officer,  owner, 
or  highly  compensated  employee  only  if  such  fringe  benefit  is 
available  on  substantially  the  same  terms  to  each  member  of  a 
group  of  employees  which  is  defined  under  a  reasonable  classifi- 
cation set  up  by  the  employer  which  does  not  discriminate  in 
favor  of  officers,  owners,  or  highly  compensated  employees. 

(2)  Special  rule  for  leased  sections  of  department 

STORES. — 

(A)  In  general. — For  purposes  of  paragraph  (2)  of  subsec- 
tion (a),  in  the  case  of  a  leased  section  of  a  department 
store — 

(i)  such  section  shall  be  treated  as  part  of  the  line  of 
business  of  the  person  operating  the  department  store, 
and 

(ii)  employees  in  the  leased  section  shall  be  treated  as 
employees  of  the  person  operating  the  department  store. 

(B)  Leased  section  of  department  store. — For  pur- 
poses of  subparagraph  (A),  a  leased  section  of  a  department 
store  is  any  part  of  a  department  store  where  over-the- 
counter  sales  of  property  are  made  under  a  lease  or  similar 
arrangement  where  it  appears  to  the  general  public  that  in- 
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dividuals  making  such  sales  are  employed  by  the  person  op- 
erating the  department  store. 

(3)  Auto  salesmen. — 

(A)  In  general. — For  purposes  of  subsection  (a)(3),  quali- 
fied automobile  demonstration  use  shall  be  treated  as  a 
working  condition  fringe. 

(B)  Qualified  automobile  demonstration  use. — For 
purposes  of  subparagraph  (A),  the  term  "qualified  auto- 
mobile demonstration  use"  means  any  use  of  an  automobile 
by  an  automobile  salesman  in  the  sales  area  in  which  the 
automobile  dealer's  sales  office  is  located  if— 

(i)  such  use  is  provided  primarily  to  facilitate  the 
salesman's  performance  of  services  for  the  employer, 
and 

(ii)  there  are  substantial  restrictions  on  the  personal 
use  of  such  automobile  by  such  salesman. 

(4)  Parking. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  "working  condition  fringe"  includes  providing 
parking  to  an  employee  on  or  near  the  business  premises  of 
the  employer. 

(B)  Special  rule  for  officers,  etc. —The  term  "work- 
ing condition  fringe"  shall  not  include  providing  parking 
on  or  near  the  business  premises  of  the  employer  to  an  offi- 
cer, owner,  or  highly  compensated  employee  unless  such 
parking  is  available  on  substantially  the  same  terms  to 
each  member  of  a  group  of  employees  which  is  defined 
under  a  reasonable  classification  set  up  by  the  employer 
which  does  not  discriminate  in  favor  of  officers,  owners,  or 
highly  compensated  employees. 

(5)  On-premises  gyms  and  other  athletic  facilities. — 

(A)  In  general. — Gross  income  shall  not  include  the 
value  of  any  on-premises  athletic  facility  provided  by  an 
employer  to  his  employees. 

(B)  On-premises  athletic  facility. — For  purposes  of 
this  paragraph,  the  term  "on-premises  athletic  facility" 
means  any  gym  or  other  athletic  facility — 

(i)  which  is  located  on  the  premises  of  the  employer, 

(ii)  which  is  operated  by  the  employer,  and 

(Hi)  substantially  all  the  use  of  which  is  by  employ- 
ees of  the  employer,  their  spouses,  and  their  dependent 
children  (within  the  meaning  of  subsection  (f)). 
(i)  Customers  Not  To  Include  Employees. — For  purposes  of  this 
section  (other  than  subsection  (c)(2)(B)),  the  term  "customers"  shall 
only  include  customers  who  are  not  employees. 

(j)  Section  Not  To  Apply  to  Fringe  Benefits  Expressly  Pro- 
vided for  Elsewhere. — This  section  (other  than  subsection  (e)) 
shall  not  apply  to  any  fringe  benefits  of  a  type  the  tax  treatment  of 
which  is  expressly  provided  for  in  any  other  section  of  this  chapter. 

(k)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the  purposes  of  this  section. 

SEC.  [132.]  133.  CROSS  REFERENCES  TO  OTHER  ACTS, 
(a)  For  exemption  of— 
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(1)  Allowances  and  expenditures  to  meet  losses  sustained  by 
persons  serving  the  United  States  abroad,  due  to  appreciation 
of  foreign  currencies,  see  section  5943  of  title  5,  United  States 
Code. 

(2)  Amounts  credited  to  the  Maritime  Administration  under 
section  9(b)(6)  of  the  Merchant  Ship  Sales  Act  of  1946,  see  sec- 
tion 9(c)(1)  of  that  Act  (50  U.S.C.  App.  1742). 

(3)  Benefits  under  laws  administered  by  the  Veterans'  Ad- 
ministration, see  section  3101  of  title  38,  United  States  Code. 

(4)  Earnings  of  ship  contractors  deposited  in  special  reserve 
funds,  see  section  607(d)  of  the  Merchant  Marine  Act,  1936  (46 
U.S.C.  1177). 

(5)  Income  derived  from  Federal  Reserve  banks,  including 
capital  stock  and  surplus,  see  section  7  of  the  Federal  Reserve 
Act  (12  U.S.C.  531). 

[(6)  Railroad  retirement  annuities  and  pensions,  see  section 
12  of  the  Railroad  Retirement  Act  of  1935  (45  U.S.C.  2281). 

[(7)  Railroad  unemployment  benefits  which  are  not  includi- 
ble in  gross  income  under  section  85,  see  section  2(e)  of  the 
Railroad  Unemployment  Insurance  Act  (45  U.S.C.  352).] 

[(8)]  (6)  Special  pensions  of  persons  on  Army  and  Navy 
medal  of  honor  roll,  see  38  U.S.C.  562(a)-(c). 

PART  IV— DETERMINATION  OF  MARITAL  STATUS 

Sec.  143.    Determination  of  marital  status. 

SEC.  143.  DETERMINATION  OF  MARITAL  STATUS. 

(a)  General  Rule. — For  purposes  of  part  V — 

(1)  The  determination  of  whether  an  individual  is  married 
shall  be  made  as  of  the  close  of  his  taxable  year;  except  that  if 
his  spouse  dies  during  his  taxable  year  such  determination 
shall  be  made  as  of  the  time  of  such  death;  and 

(2)  An  individual  legally  separated  from  his  spouse  under  a 
decree  of  divorce  or  of  separate  maintenance  shall  not  be  con- 
sidered as  married. 

[(b)  Certain  Married  Individuals  Living  Apart.— For  purposes 
of  part  V,  if— 

[(1)  an  individual  who  is  married  (within  the  meaning  of 
subsection  (a))  and  who  files  a  separate  return  maintain  as  his 
home  a  household  which  constitutes  for  more  than  one-half  of 
the  taxable  year  the  principal  place  of  abode  of  a  dependent 
(A)  who  (within  the  meaning  of  section  152)  is  a  son,  stepson, 
daughter,  or  stepdaughter  of  the  individual,  and  (B)  with  re- 
spect to  whom  such  individual  is  entitled  to  a  deduction  for  the 
taxable  year  under  section  151, 

[(2)  such  individual  furnishes  over  half  of  the  cost  of  main- 
taining such  household  during  the  taxable  year,  and 

[(3)  during  the  entire  taxable  year  such  individual's  spouse 
is  not  a  member  of  such  household,  such  individual  shall  not 
be  considered  as  married.] 

(b)  Certain  Married  Individuals  Living  Apart. — For  purposes 
of  those  provisions  of  this  title  which  refer  to  this  subsection,  if— 

(1)  an  individual  who  is  married  (within  the  meaning  of  sub- 
section (a))  and  who  files  a  separate  return  maintains  as  his 
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home  a  household  which  constitutes  for  more  than  one-half  of 
the  taxable  year  the  principal  place  of  abode  of  a  child  (within 
the  meaning  of  section  151(e)(3))  with  respect  to  whom  such  in- 
dividual is  entitled  to  a  deduction  for  the  taxable  year  under 
section  151  (or  would  be  so  entitled  but  for  paragraph  (2)  or  (4) 
of  section  152(e)), 

(2)  such  individual  furnishes  over  one-half  of  the  cost  of 
maintaining  such  household  during  the  taxable  year,  and 

(3)  during  the  last  6  months  of  the  taxable  year,  such  individ- 
ual's spouse  is  not  a  member  of  such  household, 

such  individual  shall  not  be  considered  as  married. 

PART  V— DEDUCTIONS  FOR  PERSONAL  EXEMPTIONS 

Sec.  151.    Allowance  of  deductions  for  personal  exemptions. 
Sec.  152.    Dependent  defined. 
Sec.  153.    Cross  references. 

SEC.  151.  ALLOWANCE  OF  DEDUCTIONS  FOR  PERSONAL  EXEMPTIONS. 

(a)  Allowance  of  Deductions. — *  *  * 

******* 

(e)  Additional  Exemption  for  Dependents- 
CD  In  general. — An  exemption  of  $1,000  for  each  dependent 
(as  defined  in  section  152) — 

(A)  whose  gross  income  for  the  calendar  year  in  which 
the  taxable  year  of  the  taxpayer  begins  is  less  than  $1,000, 
or 

(B)  who  is  a  child  of  the  taxpayer  and  who  (ii)  has  not 
attained  the  age  of  19  at  the  close  of  the  calendar  year  in 
which  the  taxable  year  of  the  taxpayer  begins,  or  (i)  is  a 
student. 

(2)  Exemption  denied  in  case  of  certain  married  depend- 
ents.— No  exemption  shall  be  allowed  under  this  subsection  for 
any  dependent  who  has  made  a  joint  return  with  his  spouse 
under  section  6013  for  the  taxable  year  beginning  in  the  calen- 
dar year  in  which  the  taxable  year  of  the  taxpayer  begins. 

(3)  Child  defined. — For  purposes  of  paragraph  (1)(B),  the 
term  "child"  means  an  individual  who  (within  the  meaning  of 
section  152)  is  a  son,  stepson,  daughter,  or  stepdaughter  of  the 
taxpayer. 

(4)  Student  defined. — For  purposes  of  paragraph  (l)(B)(ii), 
the  term  "student"  means  an  individual  who  during  each  of  5 
calendar  months  during  the  calendar  year  in  which  the  tax- 
able year  of  the  taxpayer  begins — 

(A)  is  a  full-time  student  at  an  educational  organization 
described  in  section  170(b)(l)(A)(ii);  or 

(B)  is  pursuing  a  full-time  course  of  institutional  on-farm 
training  under  the  supervision  of  an  accredited  agent  of  an 
educational  organization  described  in  section  170(b)(l)(A)(ii) 
or  of  a  State  or  political  subdivision  of  a  State. 

(5)  Certain  income  of  handicapped  dependents  not  taken 
into  a ccount.  — 

(A)  In  general. — For  purposes  of  paragraph  (1)(A),  the 
gross  income  of  an  individual  who  is  permanently  and  to- 
tally disabled  shall  not  include  income  attributable  to  serv- 
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ices  performed  by  the  individual  at  a  sheltered  workshop 
if- 

(i)  the  availability  of  medical  care  at  such  workshop 
is  the  principal  reason  for  his  presence  there,  and 

(ii)  the  income  arises  solely  from  activities  at  such 
workshop  which  are  incident  to  such  medical  care. 

(B)  Sheltered  workshop  defined. — For  purposes  of  sub- 
paragraph (A),  the  term  "sheltered  workshop"  means  a 
school — 

(i)  which  provides  special  instruction  or  training  de- 
signed to  alleviate  the  disability  of  the  individual,  and 

(ii)  which  is  operated  by — 

(I)  an  organization  described  in  section  501(c)(3) 
and  exempt  from  tax  under  section  501(a),  or 

(II)  a  State,  a  possession  of  the  United  States, 
any  political  subdivision  of  any  of  the  foregoing, 
the  United  States,  or  the  District  of  Columbia. 

(C)  Permanent  and  total  disability  defined.— An  in- 
dividual shall  be  treated  as  permanently  and  totally  dis- 
abled for  purposes  of  this  paragraph  if  such  individual 
would  be  so  treated  under  paragraph  (3)  of  section  37(e). 

SEC.  152.  DEPENDENT  DEFINED. 

(a)  General  Definition.—*  *  * 

******* 

(e)  Support  Test  in  Case  of  Child  of  Divorced  Parents,  Et 
Cetera. — 

[(1)  General  rule/— If— 

[(A)  a  child  (as  defined  in  section  151(e)(3)  receives  over 
half  of  his  support  during  the  calendar  year  from  his  par- 
ents who  are  divorced  or  legally  separated  under  a  decree 
of  divorce  or  separate  maintenance,  or  who  are  separated 
under  a  written  separation  agreement,  and 

[(B)  such  child  is  in  the  custody  of  one  or  both  of  his 
parents  for  more  than  one-half  of  the  calendar  year, 
such  child  shall  be  treated,  for  purposes  of  subsection  (a),  as  receiv- 
ing over  half  of  his  support  during  the  calendar  year  from  the 
'  parent  having  custody  for  a  greater  portion  of  the  calendar  year 
|  unless  he  is  treated,  under  the  provisions  of  paragraph  (2),  as 
j  having  received  over  half  of  his  support  for  such  year  from  the 
|  other  parent  (referred  to  in  this  subsection  as  the  parent  not 
j  having  custody). 

[(2)  Special  rule.— The  child  of  parents  described  in  para- 
i        graph  (1)  shall  be  treated  as  having  received  over  half  of  his 
!        support  during  the  calendar  year  from  the  parent  not  having 
custody  if— 

[(A)(i)  the  decree  of  divorce  or  of  separate  maintenance, 
or  a  written  agreement  between  the  parents  applicable  to 
the  taxable  year  beginning  in  such  calendar  year,  provides 
that  the  parent  not  having  custody  shall  be  entitled  to  any 
deduction  allowable  under  section  151  for  such  child,  and 
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[(h)  such  parent  not  having  custody  provides  at  least 
$600  for  the  support  of  such  child  during  the  calendar 
year,  or 

[(B)(i)  the  parent  not  having  custody  provides  $1,200  or 
more  for  the  support  of  such  child  (or  if  there  is  more  than 
one  such  child,  $1,200  or  more  for  each  of  such  children) 
for  the  calendar  year,  and 

[(ii)  the  parent  having  custody  of  such  child  does  not 
clearly  establish  that  he  provided  more  for  the  support  of 
such  child  during  the  calendar  year  than  the  parent  not 
having  custody. 

For  the  purposes  of  this  paragraph,  amounts  expended  for  the  sup- 
port of  a  child  or  children  shall  be  treated  as  received  from  the 
parent  not  having  custody  to  the  extent  that  such  parent  provided 
amounts  for  such  support. 

[(3)  Itemized  statement  required. — if  a  taxpayer  claims 
that  paragraph  (2)(B)  applies  with  respect  to  a  child  for  a  cal- 
endar year  and  the  other  parent  claims  that  paragraph  (2)(B)(i) 
is  not  satisfied  or  claims  to  have  provided  more  for  the  support 
of  such  child  during  such  calendar  year  than  the  taxpayer, 
each  parent  shall  be  entitled  to  receive,  under  regulations  to 
be  prescribed  by  the  Secretary,  an  itemized  statement  of  the 
expenditures  upon  which  the  other  parent's  claim  of  support  is 
based. 

[(4)  Exception  for  multiple-support  agreement. — The  pro- 
visions of  this  subsection  shall  not  apply  in  any  case  where 
over  half  of  the  support  of  the  child  is  treated  as  having  been 
received  from  a  taxpayer  under  the  provisions  of  subsection  (c). 

[(5)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  necessary  to  carry  out  the  purposes  of  this 
subsection.] 

(e)  Support  Test  in  Case  of  Child  of  Divorced  Parents, 
Etc.— 

(1)  Custodial  parent  gets  exemption. — Except  as  otherwise 
provided  in  this  subsection,  if— 

(A)  a  child  (as  defined  in  section  151(e)(3))  receives  over 
half  of  this  support  during  the  calendar  year  from  his  par- 
ents— 

(i)  who  are  divorced  or  legally  separated  under  a 
decree  of  divorce  or  separate  maintenance, 

(ii)  who  are  separated  under  a  written  separation 
agreement,  or 

(Hi)  who  live  apart  at  all  times  during  the  last  6 
months  of  the  calendar  year,  and 

(B)  such  child  is  in  the  custody  of  one  or  both  of  his  par- 
ents for  more  than  one-half  of  the  calendar  year, 

such  child  shall  be  treated,  for  purposes  of  subsection  (a),  as  re- 
ceiving over  half  of  his  support  during  the  calendar  year  from 
the  parent  having  custody  for  a  greater  portion  of  the  calendar 
year  (hereinafter  in  this  subsection  referred  to  as  the  "custodial 
parent"). 

(2)  Exception  where  custodial  parent  releases  claim  to 
exemption  for  the  year. — A  child  of  parents  described  in 
paragraph  (1)  shall  be  treated  as  having  received  over  half  of 
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his  support  during  a  calendar  year  from  the  noncustodial 
parent  if— 

(A)  the  custodial  parent  signs  a  written  declaration  (in 
such  manner  and  form  as  the  Secretary  may  by  regulations 
prescribe)  that  such  custodial  parent  will  not  claim  such 
child  as  dependent  for  any  taxable  year  beginning  in  such 
calendar  year,  and 

(B)  the  noncustodial  parent  attaches  such  written  decla- 
ration to  the  noncustodial  parent's  return  for  the  taxable 
year  beginning  during  such  calendar  year. 

For  purposes  of  the  preceding  sentence,  the  term  "noncustodial 
parent"  means  the  parent  who  is  not  the  custodial  parent. 

(3)  Exception  for  multiple-support  agreement. — The  pro- 
visions of  this  subsection  shall  not  apply  in  any  case  where  over 
half  of  the  support  of  the  child  is  treated  as  having  been  re- 
ceived from  a  taxpayer  under  the  provisions  of  subsection  (c). 

(4)  Exception  for  certain  pre-wsu  instruments.— 

(A)  In  general. — A  child  of  parents  described  in  para- 
graph (1)  shall  be  treated  as  having  received  over  half  his 
support  during  a  calendar  year  from  the  noncustodial 
parent  if— 

(i)  a  qualified  pre-1984  instrument  between  the  par- 
ents applicable  to  the  taxable  year  beginning  in  such 
calendar  year  provides  that  the  noncustodial  parent 
shall  be  entitled  to  any  deduction  allowable  under  sec- 
tion 151  for  such  child,  and 

(ii)  the  noncustodial  parent  provides  at  least  $600  for 
the  support  of  such  child  during  such  calendar  year. 

For  purposes  of  this  subparagraph,  amounts  expended  for 
the  support  of  a  child  or  children  shall  be  treated  as  re- 
ceived from  the  noncustodial  parent  to  the  extent  that  such 
parent  provided  amounts  for  such  support. 

(B)  Qualified  pre- i 984  instrument. — For  purposes  of 
this  paragraph,  the  term  "qualified  pre-1984  instrument" 
means  any  decree  of  divorce  or  separate  maintenance  or 
written  agreement — 

(i)  which  is  executed  before  January  1,  1984, 

(ii)  which  on  such  date  contains  the  provision  de- 
scribed in  subparagraph  (A)(i),  and 

(Hi)  which  is  not  modified  on  or  after  such  date  in  a 
modification  which  expressly  provides  that  this  para- 
graph shall  not  apply  to  such  decree  or  agreement. 

(5)  Special  rule  for  support  received  from  new  spouse 
of  parent. — For  purposes  of  this  subsection,  in  the  case  of  the 
remarriage  of  a  parent,  support  of  a  child  received  from  the  par- 
ent's spouse  shall  be  treated  as  received  from  the  parent. 

(6)  Cross  reference. — 


For  provision  treating  child  as  dependent  of  both 
parents  for  purposes  of  medical  expense  deduction,  see 
section  213(d)(5). 
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PART  VI — ITEMIZED  DEDUCTIONS  FOR  INDIVIDUALS  AND 

CORPORATIONS 

******* 

SEC.  162.  TRADE  OR  BUSINESS  EXPENSES, 
(a)  In  General.—*  *  * 

******* 

(i)  Group  Health  Plans. — 

(1)  General  rule. — The  expenses  paid  or  incurred  by  an  em- 
ployer for  a  group  health  plan  shall  not  be  allowed  as  a  deduc- 
tion under  this  section  if  the  plan  differentiates  in  the  benefits 
it  provides  between  individuals  having  end  stage  renal  disease 
and  other  individuals  covered  by  such  plan  on  the  basis  of  the 
existence  of  end  stage  renal  disease,  the  need  for  renal  dialysis, 
or  in  any  other  manner. 

(2)  Group  health  plan. — For  purposes  of  this  subsection  the 
term  "group  health  plan"  means  any  plan  of,  or  contributed  to 
by,  an  employer  to  provide  medical  care  (as  defined  in  section 
[213((e))]  213(d)  to  his  employees,  former  employees,  or  the 
families  of  such  employees  or  former  employees,  directly  or 
through  insurance,  reimbursement,  or  otherwise. 

SEC.  163.  INTEREST, 
(a)  General  Rule. — *  *  * 

******* 

(e)  Reduction  of  Deduction  Where  Section  25  Credit 
Taken. — The  amount  of  the  deduction  under  this  section  for  inter- 
est paid  or  accrued  during  any  taxable  year  on  indebtedness  with 
respect  to  which  a  mortgage  credit  certificate  has  been  issued  under 
section  25  shall  be  reduced  by  the  amount  of  the  credit  allowed  with 
respect  to  such  interest  under  section  25. 

SEC.  164.  TAXES, 
(a)  General  Rule. — *  *  * 

******* 

(f)  Cross  References. — 

[(1)  For  provisions  disallowing  any  deduction  for  the  pay- 
ment of  the  tax  imposed  by  subchapter  B  of  chapter  3  (relating 
to  tax-free  covenant  bonds),  see  section  1451.] 

[(2)]  (1)  For  provisions  disallowing  any  deduction  for  cer- 
tain taxes,  see  section  275. 

[(3)]  (2)  For  treatment  of  taxes  imposed  by  Indian  tribal 
governments  (or  their  subdivisions),  see  section  7871. 

******* 

SEC.  165.  LOSSES, 
(a)  General  Rule. — *  *  * 

******* 

(H)  Casualty  and  Theft  Losses. — 

(1)  General  Rule. — Any  loss  of  an  individual  described  in 
subsection  (c)(3)  shall  be  allowed  for  any  taxable  year  only  to 
the  extent  that — 
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(A)  the  amount  of  loss  to  such  individual  arising  from 
each  casuality,  or  from  each  theft,  exceeds  $100,  and 

(B)  the  aggregate  amount  of  all  such  losses  sustained  by 
such  individual  during  the  taxable  year  (determined  after 
application  of  subparagraph  (A))  exceeds  10  percent  of  the 
adjusted  gross  income  of  the  individual. 

(2)  Special  rules  — 

(A)  Joint  returns. — For  purposes  of  the  $100  and  10 
percent  limitations  described  in  paragraph  (1),  a  husband 
and  wife  making  a  joint  return  for  the  taxable  year  shall 
be  treated  as  one  individual. 

(B)  Determination  of  adjusted  gross  income  in  case 
of  estates  and  trusts. — For  purposes  of  paragraph  (1), 
the  adjusted  gross  income  of  an  estate  or  trust  shall  be  com- 
puted in  the  same  manner  as  in  the  case  of  an  individual, 
except  that  the  deductions  for  costs  paid  or  incurred  in  con- 
nection with  the  administration  of  the  estate  or  trust  shall 
be  treated  as  allowable  in  arriving  at  adjusted  gross 
income. 

[(B)]  (C)  Coordination  with  estate  tax. — No  loss  de- 
scribed in  subsection  (c)(3)  shall  be  allowed  if,  at  the  time 
of  filing  the  return,  such  loss  has  been  claimed  for  estate 
tax  purposes  in  the  estate  tax  return. 

(D)  Coordination  with  section  1231. — 

(i)  For  purposes  of  paragraph  (1)(B),  adjusted  gross 
income  shall  be  determined  without  regard  to  the  ap- 
plication of  section  1231  to  any  gain  or  loss  from  an  in- 
voluntary conversion  of  property  described  in  subsec- 
tion (c)(3)  arising  from  fire,  storm,  shipwreck,  or  other 
casualty  or  from  theft. 

(ii)  Section  1231  shall  be  applied  after  the  applica- 
tion of  paragraph  (1) 

******* 

(k)  Treatment  as  Disaster  Loss  Where  Taxpayer  Ordered  To 
Demolish  or  Relocate  Residence  in  Disaster  Area  Because  of 
Disaster. — In  the  case  of  a  taxpayer  whose  residence  is  located  in 
an  area  which  has  been  determined  by  the  President  of  the  United 
States  to  warrant  assistance  by  the  Federal  Government  under  the 
Disaster  Relief  Act  of  1971  if— 

(1)  not  later  than  the  120th  day  after  the  date  of  such  deter- 
mination, the  taxpayer  is  ordered,  by  the  government  of  the 
State  or  any  political  subdivision  thereof  in  which  such  resi- 
dence is  located,  to  demolish  or  relocate  such  residence,  and 

(2)  the  residence  has  been  rendered  unsafe  for  use  as  a  resi- 
dence by  reason  of  the  disaster, 

j  any  loss  attributable  to  such  disaster  shall  be  treated  as  a  loss 
\  which  arises  from  a  casualty  and  which  is  described  in  subsection 
\(iX 

[(k)]  (I)  Cross  References. — 

(1)  For  special  rule  for  banks  with  respect  to  worthless  secu- 
rities, see  section  582. 
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(2)  For  disallowance  of  deduction  for  worthlessness  of  securi- 
ties to  which  subsection  (g)(2)(C)  applies,  if  issued  by  a  political 
party  or  similar  organization,  see  section  271. 

(3)  For  special  rule  for  losses  on  stock  in  a  small  business  in- 
vestment company,  see  section  1242. 

(4)  For  special  rule  for  losses  of  a  small  business  investment 
company,  see  section  1243. 

(5)  For  special  rule  for  losses  on  small  business  stock,  see  sec- 
tion 1244. 

******* 
SEC.  168.  ACCELERATED  COST  RECOVERY  SYSTEM. 

(a)  Allowance  of  Deduction.—*  *  * 

******* 

(f)  Special  Rules  for  Application  of  This  Section.— For  pur- 
poses of  this  section— 

(1)  Components  of  section  1250  class  property. — *  *  * 

******* 

(12)  Limitations  on  property  financed  with  tax-exempt 
bonds. — 

(A)  In  general. — *  *  * 

[(C)  Exceptions. — Subparagraph  (A)  shall  not  apply  to 
any  recovery  property  which  is  placed  in  service — 

[(i)  in  connection  with  projects  for  residential  rental 
property  financed  by  the  proceeds  of  obligations  de- 
scribed in  section  103(b)(4)(A), 

[(ii)  in  connection  with  a  sewage  or  solid  waste  dis- 
posal facility — 

[(I)  which  provides  sewage  or  solid  waste  dis- 
posal services  for  the  residents  of  part  or  all  of  1 
or  more  governmental  units,  and 

[(II)  with  respect  to  which  substantially  all  of 
the  sewage  or  solid  waste  processed  is  collected 
from  the  general  public, 
[(iii)  as  an  air  or  water  pollution  control  facility 
which  is — 

[(I)  installed  in  connection  with  an  existing  fa- 
cility, or 

[(II)  installed  in  connection  with  the  conversion 
of  an  existing  facility  which  uses  oil  or  natural 
gas  (or  any  product  of  oil  or  natural  gas)  as  a  pri- 
mary fuel  to  a  facility  which  uses  coal  as  a  pri- 
mary fuel,  or 

[(iv)  in  connection  with  a  facility  with  respect  to 
which  an  urban  development  action  grant  has  been 
made  under  section  119  of  the  Housing  and  Communi- 
ty Development  Act  of  1974.] 
(C)  Exception  for  projects  for  residential  rental 
property. — Subparagraph  (A)  shall  not  apply  to  any  recov- 
ery property  which  is  placed  in  service  in  connection  with 
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projects  for  residential  rental  property  financed  by  the  pro- 
ceeds of  obligations  described  in  section  103(b)(4)(A). 

[(D)  Existing  facility— For  purposes  of  this  para- 
graph, the  term  ' 'existing  facility"  means  a  plant  or  prop- 
erty in  operation  before  July  1,  1982.] 

[(E)]  (D)  Exception  where:  longer  recovery  period  ap- 
plicable.— Subparagraph  (A)  shall  not  apply  to  any  recov- 
ery property  if  the  recovery  period  which  would  be  appli- 
cable to  such  property  by  reason  of  an  election  under  sub- 
section (b)(3)  exceeds  the  recovery  period  for  such  property 
determined  under  subparagraph  (B). 

(g)  Definitions. — For  purposes  of  this  section — 

(1)  Public  utility  property. — The  term  "public  utility  prop- 
erty" means  property  described  in  section  167(1)(3)(A). 

(2)  Present  class  life. — The  term  "present  class  life"  means 
the  class  life  (if  any)  which  would  be  applicable  with  respect  to 
any  property  as  of  January  1,  1981,  under  subsection  (m)  of  sec- 
tion 167  (determined  without  regard  to  paragraph  (4)  thereof 
and  as  if  the  taxpayer  had  made  an  election  under  such  sub- 
section). If  any  property  (other  than  section  1250  class  property) 
does  not  have  a  present  class  life  within  the  meaning  of  the  pre- 
ceding sentence,  the  Secretary  may  prescribe  a  present  class  life 
for  such  property  which  reasonably  reflects  the  anticipated 
useful  life  of  such  property  to  the  industry  or  other  group. 

******* 

(i)  Limitations  Relating  to  Leases  of  Qualified  Leased  Prop- 
erty.— For  purposes  of  this  subtitle,  in  the  case  of  safe  harbor  lease 
property,  the  following  limitations  shall  apply: 

(1)  Lessor  may  not  reduce  tax  liability  by  more  than  50 

PERCENT. — 

(A)  In  general. — The  aggregate  amount  allowable  as  de- 
ductions or  credits  for  any  taxable  year  which  are  alloca- 
ble to  all  safe  harbor  lease  property  with  respect  to  which 
the  taxpayer  is  the  lessor  may  not  reduce  the  liability  for 
tax  of  the  taxpayer  for  such  taxable  year  (determined 
without  regard  to  safe  harbor  lease  items)  by  more  than  50 
percent  of  such  liability. 

(B)  Carryover  of  amounts  not  allowable  as  deduc- 
tions or  credits. — Any  amount  not  allowable  as  a  deduc- 
tion or  credit  under  subparagraph  (A) — 

(i)  may  be  carried  over  to  any  subsequent  taxable 
year,  and 

(ii)  shall  be  treated  as  a  deduction  or  credit  allocable 
to  safe  harbor  lease  property  in  such  subsequent  tax- 
able year. 

(C)  Allocation  among  deductions  and  credits. — The 
Secretary  shall  prescribe  regulations  for  determining  the 
amount — 

(i)  of  any  deduction  or  credit  allocable  to  safe  harbor 
lease  property  for  any  taxable  year  to  which  subpara- 
graph (A)  applies,  and 
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(ii)  of  any  carryover  of  any  such  deduction  or  credit 
under  subparagraph  (B)  to  any  subsequent  taxable 
year. 

[Sec.  168(i)(l)(D)(i)  and  (iii),  as  added  by  section  208(a)  of  the 
Tax  Equity  and  Fiscal  Responsibility  Act  of  1982] 

(D)  Liability  for  tax  and  safe  harbor  lease  items  de- 
fined.— For  purposes  of  this  paragraph — 

(i)  Liability  for  tax  defined. — Except  as  provided 
in  this  subparagraph,  the  term  "liability  for  tax" 
means  the  tax  imposed  by  this  chapter,  reduced  by  the 
sum  of  the  credits  allowable  under  [subpart  A  of  part 
IV]  subparts  A,  B,  and  D  of  part  IV  of  subchapter  A 
of  this  chapter. 

(ii)  Safe  harbor  lease  items  defined. — The  term 
"safe  harbor  lease  items"  means  any  of  the  following 
items  which  are  properly  allocable  to  safe  harbor  lease 
property  with  respect  to  which  the  taxpayer  is  the 
lessor: 

(I)  Any  deduction  or  credit  allowable  under  this 
chapter  (other  than  any  deduction  for  interest). 

(II)  Any  rental  income  received  by  the  taxpayer 
from  any  lessee  of  such  property. 

(III)  Any  interest  allowable  as  a  deduction 
under  this  chapter  on  indebtedness  of  the  taxpay- 
er (or  any  related  person  within  the  meaning  of 
subsection  (e)(4)(D))  which  is  paid  or  incurred  to 
the  lessee  of  such  property  (or  any  person  so  relat- 
ed to  the  lessee). 

(iii)  Certain  taxes  not  included. — The  term  "tax 
imposed  by  this  chapter"  shall  not  include  any  tax 
treated  as  not  imposed  by  this  chapter  [under  the  last 
sentence  of  section  53(a)]  under  section  25(b)(2)  (other 
than  the  tax  imposed  by  section  56). 

(2)  Method  of  cost  recovery. — The  deduction  allowable 
under  subsection  (a)  with  respect  to  any  safe  harbor  lease  prop- 
erty shall  be  determined  by  using  the  150  percent  declining 
balance  method,  switching  to  the  straight-line  method  at  a 
time  to  maximize  the  deduction  (with  a  half-year  convention  in 
the  first  recovery  year  and  without  regard  to  salvage  value) 
and  a  recovery  period  determined  in  accordance  with  the  fol- 
lowing table: 

In  the  case  of:  The  recovery  period  is: 

3-year  property   5  years. 

5-year  property   8  years. 

10-year  property   15  years,  j 

(3)  Investment  credit  allowed  only  over  5-year  period. — 
In  the  case  of  any  credit  which  would  otherwise  be  allowable 
under  section  38  with  respect  to  any  safe  harbor  lease  property 
for  any  taxable  year  (determined  without  regard  to  this  para- 
graph), only  20  percent  of  the  amount  of  such  credit  shall  be 
allowable  in  such  taxable  year  and  20  percent  of  such  amount 
shall  be  allowable  in  each  of  the  succeeding  4  taxable  years. 
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[Sec.  168(i)(4)(A)  as  added  by  section  208(a)  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982] 

(4)  NO  CARRYBACKS  OF  CREDIT  OR  NET  OPERATING  LOSS  ALLOCA- 
BLE TO  ELECTED  QUALIFIED  LEASED  PROPERTY. — 

(A)  Credit  carrybacks. — In  determining  the  amount  of 
any  credit  allowable  under  [subpart  A  of  part  IV  of  sub- 
chapter A  of  this  chapter]  section  38  which  may  be  car- 
ried back  to  any  preceding  taxable  year — 

(i)  the  liability  for  tax  for  the  taxable  year  from 
which  any  such  credit  is  to  be  carried  shall  be  reduced 
first  by  any  credit  not  properly  allocable  to  safe 
harbor  lease  property,  and 

(ii)  no  credit  which  is  properly  allocable  to  safe 
harbor  lease  property  shall  be  taken  into  account  in 
determining  the  amount  of  any  credit  which  may  be 
carried  back. 

(B)  Net  operating  loss  carrybacks. — The  net  operating 
loss  carryback  provided  in  section  172(b)  for  any  taxable 
year  shall  be  reduced  by  that  portion  of  the  amount  of 
such  carryback  which  is  properly  allocable  to  the  items  de- 
scribed in  paragraph  (l)(D)(ii)  with  respect  to  all  safe 
harbor  lease  property  with  respect  to  which  the  taxpayer 
is  the  lessor. 

(i)  Limitations  Relating  to  Leases  of  Finance  Lease  Proper- 
ty.— For  purposes  of  this  subtitle,  in  the  case  of  finance  lease  prop- 
erty, the  following  limitations  shall  apply: 

(1)  Lessor  may  not  reduce  tax  liability  by  more  than  50 

PERCENT. — 

(A)  In  general. — The  aggregate  amount  allowable  as  de- 
ductions or  credits  for  any  taxable  year  which  are  alloca- 
ble to  all  finance  lease  property  with  respect  to  which  the 
taxpayer  is  the  lessor  may  not  reduce  the  liability  for  tax 
of  the  taxpayer  for  such  taxable  year  (determined  without 
regard  to  finance  lease  items)  by  more  than  50  percent  of 
such  liability. 

(B)  Carryover  of  amounts  not  allowable  as  deduc- 
tions or  credits. — Any  amount  not  allowable  as  a  deduc- 
tion or  credit  under  subparagraph  (A) — 

(i)  may  be  carried  over  to  any  subsequent  taxable 
year,  and 

(ii)  shall  be  treated  as  a  deduction  or  credit  allocable 
to  finance  lease  property  in  such  subsequent  taxable 
year. 

(C)  Allocation  among  deductions  and  credits. — The 
Secretary  shall  prescribe  regulations  for  determining  the 
amount — 

(i)  of  any  deduction  or  credit  allocable  to  finance 
lease  property  for  any  taxable  year  to  which  subpara- 
graph (A)  applies,  and 

(ii)  of  any  carryover  of  any  such  deduction  or  credit 
under  subparagraph  (B)  to  any  subsequent  taxable 
year. 
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[Sec.  168(i)(l)(D)(i)  and  (iii)  as  added  by  section  209(b)  of  the 
Tax  Equity  and  Fiscal  Responsibility  act  of  1982] 

(D)  Liability  for  tax  and  finance  lease  items  de- 
fined.— For  purposes  of  this  paragraph — 

(i)  Liability  for  tax  defined. — Except  as  provided 
in  this  subparagraph,  the  term  *  liability  for  tax" 
means  the  tax  imposed  by  this  chapter,  reduced  by  the 
sum  of  the  credits  allowable  under  [subpart  A  of  part 
IV]  subparts  A,  B,  and  D  of  part  IV  of  subchapter  A 
of  this  chapter. 

(ii)  Finance  lease  items  defined. — The  term  "fi- 
nance lease  items"  means  any  of  the  following  items 
which  are  properly  allocable  to  finance  lease  property 
with  respect  to  which  the  taxpayer  is  the  lessor: 

(I)  Any  deduction  or  credit  allowable  under  this 
chapter. 

(II)  Any  rental  income  received  by  the  taxpayer 
from  any  lessee  of  such  property. 

(iii)  Certain  taxes  not  included. — The  term  "tax 
imposed  by  this  chapter"  shall  not  include  any  tax 
treated  as  not  imposed  by  this  chapter  [under  the  last 
sentence  of  section  53(a)]  under  section  25(b)(2)  (other 
than  the  tax  imposed  by  section  56). 

(E)  Certain  safe  harbor  lease  property  taken  into  ac- 
count.— Under  regulations  prescribed  by  the  Secretary, 
deductions  and  credits  and  safe  harbor  lease  items  which 
are  allocable  to  safe  harbor  lease  property  to  which  this 
paragraph  (as  in  effect  for  taxable  years  beginning  in  1983) 
applies  shall  be  taken  into  account  for  purposes  of  apply- 
ing this  paragraph. 

(2)  Investment  credit  allowed  only  over  5-year  period. — 
In  the  case  of  any  credit  which  would  otherwise  be  allowable 
under  section  38  with  respect  to  any  finance  lease  property  for 
any  taxable  year  (determined  without  regard  to  this  para- 
graph), only  20  percent  of  the  amount  of  such  credit  shall  be 
allowable  in  such  taxable  year  and  20  percent  of  such  amount 
shall  be  allowable  in  each  of  the  succeeding  4  taxable  years. 

(3)  Computation  of  taxable  income  of  lessee  for  purposes 
of  percentage  depletion. — 

(A)  In  general. — For  purposes  of  section  613  or  613A, 
the  taxable  income  of  any  taxpayer  who  is  a  lessee  of  any 
financed  recovery  property  shall  be  computed  as  if  the  tax- 
payer was  the  owner  of  such  property,  except  that  the 
amount  of  the  deduction  under  subsection  (a)  of  this  sec- 
tion shall  be  determined  after  application  of  paragraph  (2) 
of  this  subsection. 

(B)  Coordination  with  crude  oil  windfall  profit 
tax— Section  4988(b)(3)(A)  shall  be  applied  without  regard 
to  subparagraph  (A). 

(4)  Limitations. — 

(A)  Termination  of  certain  provisions. — 
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(i)  Paragraph  (1).— Paragraph  (1)  shall  not  apply  to 
property  placed  in  service  after  September  30,  1985,  in 
taxable  years  beginning  after  such  date. 

(ii)  Paragraph  (2). — Paragraph  (2)  shall  not  apply  to 
property  placed  in  service  after  September  30,  1985. 

(b)  Certain  farm  property. — This  subsection  shall  not 
apply  to  property  which  is  used  for  farming  purposes 
(within  the  meaning  of  section  2032A(e)(5))  and  which  is 
placed  in  service  during  the  taxable  year  but  only  if  the 
cost  basis  of  such  property,  when  added  to  the  cost  basis  of 
other  finance  lease  property  used  for  such  purpose,  does 
not  exceed  $150,000  (determined  under  rules  similar  to  the 
rules  of  section  209(d)(1)(B)  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982). 
(j)  Property  Used  by  Governments  and  Other  Tax-Exempt 
Entities. — 

(1)  In  general. — Notwithstanding  any  other  provision  of  this 
section,  the  deduction  allowed  under  subsection  (a)  (and  any 
other  deduction  allowable  for  depreciation  or  amortization)  for 
any  taxable  year  with  respect  to  tax-exempt  use  property  shall 
be  determined — 

(A)  by  using  the  straight-line  method  (without  regard  to 
salvage  value),  and 

(B)  by  using  a  recovery  period  determined  under  the  fol- 
lowing table: 

In  the  case  of:  The  recovery  period  shall  be: 

(I)  Property  not  described  in  subclause       The  present  class  life 
(II)  or  subclause  (III). 

(II)  Personal  property  with  no  present       12  years 
class  life. 

(III)  15-year  real  property   40  years 

(2)  Operating  rules. — 

(A)  Recovery  period  must  at  least  equal  lease 
term. — In  the  case  of  any  tax-exempt  use  property  used  by 
the  tax-exempt  entity  pursuant  to  a  lease,  the  recovery 
period  used  for  purposes  of  paragraph  (1)  shall  not  be  less 
than — 

(i)  except  as  provided  in  clause  (ii),  the  lease  term,  or 

(ii)  in  the  case  of  15-year  real  property,  125  percent  of 
the  lease  term. 

(B)  Conventions. — 

(i)  Property  other  than  i 5-year  real  property. — 
In  the  case  of  property  other  than  15-year  real  property, 
the  half-year  convention  shall  apply  for  purposes  of 
paragraph  (1). 

(ii)  15-year  real  property. — In  the  case  of  15-year 
real  property,  the  amount  determined  under  paragraph 
(1)  shall  be  determined  on  the  basis  of  the  number  of 
months  in  the  year  in  which  the  property  is  in  service. 

(C)  Exception  where  longer  recovery  period  ap- 
plies.— Paragraph  (1)  shall  not  apply  to  any  recovery  prop- 
erty if  the  recovery  period  which  would  apply  to  such  prop- 
erty by  reason  of  an  election  under  subsection  (b)(3)  exceeds 
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the  recovery  period  for  such  property  determined  under  this 
subsection. 

(D)  Determination  of  class  for  property  which  is 
not  recovery  property. — In  the  case  of  any  property 
which  is  not  recovery  property,  for  purposes  of  this  subsec- 
tion, the  determination  of  whether  such  property  is  15-year 
real  property  shall  be  made  as  if  such  property  were  recov- 
ery property. 

(E)  Coordination  with  subsection  (f)(i2). — Paragraph 

(12)  OF  SUBSECTION  (F)  SHALL  NOT  APPLY  TO  ANY  PROPERTY 
TO  WHICH  THIS  SUBSECTION  APPLIES. 

(3)  Tax-exempt  use  property.— For  purposes  of  this  subsec- 
tion— 

(A)  Property  other  than  i 5 -year  real  property. — 
Except  as  otherwise  provided  in  this  subsection,  the  term 
utax-exempt  use  property"  means  any  property  used  by  a 
tax-exempt  entity. 

(B)  15-YEAR  REAL  PROPERTY. — 

(i)  In  general. — In  the  case  of  15-year  real  property, 
the  term  "tax-exempt  use  property"  means  that  portion 
of  the  property  used  by  a  tax-exempt  entity  in  a  dis- 
qualified use. 

(ii)  Disqualified  use. — For  purposes  of  this  subpara- 
graph, the  term  "disqualified  use"  means  any  use  of 
property  by  a  tax-exempt  entity,  but  only  if— 

(I)  part  or  all  of  the  property  was  financed  (directly 
or  indirectly)  by  an  obligation  the  interest  on  which  is 
exempt  from  tax  under  section  103  and  such  entity  (or 
a  related  entity)  participated  in  such  financing. 

(II)  such  use  is  pursuant  to  a  lease  under  which 
there  is  a  fixed  or  determinable  price  purchase  or 
sale  option  which  involves  such  entity  (or  a  related 
entity)  or  there  is  the  equivalent  of  such  an  option, 

(III)  such  use  is  pursuant  to  a  lease  which  has  a 
lease  term  in  excess  of  80  percent  of  the  property's 
useful  life,  or 

(IV)  such  use  occurs  after  a  sale  (or  other  trans- 
fer) or  lease  of  the  property  by  such  entity  (or  a  re- 
lated entity). 

(Hi)  20-percent  threshold  test. — Clause  (i)  shall 
apply  to  any  property  only  if  the  portion  of  such  proper- 
ty used  by  tax-exempt  entities  in  disqualified  uses  is 
more  than  20  percent  of  the  property. 

(iv)  Treatment  of  improvements. — For  purposes  of 
this  subparagraph,  improvements  to  a  property  (other 
than  land)  shall  not  be  treated  as  a  separate  property. 

(C)  Exception  for  short-term  leases. — 

(i)  In  general. — Property  shall  not  be  treated  as 
used  by  a  tax-exempt  entity  merely  by  reason  of  use 
pursuant  to  a  short-term  lease. 

(ii)  Property  other  than  is-year  property. — For 
purposes  of  this  subparagraph,  except  as  provided  in 
clause  (Hi),  the  term  "short-term  lease"  means  any 
lease  which  has  a  lease  term  less  than  the  greater  of— 
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(I)  1  year,  or 

(II)  30  percent  of  the  property's  present  class  life 
(to  the  extent  such  present  class  life  does  not 
exceed  10  years). 

(Hi)  15-year  real  property. — For  purposes  of  this 
subparagraph,  in  the  case  of  15-year  real  property,  the 
term  "short-term  lease"  means  any  lease  which  has  a 
lease  term  of  less  than  3  years. 
(D)  Exception  where  property  used  in  unrelated 
trade  or  business. — The  term  "tax-exempt  use  property" 
shall  not  include  any  portion  of  a  property  predominantly 
used  by  the  tax-exempt  entity  in  an  unrelated  trade  or  busi- 
ness the  income  of  which  is  subject  to  tax  under  section 
511. 

(4)  Tax-exempt  entity. — 

(A)  In  general. — For  purposes  of  this  subsection,  the 
term  "tax-exempt  entity"  means — 

(i)  the  United  States,  any  State  or  political  subdivi- 
sion thereof,  any  possession  of  the  United  States,  or  any 
agency  or  instrumentality  of  any  of  the  foregoing, 

(ii)  an  organization  (other  than  a  cooperative  de- 
scribed in  section  521)  which  is  exempt  from  tax  im- 
posed by  this  chapter,  and 

(Hi)  any  foreign  person  or  entity. 

(B)  Exception  for  certain  property  used  by  foreign 

PERSON  OR  ENTITY. — 

(i)  Income  from  property  subject  to  united 
states  tax. — Clause  (Hi)  of  subparagraph  (A)  shall  not 
apply  with  respect  to  any  property  if  more  than  50  per- 
cent of  the  gross  income  for  the  taxable  year  derived  by 
the  foreign  person  or  entity  from  the  use  of  such  proper- 
ty is  subject  to  tax  under  this  chapter.  For  purposes  of 
the  preceding  sentence,  any  exclusion  or  exemption 
shall  not  apply  for  purposes  of  determining  the  amount 
of  the  gross  income  so  derived,  but  shall  apply  for  pur- 
poses of  determining  the  portion  of  such  gross  income 
subject  to  tax  under  this  chapter. 

(ii)  Movies. — Clause  (Hi)  of  subparagraph  (A)  shall 
not  apply  with  respect  to  any  qualified  film  (as  defined 
in  section  48(k)(l)(B)). 

(Hi)  Exception  for  certain  leases. — Clause  (Hi)  of 
subparagraph  (A)  shall  not  apply  with  respect  to  any 
property  if— 

(I)  such  property  is  issued  by  a  foreign  person  or 
entity  pursuant  to  a  lease  from  a  United  States 
person  (hereinafter  in  this  clause  referred  to  as  the 
"original  lessor"), 

(II)  such  foreign  person  or  entity  subleases  such 
property  to  a  domestic  corporation  (hereinafter  in 
this  clause  referred  to  as  the  "sublessee"), 

(III)  the  amount  of  rental  payable  to  such  for- 
eign person  or  entity  by  the  sublessee  does  not 
exceed  101  percent  of  the  amount  of  the  rental  pay- 
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able  by  such  foreign  person  or  entity  to  the  original 
lessor,  and 

(IV)  such  foreign  person  or  entity  and  the  lessee 
are  members  of  the  same  affiliated  group  (as  de- 
fined in  section  1504(a)  without  regard  to  section 
1504(b)). 

(C)  Foreign  person  or  entity. — For  purposes  of  this 
paragraph,  the  term  "foreign  person  or  entity"  means — 

(i)  any  foreign  government,  any  international  organi- 
zation, or  any  agency  or  instrumentality  of  any  of  the 
foregoing,  and 

(ii)  any  person  who  is  not  a  United  States  person. 

(D)  Treatment  of  certain  taxable  instrumental- 
ities.— For  purposes  of  this  subsection  and  paragraph  (5)  of 
section  48(a),  a  corporation  shall  not  be  treated  as  an  in- 
strumentality of  the  United  States  or  of  any  State  or  politi- 
cal subdivision  thereof  if— 

(i)  all  of  the  activities  of  such  corporation  are  subject 
to  tax  under  this  chapter,  and 

(ii)  such  corporation  does  not  operate  as  an  instru- 
mentality of  such  governmental  unit  (determined  with- 
out regard  to  the  mere  designation  of  such  corporation 
as  an  instrumentality). 

(E)  Certain  previously  tax-exempt  organizations. — 
For  purposes  of  this  subsection  and  paragraph  (4)  of  section 
48(a),  an  organization  shall  be  treated  as  an  organization 
described  in  subparagraph  (A)(ii)  with  respect  to  any  prop- 
erty of  which  such  organization  is  the  lessee  if  such  organi- 
zation (or  a  predecessor  organization  which  was  engaged  in 
substantially  similar  activities)  was  an  organization  (other 
than  a  cooperative  described  in  section  521)  exempt  from 
tax  imposed  by  this  chapter  at  any  time  during  the  5-year 
period  ending  on  the  date  such  organization  first  used  such 
property. 

(5)  Special  rules  for  certain  high  technology  equip- 
ment.— 

(A)  Exemption  where  lease  term  is  5  years  or  less.— 
For  purposes  of  this  subsection,  the  term  "tax-exempt  use 
property"  shall  not  include  any  qualified  technological 
equipment  if  the  use  of  the  tax-exempt  entity  is  pursuant  to 
a  lease  which  has  a  lease  term  of  5  years  of  less. 

(B)  Recovery  period  where  lease  term  is  greater 
than  5  years. — In  the  case  of  any  qualified  technological 
equipment  not  described  in  subparagraph  (A),  the  recovery 
period  used  for  purposes  of  paragraph  (1)  shall  be  5  years 
(or,  in  the  case  of  property  to  which  subsection  (f)(2)  applies, 
the  recovery  property  determined  for  purposes  of  such  sub- 
section). 

(C)  Qualified  technological  equipment. — For  purposes 
of  this  paragraph — 

(i)  In  general. — Except  as  provided  in  clause  (ii), 
the  term  "qualified  technological  equipment"  means — 
(I)  any  computer  or  peripheral  equipment, 
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(II)  any  high  technology  telephone  station  equip- 
ment installed  on  customer's  premises,  and 

(III)  any  high  technology  medical  equipment. 

(ii)  Exception  for  certain  property. — The  term 
"qualified  technological  equipment"  shall  not  include 
any  property  used  by  a  tax-exempt  entity  if— 

(I)  part  or  all  of  the  property  was  financed  (di- 
rectly or  indirectly)  by  an  obligation  the  interest  on 
which  is  exempt  from  tax  under  section  103, 

(II)  such  use  occurs  after  a  sale  (or  other  trans- 
fer) or  lease  of  such  property  by  such  entity  (or  a 
related  entity)  and  such  property  has  been  used  by 
such  entity  (or  a  related  entity)  before  such  sale  (or 
other  transfer)  or  lease,  or 

(III)  such  tax-exempt  entity  is  the  United  States 
or  any  agency  or  instrumentality  of  the  United 
States. 

(D)  Computer  or  peripheral  equipment  defined. — For 
purposes  of  this  paragraph — 

(i)  In  general.— The  term  "computer  or  peripheral 
equipment"  means — 

(I)  any  computer,  and 

(II)  any  related  peripheral  equipment 

(ii)  Computer. — The  term  "computer"  means  a  pro- 
grammable electronically  activated  device  which — 

(I)  is  capable  of  accepting  information,  applying 
prescribed  processes  to  the  information,  and  sup- 
plying the  results  of  these  processes  with  or  with- 
out human  intervention,  and 

(II)  consists  of  a  central  processing  unit  contain- 
ing extensive  storage,  logic,  arithmetic,  and  control 
capabilities. 

(Hi)  Related  peripheral  equipment. — The  term 
"related  peripheral  equipment"  means  any  auxiliary 
machine  (whether  on-line  or  off-line)  which  is  designed 
to  be  placed  under  the  control  of  the  central  processing 
unit  of  a  computer. 

(iv)  Exceptions. — The  term  "computer  or  related  pe- 
ripheral equipment"  shall  not  include — 

(I)  any  equipment  which  is  an  integral  part  of 
other  property  which  is  not  a  computer, 

(II)  typewriters,  calculators,  adding  and  account- 
ing machines,  copiers,  duplicating  equipment,  and 
similar  equipment,  and 

(III)  equipment  of  a  kind  used  primarily  for 
amusement  or  entertainment  of  the  user. 

(E)  High  technology  medical  equipment. — For  pur- 
poses of  this  paragraph,  the  term  "high  technology  medical 
equipment"  means  any  electronic,  electromechanical,  or 
computer-based  high  technology  equipment  used  in  the 
screening,  monitoring,  observation,  diagnosis,  or  treatment 
of  patients  in  a  laboratory,  medical,  or  hospital  environ- 
ment. 

(6)  Other  special  rules.— 
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(A)  Lease  term. — In  determining  a  lease  term  for  pur- 
poses of  this  subsection — 

(i)  there  shall  be  taken  into  account  options  to  renew, 
and 

(ii)  2  or  more  successive  leases  with  respect  to  the 
same  or  substantially  similar  property  shall  be  treated 
as  1  lease. 

(B)  Treatment  of  certain  contracts  for  providing 

SERVICES,  ETC. — 

(i)  In  general. — For  purposes  of  this  subsection  and 
paragraphs  (4)  and  (5)  of  section  48(d),  a  contract  which 
purports  to  be  a  service  contract  shall  not  be  treated  as 
a  service  contract  if  such  contract  is  more  properly 
treated  as  a  lease  of  property,  taking  into  account  all 
relevant  factors  including  whether  or  not — 

(I)  the  tax-exempt  entity  is  in  physical  possession 
of  the  property, 

(II)  such  entity  controls  the  property, 

(III)  such  entity  has  a  significant  economic  or 
possessory  interest  in  the  property, 

(IV)  the  service  provider  does  not  bear  any  risk 
of  substantially  diminished  receipts  or  substantial- 
ly increased  expenditures  if  there  is  nonperform- 
ance under  the  contract, 

(V)  the  service  provider  does  not  use  the  property 
concurrently  to  provide  significant  services  to  enti- 
ties unrelated  to  the  tax-exempt  entity,  and 

(VI)  the  total  contract  price  does  not  substantial- 
ly exceed  the  rental  value  of  the  property  for  the 
contract  period. 

(ii)  Other  arrangements. — For  purposes  of  this  sub- 
section and  paragraphs  (4)  and  (5)  of  section  48(a),  an 
arrangement  (including  a  partnership  or  other  pass- 
thru  entity)  which  is  not  a  service  contract  and  pur- 
ports not  to  be  a  lease  shall  be  treated  as  a  lease  if 
such  arrangement  is  more  properly  treated  as  a  lease, 
taking  into  account  all  relevant  factors  including  fac- 
tors similar  to  those  set  forth  in  clause  (i). 

(C)  Exception  for  certain  solid  waste  disposal  facil- 
ities.— For  purposes  of  this  subsection — 

(i)  In  general. — The  term  "tax-exempt  use  property" 
shall  not  include  any  qualified  solid  waste  disposal  fa- 
cility. 

(ii)  Qualified  solid  waste  disposal  facility. — For 
purposes  of  clause  (i),  the  term  "qualified  solid  waste 
disposal  facility"  means  any  facility  if— 

(I)  such  facility  provides  solid  waste  disposal 
services  for  residents  of  part  or  all  of  1  or  more 
governmental  units  and  substantially  all  of  the 
solid  waste  processed  at  such  facility  is  collected 
from  the  general  public, 

(II)  such  facility  produces  marketable  quantities 
of  steam,  hot  water,  or  electricity, 
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(III)  the  tax-exempt  entity  does  not  control  the 
facility  and  is  not  in  physical  possession  of  the  fa- 
cility, and 

(IV)  the  service  provider  bears  any  risk  of  sub- 
stantially diminished  receipts  or  increased  expend- 
itures if  there  is  nonperformance  under  the  con- 
tract. 

(7)  Related  entities. — For  purposes  of  this  subsection — 

(A) (i)  Each  governmental  unit  and  each  agency  or  instru- 
mentality of  a  governmental  unit  is  related  to  each  other 
such  unit,  agency,  or  instrumentality  which  directly  or  in- 
directly derives  its  powers,  rights,  and  duties  in  whole  or  in 
part  from  the  same  soverign  authority. 

(ii)  For  purposes  of  clause  (i),  the  United  States,  each 
State,  and  each  possession  of  the  United  States  shall  be 
treated  as  a  separate  sovereign  authority. 

(B)  Any  entity  not  described  in  subparagraph  (A)(i)  is  re- 
lated to  any  entity  if  the  2  entities  have — 

(i)  significant  common  purposes  and  substantial 
common  membership,  or 

(ii)  directly  or  indirectly  substantial  common  direc- 
tion or  control. 

(C) (i)  An  entity  is  related  to  another  entity — if  either 
entity  owns  (directly  or  through  1  or  more  entities)  a  50  per- 
cent or  greater  interest  in  the  capital  or  profits  of  the  other 
entity. 

(ii)  For  purposes  of  clause  (i),  entities  treated  as  related 
under  subparagraph  (A)  or  (B)  shall  be  treated  as  1  entity. 

(D)  An  entity  is  related  to  another  entity  with  respect  to  a 
transaction  if  such  transaction  is  part  of  an  attempt  by 
such  entities  to  avoid  the  application  of  this  subsection, 
paragraph  (4)  or  (5)  of  section  48(a),  or  clause  (vi)  of  section 
48(g)(2)(B). 

(8)  Treatment  of  partnerships,  etc. — 

(A)  In  general. — If  any  property  which  (but  for  this  sub- 
paragraph) is  not  tax-exempt  use  property  is  held  by  a  part- 
nership which  has  a  tax-exempt  entity  as  a  partner,  such 
tax-exempt  entity  shall  be  allocated  its  proportionate  share 
of  all  income,  gain,  loss,  deductions,  and  credit  attributable 
to  such  property. 

(B)  Determination  of  proportionate  share. — For  pur- 
poses of  subparagraph  (A),  a  tax-exempt  entity's  proportion- 
ate share  of  any  item  shall  be  determined  on  the  basis  of 
such  entity's  share  of  the  partnership's  capital  or  profits 
(whichever  results  in  the  larger  proportionate  share). 

(C)  Other  pass-thru  entities. — Rules  similar  to  the 
rules  of  subparagraphs  (A)  and  (B)  shall  also  apply  in  the 
case  of  any  trust  or  other  pass-thru  entity. 

(9)  Regulations. — the  Secretary  shall  prescribe  such  regula- 
tions as  may  be  necessary  or  appropriate  to  carry  out  the  pur- 
poses of  this  subsection. 

CCj)3  (k)  Cross  Reference. — 
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For  special  rules  with  respect  to  certain  gain  derived  from  dispo- 
sition of  recovery  property,  see  sections  1245  and  1250. 

******* 

SEC.  170.  CHARITABLE,  ETC.,  CONTRIBUTIONS  AND  GIFTS. 

(a)  Allowance  of  Deduction. — 

(1)  General  rule. — There  shall  be  allowed  as  a  deduction 
any  charitable  contribution  (as  defined  in  subsection  (c))  pay- 
ment of  which  is  made  within  the  taxable  year.  A  charitable 
contribution  shall  be  allowable  as  a  deduction  only  if  verified 
under  regulations  prescribed  by  the  Secretary. 

(2)  Corporations  on  accrual  basis. — In  the  case  of  a  corpo- 
ration reporting  its  taxable  income  on  the  accrual  basis,  if — 

(A)  the  board  of  directors  authorizes  a  charitable  contri- 
bution during  any  taxable  year,  and 

(B)  payment  of  such  contribution  is  made  after  the  close 
of  such  taxable  year  and  on  or  before  the  15th  day  of  the 
third  month  following  the  close  of  such  taxable  year, 

then  the  taxpayer  may  elect  to  treat  such  contribution  as  paid 
during  such  taxable  year.  The  election  may  be  made  only  at 
the  time  of  the  filing  of  the  return  for  such  taxable  year,  and 
shall  be  signified  in  such  manner  as  the  Secretary  shall  by  reg- 
ulations prescribe. 

(3)  Future  interests  in  tangible  personal  property. — For 
purposes  of  this  section,  payment  of  a  charitable  contribution 
which  consists  of  a  future  interest  in  tangible  personal  proper- 
ty shall  be  treated  as  made  only  when  all  intervening  interests 
in,  and  rights  to  the  actual  possession  or  enjoyment  of,  the 
property  have  expired  or  are  held  by  persons  other  than  the 
taxpayer  or  those  standing  in  a  relationship  to  the  taxpayer 
described  in  section  267(b)  or  707(b).  For  purposes  of  the  preced- 
ing sentence,  a  fixture  which  is  intended  to  be  served  from  the 
real  property  shall  be  treated  as  tangible  personal  property. 

(b)  Percentage  Limitations. — 

(1)  Individuals. — In  the  case  of  an  individual,  the  deduction 
provided  in  subsection  (a)  shall  be  limited  as  provided  in  the 
succeeding  subparagraphs. 

(A)  General  rule. — Any  charitable  contribution  to — 

(i)  a  church  or  a  convention  or  association  of 
churches, 

(ii)  an  educational  organization  which  normally 
maintains  a  regular  faculty  and  curriculum  and  nor- 
mally has  a  regularly  enrolled  body  of  pupils  or  stu- 
dents in  attendance  at  the  place  where  its  education 
activities  are  regularly  carried  on, 

(iii)  an  organization  the  principal  purpose  or  func- 
tions of  which  are  the  providing  of  medical  or  hospital 
care  or  medical  education  or  medical  research,  if  the 
organization  is  a  hospital,  or  if  the  organization  is  a 
medical  research  organization  directly  engaged  in  the 
continuous  active  conduct  of  medical  research  in  con- 
junction with  a  hospital,  and  during  the  calendar  year 
in  which  the  contribution  is  made  such  organization  is 
committed  to  spend  such  contributions  for  such  re- 
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search  before  January  1  of  the  fifth  calendar  year 
which  begins  after  the  date  such  contribution  is  made, 

(iv)  an  organization  which  normally  received  a  sub- 
stantial part  of  its  support  (exclusive  of  income  re- 
ceived in  the  exercise  or  performance  by  such  organi- 
zation of  its  charitable,  educational,  or  other  purpose 
or  function  constituting  the  basis  for  its  exemption 
under  section  501(a))  from  the  United  States  or  any 
State  or  political  subdivision  thereof  or  from  direct  or 
indirect  contributions  from  the  general  public,  and 
which  is  organized  and  operated  exclusively  to  receive, 
hold,  invest,  and  administer  property  and  to  make  ex- 
penditures to  or  for  the  benefit  of  a  college  or  univer- 
sity which  is  an  organization  referred  to  in  clause  (ii) 
of  this  subparagraph  and  which  is  an  agency  or  instru- 
mentality of  a  State  or  political  subdivision  thereof,  or 
which  is  owned  or  operated  by  a  State  or  political  sub- 
division thereof  or  by  an  agency  or  instrumentality  of 
one  or  more  States  or  political  subdivisions, 

(v)  a  governmental  unit  referred  to  in  subsection 
(c)(1), 

(vi)  an  organization  referred  to  in  subsection  (c)(2) 
which  normally  receives  a  substantial  part  of  its  sup- 
port (exclusive  of  income  received  in  the  exercise  or 
performance  by  such  organization  of  its  charitable, 
educational,  or  other  purpose  or  function  constituting 
the  basis  for  its  exemption  under  section  501(a))  from 
a  governmental  unit  referred  to  in  subsection  (c)(1)  or 
from  direct  or  indirect  contributions  from  the  general 
public, 

(vii)  a  private  foundation  described  in  subparagraph 
[(D)]  (EX  or 

(viii)  an  organization  described  in  section  509(a)(2)  or 
(3), 

shall  be  allowed  to  the  extent  that  the  aggregate  of  such  con- 
tributions does  not  exceed  50  percent  of  the  taxpayer's  contri- 
bution base  for  the  taxable  year. 

(B)  Other  contributions. — Any  charitable  contribution 
other  than  a  charitable  contribution  to  which  subpara- 
graph (A)  applies  shall  be  allowed  to  the  extent  that  the 
aggregate  of  such  contributions  does  not  exceed  the  lesser 
of— 

(i)  [20]  30  percent  of  the  taxpayer's  contribution 
base  for  the  taxable  year,  or 

(ii)  the  excess  of  50  percent  of  the  taxpayer's  contri- 
bution base  for  the  taxable  year  over  the  amount  of 
charitable  contributions  allowable  under  subpara- 
graph (A)  (determined  without  regard  to  subparagraph 
(C)). 

If  the  aggregate  of  such  contributions  exceeds  the  limita- 
tion of  the  preceding  sentence,  such  excess  shall  be  treated 
(in  a  manner  consistent  with  the  rules  of  subsection  (d)(1)) 
as  a  charitable  contribution  (to  which  subparagraph  (A) 
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does  not  apply)  in  each  of  the  5  succeeding  taxable  years  in 
order  of  time. 

[(C)  Special  limitation  with  respect  to  contributions 

OF  CERTAIN  CAPITAL  GAIN  PROPERTY. — 

[(i)  In  the  case  of  charitable  contributions  of  capital 
gain  property  to  which  subsection  (e)(1)(B)  does  not 
apply,  the  total  amount  of  contributions  of  such  prop- 
erty which  may  be  taken  into  account  under  subsec- 
tion (a)  for  any  taxable  year  shall  not  exceed  30  per- 
cent of  the  taxpayer's  contribution  base  for  such  year. 
For  purposes  of  this  subsection,  contributions  of  capi- 
tal gain  property  to  which  this  paragraph  applies  shall 
be  taken  into  account  after  all  other  charitable  contri- 
butions.] 

( C)  Special  limitation  with  respect  to  contributions 

DESCRIBED  IN  SUBPARAGRAPH  (A)  OF  CERTAIN  CAPITAL  GAIN 
PROPERTY. — 

(i)  In  the  case  of  charitable  contributions  described 
in  subparagraph  (A)  of  capital  gain  property  to  which 
subsection  (e)(1)(B)  does  not  apply,  the  total  amount  of 
contributions  of  such  property  which  may  be  taken  into 
account  under  subsection  (a)  for  any  taxable  year  shall 
not  exceed  30  percent  of  the  taxpayers  contribution 
base  for  such  year.  For  purposes  of  this  subsection,  con- 
tributions of  capital  gain  property  to  which  this  sub- 
paragraph applies  shall  be  taken  into  account  after  all 
other  charitable  contributions  (other  than  charitable 
contributions  to  which  subparagraph  (D)  applies). 

(ii)  If  charitable  contributions  described  in  subpara- 
graph (A)  of  capital  gain  property  to  which  clause  (i) 
applies  exceeds  30  percent  of  the  taxpayer's  contribu- 
tion base  for  any  taxable  year,  such  excess  shall  be 
treated,  in  a  manner  consistent  with  the  rules  of  sub- 
section (d)(1),  as  a  charitable  contribution  of  capital 
gain  property  to  which  clause  (i)  applies  in  each  of  the 
5  succeeding  taxable  years  in  order  of  time. 

(iii)  At  the  election  of  the  taxpayer  (made  at  such 
time  and  in  such  manner  as  the  Secretary  prescribes 
by  regulations),  subsection  (e)(1)  shall  apply  to  all  con- 
tributions of  capital  gain  property  (to  which  subsection 
(e)(1)(B)  does  not  otherwise  apply)  made  by  the  taxpay- 
er during  the  taxable  year.  If  such  an  election  is  made, 
clauses  (i)  and  (ii)  shall  not  apply  to  contributions  of 
capital  gain  property  made  during  the  taxable  year, 
and,  in  applying  subsection  (d)(1)  for  such  taxable  year 
with  respect  to  contributions  of  capital  gain  property 
made  in  any  prior  contribution  year  for  which  an  elec- 
tion was  not  made  under  this  clause,  such  contribu- 
tions shall  be  reduced  as  if  subsection  (e)(1)  had  ap- 
plied to  such  contributions  in  the  year  in  which  made. 

(iv)  For  purposes  of  this  subparagraph,  the  term 
'  'capital  gain  property"  means,  with  respect  to  any 
contribution,  any  capital  asset  the  sale  of  which  at  its 
fair  market  value  at  the  time  of  the  contribution 
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would  have  resulted  in  gain  which  would  have  been 
long/ term  capital  gain.  For  purposes  of  the  preceding 
sentence,  any  property  which  is  property  used  in  the 
trade  or  business  (as  defined  in  section  1231(b))  shall 
be  treated  as  a  capital  asset. 
(D)  Special  limitation  with  respect  to  contributions  of 
capital  gain  property  to  organizations  not  described  in  sub- 
paragraph (A). — 

(i)  In  general. — In  the  case  of  charitable  contribu- 
tions (other  than  charitable  contributions  to  which  sub- 
paragraph (A)  applies)  of  capital  gain  property,  the 
total  amount  of  such  contributions  of  such  property 
taken  into  account  under  subsection  (a)  for  any  taxable 
year  shall  not  exceed  the  lesser  of— 

(I)  20  percent  of  the  taxpayer's  contribution  base 
for  the  taxable  year,  or 

(II)  the  excess  of  30  percent  of  the  taxpayer's  con- 
tribution base  for  the  taxable  year  reduced  by  the 
amount  of  the  contributions  of  capital  gain  proper- 
ty to  which  subparagraph  (C)  applies. 

For  purposes  of  this  subsection,  contributions  of  capital 
gain  property  to  which  this  subparagraph  applies  shall 
be  taken  into  account  after  all  other  charitable  contri- 
butions. 

(ii)  Carryover. — If  the  aggregate  amount  of  contri- 
butions described  in  clause  (i)  exceeds  the  limitation  of 
clause  (i),  such  excess  shall  be  treated  (in  a  manner 
consistent  with  the  rules  of  subsection  (d)(1))  as  a  chari- 
table contribution  of  capital  gain  property  to  which 
clause  (i)  applies  in  each  of  the  5  succeeding  taxable 
years  in  order  of  time. 

[(D)]  (E)  Certain  private  foundations. — The  private 
foundations  referred  to  in  subparagraph  (A)(vii)  and  sub- 
section (e)(1)(B)  are — 

(i)  a  private  operating  foundation  (as  defined  in  sec- 
tion 4942QX3)), 

(ii)  any  other  private  foundation  (as  defined  in  sec- 
tion 509(a))  which,  not  later  than  the  15th  day  of  the 
third  month  after  the  close  of  the  foundation's  taxable 
year  in  which  contributions  are  received,  makes  quali- 
fying distributions  (as  defined  in  section  4942(g),  with- 
out regard  to  paragraph  (3)  thereof),  which  are  treat- 
ed, after  the  application  of  section  4942(g)(3),  as  distri- 
butions out  of  corpus  (in  accordance  with  section 
4942(h))  in  an  amount  equal  to  100  percent  of  such 
contributions,  and  with  respect  to  which  the  taxpayer 
obtains  adequate  records  or  other  sufficient  evidence 
from  the  foundation  showing  that  the  foundation 
made  such  qualifying  distributions,  and 

(hi)  a  private  foundation  all  of  the  contributions  to 
which  are  pooled  in  a  common  fund  and  which  would 
be  described  in  section  509(a)(3)  but  for  the  right  of 
any  substantial  contributor  (hereafter  in  this  clause 
called  "donor")  or  his  spouse  to  designate  annually  the 
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recipients,  from  among  organizations  described  in 
paragraph  (1)  of  section  509(a),  of  the  income  attribut- 
able to  the  donor's  contribution  to  the  fund  and  to 
direct  (by  deed  or  by  will)  the  payment,  to  an  organiza- 
tion described  in  such  paragraph  (1),  of  the  corpus  in 
the  common  fund  attributable  to  the  donor's  contribu- 
tion; but  this  clause  shall  apply  only  if  all  of  the 
income  of  the  common  fund  is  required  to  be  (and  is) 
distributed  to  one  or  more  organizations  described  in 
such  paragraph  (1)  not  later  than  the  15th  day  of  the 
third  month  after  the  close  of  the  taxable  year  in 
which  the  income  is  realized  by  the  fund  and  only  if 
all  of  the  corpus  attributable  to  any  donor's  contribu- 
tion to  the  fund  is  required  to  be  (and  is)  distributed  to 
one  or  more  of  such  organizations  not  later  than  one 
year  after  his  death  or  after  the  death  of  his  surviving 
spouse  if  she  has  the  right  to  designate  the  recipients 
of  such  corpus. 
[(E)]  (F)  Contribution  base  defined —For  purposes  of 
this  section,  the  term  "contribution  base"  means  adjusted 
gross  income  (computed  without  regard  to  any  net  operat- 
ing loss  carryback  to  the  taxable  year  under  section  172). 

******* 

(e)  Certain  Contributions  of  Ordinary  Income  and  Capi- 
tal Gain  Property. — 

(1)  General  rule. — The  amount  of  any  charitable  contribu- 
tion of  property  otherwise  taken  into  account  under  this  sec- 
tion shall  be  reduced  by  the  sum  of— 

(A)  the  amount  of  gain  which  would  not  have  been  long- 
term  capital  gain  if  the  property  contributed  had  been  sold 
by  the  taxpayer  at  its  fair  market  value  (determined  at  the 
time  of  such  contribution),  and 

(B)  in  the  case  of  a  charitable  contribution — 

(i)  of  tangible  personal  property,  if  the  use  by  the 
donee  is  unrelated  to  the  purpose  or  function  consti- 
tuting the  basis  for  its  exemption  under  section  501 
(or,  in  the  case  of  a  governmental  unit,  to  any  purpose 
or  function  described  in  subsection  (c)),  or 

(ii)  to  or  for  the  use  of  a  private  foundation  (as  de- 
fined in  section  509(a)),  other  than  a  private  founda- 
tion described  in  subsection  (b)(1)  [(D)],  (E), 

40  percent  (2%6  in  the  case  of  a  corporation)  of  the 
amount  of  gain  which  would  have  been  long-term  capital 
gain  if  the  property  contributed  had  been  sold  by  the  tax- 
payer at  its  fair  market  value  (determined  at  the  time  of 
such  contribution). 
For  purposes  of  applying  this  paragraph  (other  than  in  the 
case   of  gain  to  which  section   617(d)(1),   1245(a),  1250(a), 
[1251(c),]  1252(a),  or  1254(a)  applies),  property  which  is  prop- 
erty used  in  the  trade  or  business  (as  defined  in  section  1231(b)) 
shall  be  treated  as  a  capital  asset. 

(2)  Allocation  of  basis. — For  purposes  of  paragraph  (1),  in 
the  case  of  a  charitable  contribution  of  less  than  the  taxpayer's 
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entire  interest  in  the  property  contributed,  the  taxpayer's  ad- 
justed basis  in  such  property  shall  be  allocated  between  the  in- 
terest contributed  and  any  interest  not  contributed  in  accord- 
ance with  regulations  prescribed  by  the  Secretary. 

(3)  Special  rule  for  certain  contributions  of  inventory 
and  other  property. — 

(A)  Qualified  contributions.— For  purposes  of  this 
paragraph,  a  qualified  contribution  shall  mean  a  charita- 
ble contribution  of  property  described  in  paragraph  (1)  or 
(2)  of  section  1221,  by  a  corporation  (other  than  a  corpora- 
tion which  is  an  S  corporation)  to  an  organization  which  is 
described  in  section  501(c)(3)  and  is  exempt  under  section 
501(a)  (other  than  a  private  foundation,  as  defined  in  sec- 
tion 509(a),  which  is  not  an  operating  foundation,  as  de- 
fined in  section  4942(j)(3)),  but  only  if— 

(i)  the  use  of  the  property  by  the  donee  is  related  to 
the  purpose  or  function  constituting  the  basis  for  its 
exemption  under  section  501  and  the  property  is  to  be 
used  by  the  donee  solely  for  the  care  of  the  ill,  the 
needy,  or  infants; 

(ii)  the  property  is  not  transferred  by  the  donee  in 
exchange  for  money,  other  property,  or  services; 

(iii)  the  taxpayer  receives  from  the  donee  a  written 
statement  representing  that  its  use  and  disposition  of 
the  property  will  be  in  accordance  with  the  provisions 
of  clauses  (i)  and  (ii);  and 

(iv)  in  the  case  where  the  property  is  subject  to  regu- 
lation under  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended,  such  property  must  fully  satisfy  the 
applicable  requirements  of  such  Act  and  regulations 
promulgated  thereunder  on  the  date  of  transfer  and 
for  one  hundred  and  eighty  days  prior  thereto. 

(B)  Amount  of  reduction.— The  reduction  under  para- 
graph (1)(A)  for  any  qualified  contribution  (as  defined  in 
subparagraph  (A))  shall  be  no  greater  than  the  sum  of— 

(i)  one-half  of  the  amount  computed  under  para- 
graph (1)(A)  (computed  without  regard  to  this  para- 
graph), and 

(ii)  the  amount  (if  any)  by  which  the  charitable  con- 
tribution deduction  under  this  section  for  any  quali- 
fied contribution  (computed  by  taking  into  account  the 
amount  determined  in  clause  (i),  but  without  regard  to 
this  clause)  exceeds  twice  the  basis  of  such  property. 

(C)  This  paragraph  shall  not  apply  to  so  much  of  the 
amount  of  the  gain  described  in  paragraph  (1)(A)  which 
would  be  long-term  capital  gain  but  for  the  application  of 
sections  617,  1245,  1250,  [1251,]  or  1252. 

******* 

(5)  Special  rule  for  contributions  of  stock  for  which 
market  quotations  are  readily  available. — 

(A)  In  general. — Subparagraph  (B)(ii)  of  paragraph  (1) 
shall  not  apply  to  any  contribution  of  qualified  appreciated 
stock. 
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(B)  Qualified  appreciated  stock. — Except  as  provided 
in  subparagraph  (C),  for  purposes  of  this  paragraph,  the 
term  "qualified  appreciated  stock"  means  any  stock  of  a 
corporation — 

(i)  for  which  (as  of  the  date  of  the  contribution) 
market  quotations  are  readily  available  on  an  estab- 
lished securities  market,  and 

(ii)  which  is  capital  gain  property  (as  defined  in  sub- 
section (b)(l)(C)(iv)). 

(C)  Donor  may  not  contribute  more  than  10  percent 

OF  STOCK  OF  CORPORATION. — 

(i)  In  general. — In  the  case  of  any  donor,  the  term 
"qualified  appreciated  stock"  shall  not  include  any 
stock  of  a  corporation  contributed  by  the  donor  in  a 
contribution  to  which  paragraph  (l)(B)(ii)  applies  (de- 
termined without  regard  to  this  paragraph)  if  the 
amount  of  the  stock  so  contributed  (when  increased  by 
the  aggregate  amount  of  all  prior  such  contributions  by 
the  donor  of  stock  in  such  corporation)  consists  of  10 
percent  or  more  of  the  value  of  all  of  the  outstanding 
stock  of  such  corporation. 

(ii)  Special  rule. — For  purposes  of  clause  (i),  an  in- 
dividual shall  be  treated  as  making  all  contributions 
made  by  any  member  of  his  family  (as  defined  in  sec- 
tion 267(c)(4)). 

(D)  Termination. — This  paragraph  shall  not  apply  to 
contributions  made  after  December  31,  1993. 

(f)  Disallowance  of  Deduction  in  Certain  Cases  and  Special 
Rules. — 

(1)  In  general. — No  deduction  shall  be  allowed  under  this 
section  for  a  contribution  to  or  for  the  use  of  an  organization 
or  trust  described  in  section  508(d)  or  4948(c)(4)  subject  to  the 
conditions  specified  in  such  sections. 

(2)  Contributions  of  property  placed  in  trust. — 

(A)  Remainder  interest. — In  the  case  of  property  trans- 
ferred in  trust,  no  deduction  shall  be  allowed  under  this 
section  for  the  value  of  a  contribution  of  a  remainder  in- 
terest unless  the  trust  is  a  charitable  remainder  annuity 
trust  or  a  charitable  remainder  unitrust  (described  in  sec- 
tion 664),  or  a  pooled  income  fund  (described  in  section 
642(c)(5)). 

(B)  Income  interests,  etc. — No  deduction  shall  be  al- 
lowed under  this  section  for  the  value  of  any  interest  in 
property  (other  than  a  remainder  interest)  transferred  in 
trust  unless  the  interest  is  in  the  form  of  a  guaranteed  an- 
nuity or  the  trust  instrument  specifies  that  the  interest  is 
a  fixed  percentage  distributed  yearly  of  the  fair  market 
value  of  the  trust  property  (to  be  determined  yearly)  and 
the  grantor  is  treated  as  the  owner  of  such  interest  for 
purposes  of  applying  section  671.  If  the  donor  ceases  to  be 
treated  as  the  owner  of  such  an  interest  for  purposes  of  ap- 
plying section  671,  at  the  time  the  donor  ceases  to  be  so 
treated,  the  donor  shall  for  purposes  of  this  chapter  be 
considered  as  having  received  an  amount  of  income  equal 
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to  the  amount  of  any  deduction  he  received  under  this  sec- 
tion for  the  contribution  reduced  by  the  discounted  value 
of  all  amounts  of  income  earned  by  the  trust  and  taxable 
to  him  before  the  time  at  which  he  ceases  to  be  treated  as 
the  owner  of  the  interest.  Such  amounts  of  income  shall  be 
discounted  to  the  date  of  the  contribution.  The  Secretary 
shall  prescribe  such  regulations  as  may  be  necessary  to 
carry  out  the  purposes  of  this  subparagraph. 

(C)  Denial  of  deduction  in  case  of  payments  by  cer- 
tain trusts. — In  any  case  in  which  a  deduction  is  allowed 
under  this  section  for  the  value  of  an  interest  in  property 
described  in  subparagraph  (B),  transferred  in  trust,  no  de- 
duction shall  be  allowed  under  this  section  to  the  grantor 
or  any  other  person  for  the  amount  of  any  contribution 
made  by  the  trust  with  respect  to  such  interest. 

(D)  Exception. — This  paragraph  shall  not  apply  in  a 
case  in  which  the  value  of  all  interests  in  property  trans- 
ferred in  trust  are  deductible  under  subsection  (a). 

(3)  Denial  of  deduction  in  case  of  certain  contributions 
of  partial  interests  in  property. — 

(A)  In  general. — In  the  case  of  a  contribution  (not  made 
by  a  transfer  in  trust)  of  an  interest  in  property  which  con- 
sists of  less  than  the  taxpayer's  entire  interest  in  such 
property,  a  deduction  shall  be  allowed  under  this  section 
only  to  the  extent  that  the  value  of  the  interest  contribut- 
ed would  be  allowable  as  a  deduction  under  this  section  if 
such  interest  had  been  transferred  in  trust.  For  purposes 
of  this  subparagraph,  a  contribution  by  a  taxpayer  of  the 
right  to  use  property  shall  be  treated  as  a  contribution  of 
less  than  the  taxpayer's  entire  interest  in  such  property. 

(B)  Exceptions. — Subparagraph  (A)  shall  not  apply  to — 

(i)  a  contribution  of  a  remainder  interest  in  a  per- 
sonal residence  or  farm, 

(ii)  a  contribution  of  an  undivided  portion  of  the  tax- 
payer's entire  interest  in  property,  and 

(iii)  a  qualified  conservation  contribution. 

(4)  Valuation  of  remainder  interest  in  real  property. — 
For  purposes  of  this  section,  in  determining  the  value  of  a  re- 
mainder interest  in  real  property,  depreciation  (computed  on 
the  straight  line  method)  and  depletion  of  such  property  shall 
be  taken  into  account,  and  such  value  shall  be  discounted  at  a 
rate  of  6  percent  per  annum,  except  that  the  Secretary  may 
prescribe  a  different  rate. 

(5)  Reduction  for  certain  interest. — If,  in  connection  with 
any  charitable  contribution,  a  liability  is  assumed  by  the  re- 
cipient or  by  any  other  person,  or  if  a  charitable  contribution 
is  of  property  which  is  subject  to  a  liability,  then,  to  the  extent 
necessary  to  avoid  the  duplication  of  amounts,  the  amount 
taken  into  account  for  purposes  of  this  section  as  the  amount 
of  the  charitable  contribution — 

(A)  shall  be  reduced  for  interest  (i)  which  has  been  paid 
(or  is  to  be  paid)  by  the  taxpayer,  (ii)  which  is  attributable 
to  the  liability,  and  (iii)  which  is  attributable  to  any  period 
after  the  making  of  the  contribution,  and 
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(B)  in  the  case  of  a  bond,  shall  be  further  reduced  for  in- 
terest (i)  which  has  been  paid  (or  is  to  be  paid)  by  the  tax- 
payer on  indebtedness  incurred  or  continued  to  purchase 
or  carry  such  bond,  and  (ii)  which  is  attributable  to  any 
period  before  the  making  of  the  contribution. 
The  reduction  pursuant  to  subparagraph  (B)  shall  not  exceed 
the  interest  (including  interest  equivalent)  on  the  bond  which 
is  attributable  to  any  period  before  the  making  of  the  contribu- 
tion and  which  is  not  (under  the  taxpayer's  method  of  account- 
ing) includible  in  the  gross  income  of  the  taxpayer  for  any  tax- 
able year.  For  purposes  of  this  paragraph,  the  term  "bond" 
means  any  bond,  debenture,  note,  or  certificate  or  other  evi- 
dence of  indebtedness. 

(6)  Deductions  for  out-of-pocket  expenditures. — No  deduc- 
tion shall  be  allowed  under  this  section  for  an  out-of-pocket  ex- 
penditure made  by  any  person  on  behalf  of  an  organization  de- 
scribed in  subsection  (c)  (other  than  an  organization  described 
in  section  501(h)(5)  (relating  to  churches,  etc.))  if  the  expendi- 
ture is  made  for  the  purpose  of  influencing  legislation  (within 
the  meaning  of  section  501(c)(3)). 

(7)  Reformations  to  comply  with  paragraph  (2). — 

(A)  In  General. — A  deduction  shall  be  allowed  under 
subsection  (a)  in  respect  of  any  qualified  reformation. 

(B)  Rules  similar  to  section  2055(E)(3)  to  apply. — For 
purposes  of  this  paragraph,  rules  similar  to  the  rules  of  sec- 
tion 2055(e)(3)  shall  apply. 

SEC.  172.  NET  OPERATIONS  LOSS  DEDUCTION. 

(a)  Deduction  Allowed. —  *  *  * 

(b)  Net  Operating  Loss  Carrybacks  and  Carryovers. — 

(1)  Years  to  which  loss  may  be  carried. — *  *  * 

(2)  Amount  of  carrybacks  and  carryovers. — Except  as  pro- 
vided in  subsection  (g),  the  entire  amount  of  the  net  operating 
loss  for  any  taxable  year  (hereinafter  in  this  section  referred  to 
as  the  'loss  year")  shall  be  carried  to  the  earliest  of  the  tax- 
able years  to  which  (by  reason  of  paragraph  (1))  such  loss  may 
be  carried.  The  portion  of  such  loss  which  shall  be  carried  to 
each  of  the  other  taxable  years  shall  be  the  excess,  if  any,  of 
the  amount  of  such  loss  over  the  sum  of  the  taxable  income  for 
each  of  the  prior  taxable  years  to  which  such  loss  may  be  car- 
ried. For  purposes  of  the  preceding  sentence,  the  taxable 
income  for  any  such  prior  taxable  year  shall  be  computed — 

(A)  with  the  modifications  specified  in  subsection  (d) 
other  than  paragraphs  (1),  (4),  and  [(6)]  (5)  thereof;  and 

(B)  by  determining  the  amount  of  the  net  operating  loss 
deduction — 

(i)  without  regard  to  the  net  operating  loss  for  the 
loss  year  or  for  any  taxable  year  thereafter,  and 

(ii)  without  regard  to  that  portion,  if  any,  of  a  net 
operating  loss  for  a  taxable  year  attributable  to  a  for- 
eign expropriation  loss,  if  such  portion  may  not,  under 
paragraph  (1)(D),  be  carried  back  to  such  prior  taxable 
year, 
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and  the  taxable  income  so  computed  shall  not  be  considered  to 
be  less  than  zero.  For  purposes  of  this  paragraph,  if  a  portion 
of  the  net  operating  loss  for  the  loss  year  is  attributable  to  a 
foreign  expropriation  loss  to  which  paragraph  (1)(D)  applies, 
such  portion  shall  be  considered  to  be  a  separate  net  operating 
loss  for  such  year  to  be  applied  after  the  other  portion  of  such 
net  operating  loss,  and,  if  a  portion  of  a  foreign  expropriation 
loss  for  the  loss  year  is  attributable  to  a  Cuban  expropriation 
loss,  such  portion  shall  be  considered  to  be  a  separate  foreign 
expropriation  loss  for  such  year  to  be  applied  after  the  other 
portion  of  such  foreign  expropriation  loss. 

******* 

(d)  Modifications. — The  modifications  referred  to  in  this  section 
are  as  follows: 

(1)  Net  operating  loss  deduction. — No  net  operating  loss 
deduction  shall  be  allowed. 

(2)  Capital  gains  and  losses  of  taxpayers  other  than  cor- 
poration.— In  the  case  of  a  taxpayer  other  than  a  corpora- 
tion— 

(A)  the  amount  deductible  on  account  of  losses  from 
sales  or  exchanges  of  capital  assets  shall  not  exceed  the 
amount  includible  on  account  of  gains  from  sales  or  ex- 
changes of  capital  assets;  and 

(B)  the  deduction  for  long-term  capital  gains  provided  by 
section  1202  shall  not  be  allowed. 

(3)  Deduction  for  personal  exemptions. — No  deduction 
shall  be  allowed  under  section  151  (relating  to  personal  exemp- 
tions). No  deduction  in  lieu  of  any  such  deduction  shall  be  al- 
lowed. 

(4)  Nonbusiness  deductions  of  taxpayers  other  than  cor- 
porations.— In  the  case  of  a  taxpayer  other  than  a  corpora- 
tion, the  deductions  allowable  by  this  chapter  which  are  not  at- 
tributable to  a  taxpayer's  trade  or  business  shall  be  allowed 
only  to  the  extent  of  the  amount  of  the  gross  income  not  de- 
rived from  such  trade  or  business.  For  purposes  of  the  preced- 
ing sentence — 

(A)  any  gain  or  loss  from  the  sale  or  other  disposition 
of— 

(i)  property,  used  in  the  trade  or  business,  of  a  char- 
acter which  is  subject  to  the  allowance  for  depreci- 
ation provided  in  section  167,  or 

(ii)  real  property  used  in  the  trade  or  business, 
shall  be  treated  as  attributable  to  the  trade  or  business, 

(B)  the  modifications  specified  in  paragraphs  (1),  (2)(B), 
and  (3)  shall  be  taken  into  account; 

(C)  any  deduction  allowable  under  section  165(c)(3)  (relat- 
ing to  casualty  losses)  shall  not  be  taken  into  account;  and 

(D)  any  deduction  allowed  under  section  404  [or  section 
405(c)]  to  the  extent  attributable  to  contributions  which  are 
made  on  behalf  of  an  individual  who  is  an  employee  within 
the  meaning  of  section  401(c)(1)  shall  not  be  treated  as 
attributable  to  the  trade  or  business  of  such  individual. 


666 


(5)  Computation  of  deduction  for  dividends  received, 
etc. — The  deductions  allowed  by  sections  243  (relating  to  divi- 
dends received  by  corporations),  244  (relating  to  dividends  re-  ' 
ceived  on  certain  preferred  stock  of  public  utilities),  and  245 
(relating  to  dividends  received  from  certain  foreign  corpora- 
tions) shall  be  computed  without  regard  to  section  246  (b)  (re- 
lating to  limitation  on  aggregate  amount  of  deductions);  and 
the  deduction  allowed  by  section  247  (relating  to  dividends  paid 
on  certain  preferred  stock  of  public  utilities)  shall  be  computed 
without  regard  to  subsection  (a)(1)(B)  of  such  section. 

[7]  (6)  In  the  case  of  any  taxable  year  for  which  part  II  of 
subchapter  M  (relating  to  real  estate  investment  trusts)  applies 
to  the  taxpayer — 

(A)  the  net  operating  loss  for  such  taxable  year  shall  be 
computed  by  taking  into  account  the  adjustments  de- 
scribed in  section  857(b)(2)  (other  than  the  deduction  for 
dividends  paid  described  in  section  857(b)(2)(B));  and 

(B)  where  such  taxable  year  is  a  '  'prior  taxable  year"  re- 
ferred to  in  paragraph  (2)  of  subsection  (b),  the  term  ''tax- 
able income"  in  such  paragraph  shall  mean  "real  estate 
investment  trust  taxable  income"  (as  defined  in  section 
857(b)(2)). 

[8]  (7)  Zero  bracket  amount. — In  the  case  of  a  taxpayer 
other  than  a  corporation,  the  zero  bracket  amount  shall  be 
treated  as  a  deduction  allowed  by  this  chapter.  For  purposes  of 
subsection  (c) — 

(A)  the  deduction  provided  by  the  preceding  sentence 
shall  be  in  lieu  of  any  itemized  deductions  of  the  taxpayer, 
and 

(B)  such  sentence  shall  not  apply  to  an  individual  who 
elects  to  itemize  deductions. 

******* 

SEC.  173.  CIRCULATION  EXPENDITURES. 

(a)  General  Rule. — Notwithstanding  section  263,  all  expendi-  I 
tures  (other  than  expenditures  for  the  purchase  of  land  or  depreci- 
able property  or  for  the  acquisition  of  circulation  through  the  pur- 
chase of  any  part  of  the  business  of  another  publisher  of  a  newspa- 
per, magazine,  or  other  periodical)  to  establish,  maintain,  or  in-  i 
crease  the  circulation  of  a  newspaper,  magazine,  or  other  periodical 
shall  be  allowed  as  a  deduction;  except  that  the  deduction  shall  not 
be  allowed  with  respect  to  the  portion  of  such  expenditures  as, 
under  regulations  prescribed  by  the  Secretary,  is  chargeable  to  cap- 
ital account  if  the  taxpayer  elects,  in  accordance  with  such  regula- 
tions, to  treat  such  portion  as  so  chargeable.  Such  election,  if  made, 
must  be  for  the  total  amount  of  such  portion  of  the  expenditures 
which  is  so  chargeable  to  capital  account,  and  shall  be  binding  for 
all  subsequent  taxable  years  unless,  upon  application  by  the  tax- 
payer, the  Secretary  permits  a  revocation  of  such  election  subject 
to  such  conditions  as  he  deems  necessary. 

(b)  Cross  Reference. — 
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For  election  of  [10-year]  3-year  amortization  of  expendi- 
tures allowable  as  a  deduction  under  subsection  (a),  see  section 
58(i). 


SEC.  189.  AMORTIZATION  OF  REAL  PROPERTY  CONSTRUCTION  PERIOD 
INTEREST  AND  TAXES. 

(a)  Capitalization  of  Construction  Period  Interest  and 
Taxes. — *  *  * 


(e)  Definitions. —  For  purposes  of  this  section — 

(1)  Real  property  construction  period  interest  and 
taxes. — The  term  "real  property  construction  period  interest 
and  taxes"  means  all — 

(A)  interest  paid  or  accrued  on  indebtedness  incurred  or 
continued  to  acquire,  construct,  or  carry  real  property,  and 

(B)  real  property  taxes, 

to  the  extent  such  interest  and  taxes  are  attributable  to  the 
construction  period  for  such  property  and  would  be  allowable 
as  a  deduction  under  this  chapter  for  the  taxable  year  in  which 
paid  or  accrued  (determined  without  reagard  to  this  section.) 
The  Secretary  shall  prescribe  regulations  which  provide  for  the 
allocation  of  interest  to  real  property  under  construction. 

(2)  Construction  period. — The  term  "construction  period", 
when  used  with  respect  to  any  real  property,  means  the 
period — 

(A)  beginning  on  the  date  on  which  construction  of  the 
building  or  other  improvement  begins,  and 

(B)  ending  on  the  date  on  which  the  item  of  property  is 
ready  to  be  placed  in  service  or  is  ready  to  be  held  for  sale. 

(3)  Nonresidential  real  property. — The  term  "nonresiden- 
tial real  property"  means  real  property  which  is  neither  resi- 
dential real  property  nor  low-income  housing. 

(4)  Residential  real  property. — The  term  "residential 
real  property"  means  property  which  is  or  can  reasonably  be 
expected  to  be — 

(A)  residential  rental  property  as  defined  in  section 
167QX2XB),  [or] 

(B)  real  property  described  in  section  1221(1)  held  for 
sale  as  dwelling  units  (within  the  meaning  of  section 
167(kX3XC))[.],  or 

(C)  real  property  held  by  a  cooperative  housing  corpora- 
tion (as  defined  in  section  216(b))  and  used  for  dwelling 
purposes. 

SEC.  196.  DEDUCTION  FOR  CERTAIN  UNUSED  INVESTMENT  CREDITS. 

[(a)  Allowance  of  Deductions. — If— 

[(1)  the  amount  of  the  credit  determined  under  section 
46(a)(2)  for  any  taxable  year  exceeds  the  limitation  provided  by 
section  46(a)(3)  for  such  taxable  year,  and 

[(2)  the  amount  of  such  excess  has  not,  after  the  application 
of  section  46(b),  been  allowed  to  the  taxpayer  as  a  credit  under 
section  38  for  any  taxable  year, 
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then  an  amount  equal  to  50  percent  of  the  amount  of  such  excess 
(to  the  extent  attributable  to  property  the  basis  of  which  is  reduced 
under  section  48(q))  not  so  allowed  as  a  credit  shall  be  allowed  to 
the  taxpayer  as  a  deduction  for  the  first  taxable  year  following  the 
last  taxable  year  in  which  such  excess  could  under  section  46(b) 
have  been  allowed  as  a  credit. 

[(b)  Taxpayers  Dying  or  Ceasing  to  Exist —If  a  taxpayer  dies 
or  ceases  to  exist  prior  to  the  first  taxable  year  following  the  last 
taxable  year  in  which  the  excess  described  in  subsection  (a)  could 
under  section  46(b)  have  been  allowed  as  a  credit,  the  amount  de- 
scribed in  subsection  (a),  or  the  proper  portion  thereof,  shall,  under 
regulations  prescribed  by  the  Secretary,  be  allowed  to  the  taxpayer 
as  a  deduction  for  the  taxable  year  in  which  such  death  or  cessa- 
tion occurs. 

(c)  Special  Rule  for  Qualified  Rehabilitated  Buildings. — In 
the  case  of  any  credit  to  which  section  48(q)(3)  applies,  subsection 
(a)  shall  be  applied  without  regard  to  the  phrase  "50  percent  of'.] 

SEC.  196.  DEDUCTION  FOR  CERTAIN  UNUSED  BUSINESS  CREDITS. 

(a)  Allowance  of  Deduction. — If  any  portion  of  the  qualified 
business  credits  determined  for  any  taxable  year  has  not,  after  the 
application  of  section  38(c),  been  allowed  to  the  taxpayer  as  a  credit 
under  section  38  for  any  taxable  year,  an  amount  equal  to  the  credit 
not  so  allowed  shall  be  allowed  to  the  taxpayer  as  a  deduction  for 
the  first  taxable  year  following  the  last  taxable  year  for  which  such 
credit  could,  under  section  39,  have  been  allowed  as  a  credit. 

(b)  Taxpayer's  Dying  or  Ceasing  to  Exist— If  a  taxpayer  dies 
or  ceases  to  exist  before  the  first  taxable  year  following  the  last  tax- 
able year  for  which  the  qualified  business  credits  could,  under  sec- 
tion 39,  have  been  allowed  as  a  credit,  the  amount  described  in  sub- 
section (a)  (or  the  proper  portion  thereof)  shall,  under  regulations 
prescribed  by  the  Secretary,  be  allowed  to  the  taxpayer  as  a  deduc- 
tion for  the  taxable  year  in  which  such  death  or  cessation  occurs. 

(c)  Qualified  Business  Credits. — For  purposes  of  this  section, 
the  term  "qualified  business  credits"  means — 

(1)  the  investment  credit  determined  under  section  46(a)  (but 
only  to  the  extent  attributable  to  property  the  basis  of  which  is 
reduced  by  section  48(q)), 

(2)  the  targeted  jobs  credit  determined  under  section  51(a), 
and 

(3)  the  alcohol  fuels  credit  determined  under  section  40(a). 

(d)  Special  Rule  for  Investiment  Tax  Credit. — In  the  case  of 
the  investment  credit  determined  under  section  46(a)  (other  than  a 
credit  to  which  section  48(q)(3)  applies),  subsection  (a)  shall  be  ap- 
plied by  substituting  "an  amount  equal  to  50  percent  of"  for  "an 
amount  equal  to". 

PART  VII— ADDITIONAL  ITEMIZED  DEDUCTIONS  FOR 
INDIVIDUALS 

******* 

SEC.  213.  MEDICAL,  DENTAL,  ETC.,  EXPENSES. 

(a)  Allowance  of  Deduction. — *  *  * 
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(d)  Definitions. — For  purposes  of  this  section — 

(1)  The  term  "medical  care"  means  amounts  paid — 

(A)  for  the  diagnosis,  cure,  mitigation,  treatment,  or  pre- 
vention of  disease,  or  for  the  purpose  of  affecting  any 
structure  or  function  of  the  body, 

(B)  for  transportation  primarily  for  and  essential  to 
medical  care  referred  to  in  subparagraph  (A),  or 

(C)  for  insurance  (including  amounts  paid  as  premiums 
under  part  B  of  title  XVIII  of  the  Social  Security  Act,  re- 
lating to  supplementary  medical  insurance  for  the  aged) 
covering  medical  care  referred  to  in  subparagraphs  (A)  or 
(B). 

(2)  Amounts  paid  for  certain  lodging  away  from  home 
treated  as  paid  for  medical  care. — Amounts  paid  for  lodg- 
ing (not  lavish  or  extravagant  under  the  circumstances)  while 
away  from  home  primarily  for  and  essential  to  medical  care  re- 
ferred to  in  paragraph  (IX A)  shall  be  treated  as  amounts  paid 
for  medical  care  if— 

(A)  the  medical  care  referred  to  in  paragraph  (V(A)  is 
provided  by  a  physician  in  a  licensed  hospital  (or  in  a 
medical  care  facility  which  is  related  to  or  the  equivalent 
of  a  licensed  hospital),  and 

(B)  there  is  no  significant  element  of  personal  pleasure, 
recreation,  or  vacation  in  the  travel  away  from  home. 

The  amount  taken  into  account  under  the  preceding  sentence 
shall  not  exceed  $50  for  each  night  for  each  individual. 

[(2)3  (3)  Prescribed  Drug.— The  term  "prescribed  drug" 
means  a  drug  or  biological  which  requires  a  prescription  of  a 
physician  for  its  use  by  an  individual. 

(4)  Physician. — The  term  "physician"  has  the  meaning 
given  to  such  term  by  section  1861(r)  of  the  Social  Security  Act 
(42  U.S.C.  1395x(r)). 

(5)  Special  rule  in  the  case  of  child  of  dpvorced  parents, 
etc. — Any  child  to  whom  section  152(e)  applies  shall  be 
treated  as  a  dependent  of  both  parents  for  purposes  of  this 
section. 

E(4)J_(S)  In  the  case  of  an  insurance  contract  under  which 
amounts  are  payable  for  other  than  medical  care  referred  to  in 
subparagraphs  (A)  and  (B)  of  paragraph  (1) — 

(A)  no  amount  shall  be  treated  as  paid  for  insurance  to 
which  paragraph  (1)(C)  applies  unless  the  charge  for  such 
insurance  is  either  separately  stated  in  the  contract,  or 
furnished  to  the  policyholder  by  the  insurance  company  in 
a  separate  statement, 

(B)  the  amount  taken  into  account  as  the  amount  paid 
for  such  insurance  shall  not  exceed  such  charge,  and 

(C)  no  amount  shall  be  treated  a  paid  for  such  insurance 
if  the  amount  specified  in  the  contract  (or  furnished  to  the 
policyholder  by  the  insurance  company  in  a  separate  state- 
ment) as  the  charge  for  such  insurance  is  unreasonably 
large  in  relation  to  the  total  charges  under  the  contract. 

[5J(7)  Subject  to  the  limitations  of  paragraph  [(2)](#)  pre- 
miums paid  during  the  taxable  year  by  a  taxpayer  before  he 
attains  the  age  of  65  for  insurance  covering  medical  care 
(within  the  meaning  of  subparagraphs  (A)  and  (B)  of  paragraph 
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(1))  for  the  taxpayer,  his  spouse,  or  a  dependent  after  the  tax- 
payer attains  the  age  of  65  shall  be  treated  as  expenses  paid 
during  the  taxable  year  for  insurance  which  constitutes  medi- 
cal care  if  premiums  for  such  insurance  are  payable  (on  a  level 
payment  basis)  under  the  contract  for  a  period  of  10  years  or 
more  or  until  the  year  in  which  the  taxpayer  attains  the  age  of 
65  (but  in  no  case  for  a  period  of  less  than  5  years). 

[(6)3(5)  The  determination  of  whether  an  individual  is  mar- 
ried at  any  time  during  the  taxable  year  shall  be  made  in  ac- 
cordance with  the  provisions  of  section  6013(d)  (relating  to  de- 
termination of  status  as  husband  and  wife), 
(e)  Exclusion  of  Amounts  Allowed  for  Care  of  Certain  De- 
pendents.— Any   expense   allowed   as   a   credit   under  section 
[44A]#7  shall  not  be  treated  as  an  expense  paid  for  medical  care. 

******* 

[SEC.  215.  ALIMONY,  ETC.,  PAYMENTS. 

[(a)  General  Rule. — In  the  case  of  a  husband  described  in  sec- 
tion 71,  there  shall  be  allowed  as  a  deduction  amounts  includible 
under  section  71  in  the  gross  income  of  his  wife,  payment  of  which 
is  made  within  the  husband's  taxable  year.  No  deduction  shall  be 
allowed  under  the  preceding  sentence  with  respect  to  any  payment 
if,  by  reason  of  section  71  (d)  or  682,  the  amount  thereof  is  not  in- 
cludible in  the  husband's  gross  income. 

[(b)  Cross  Reference. — ] 

[For  definitions  of  '  'husband"  and  "wife",  see  section 
7701(a)(17).] 

SEC.  215.  ALIMONY,  ETC.,  PAYMENTS. 

(a)  General  Rule. — In  the  case  of  an  individual,  there  shall  be 
allowed  as  a  deduction  an  amount  equal  to  alimony  or  separate 
maintenance  payments  paid  during  such  individuals  taxable  year. 

(b)  Alimony  or  Separate  Maintenance  Payments  Defined. — 
For  purposes  of  this  section,  the  term  "alimony  or  separate  mainte- 
nance payments"  means  any  alimony  or  separate  maintenance  pay- 
ment (as  defined  in  section  71(b))  which  is  includible  in  the  gross 
income  of  the  recipient  under  section  71. 

(c)  Requirement  of  Identification  Number. — The  Secretary 
may  prescribe  regulations  under  which — 

(1)  any  individual  receiving  alimony  or  separate  maintenance 
payments  is  required  to  furnish  such  individual  s  taxpayer 
identification  number  to  the  individual  making  such  payments, 
and 

(2)  the  individual  making  such  payments  is  required  to  in- 
clude such  taxpayer  identification  number  on  such  individuals 
return  for  the  taxable  year  in  which  such  payments  are  made. 

(d)  Coordination  With  Section  682. -No  deduction  shall  be  al- 
lowed under  this  section  with  respect  to  any  payment  if  by  reason  of 
section  682  (relating  to  income  of  alimony  trusts),  the  amount  there- 
of is  not  includible  in  such  individuals  gross  income. 

******* 

SEC.  219  RETIREMENT  SAVINGS, 
(a)  Allowance  of  Deduction  *  *  * 
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(b)  Maximum  Amount  of  Deduction — 

(1)  In  general. — The  amount  allowable  as  a  deduction  under 
subsection  (a)  to  any  individual  for  any  taxable  year  shall  not 
exceed  the  lesser  of— 

(A)  $2,000,  or 

(B)  an  amount  equal  to  the  compensation  includible  in 
the  individual's  gross  income  for  such  taxable  year. 

(2)  Special  rules  for  employer  contributions  under  sim- 
plified EMPLOYEE  PENSIONS. — 

(A)  Limitation. — If  there  is  an  employer  contribution  on 
behalf  of  the  employee  to  a  simplified  employee  pension, 
an  employee  shall  be  allowed  as  a  deduction  under  subsec- 
tion (a)  (in  addition  to  the  amount  allowable  under  para- 
graph (1))  an  amount  equal  to  the  lesser  of— 

(i)  15  percent  of  the  compensation  from  such  em- 
ployer includible  in  the  employee's  gross  income  for 
the  taxable  year  (determined  without  regard  to  the 
employer  contribution  to  the  simplified  employee  pen- 
sion), or 

(ii)  the  amount  contributed  by  such  employer  to  the 
simplified  employee  pension  and  included  in  gross 
income  (but  not  in  excess  of  [$15,000]  the  limitation 
in  effect  under  section  1^1 5(c)(1)(A)). 

(4)  Certain  divorced  individuals. 

(A)  In  general. — In  the  case  of  an  individual  to  whom 
this  paragraph  applies,  the  limitation  of  paragraph  (1) 
shall  not  be  less  than  the  lesser  of— 

(i)  $1,125,  or 

(ii)  the  sum  of  the  amount  referred  to  in  paragraph 
(1)(B)  and  any  qualifying  alimony  received  by  the  indi- 
vidual during  the  taxable  year. 

(B)  Qualifying  alimony. — For  purposes  of  this  para- 
graph, the  term  *  'qualifying  alimony"  means  amounts  in- 
cludible in  the  individual's  gross  income  [under  para- 
graph (1)  of  section  71(a)  (relating  to  decree  of  divorce  or 
separate  maintenance).]  under  section  71  (relating  to  ali- 
mony and  separate  maintenance  payments)  by  reason  of 
payment  under  a  decree  of  divorce  or  separate  maintenance 
or  a  written  instrument  incident  to  such  a  decree. 

(d)  Other  Limitations  and  Restrictions. — 

(1)  Beneficiary  must  be  under  age  70  lh. — No  deduction 
shall  be  allowed  under  this  section  with  respect  to  any  quali- 
fied retirement  contribution  for  the  benefit  of  an  individual  if 
such  individual  has  attained  age  70  Va  before  the  close  of  such 
individual's  taxable  year  for  which  the  contribution  was  made. 

(2)  Recontributed  amounts. — No  deduction  shall  be  allowed 
under  this  section  with  respect  to  a  rollover  contribution  de- 
scribed in  section  402(a)(5),  402(a)(7),  403(a)(4),  403(b)(8), 
[405(d)(3),  408(d)(3),  or  409(b)(3)(C)]  or  408(d)(3). 
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(3)  Amounts  contributed  under  endowment  contract. — In 
the  case  of  an  endowment  contract  described  in  section  408(b), 
no  deduction  shall  be  allowed  under  this  section  for  that  por- 
tion of  the  amounts  paid  under  the  contract  for  the  taxable 
year  which  is  properly  allocable,  under  regulations  prescribed 
by  the  Secretary,  to  the  cost  of  life  insurance. 

(4)  Denial  of  deduction  for  amount  contributed  to  inher- 
ited annuities  or  accounts.— No  deduction  shall  be  allowed 
under  this  section  with  respect  to  any  amount  paid  to  an  in- 
herited individual  retirement  account  or  individual  retirement 
annuity  (within  the  meaning  of  section  408(d)(3)(C)(ii)). 

(5)  Denial  of  deductions  for  designated  nondeductible 
contributions. — No  deduction  shall  be  allowed  under  this  sec- 
tion with  respect  to  any  designated  nondeductible  contribution 
(as  defined  in  section  4973(c)(2)). 

(e)  Definition  of  Retirement  Savings  Contributions,  Etc. — 
For  purposes  of  this  section — 

(1)  Qualified  retirement  contribution. — The  term  "quali- 
fied retirement  contribution"  means — 

(A)  any  qualified  voluntary  employee  contribution  paid 
in  cash  by  the  individual  for  the  taxable  year,  and 

(B)  any  amount  paid  in  cash  for  the  taxable  year  by  or 
on  behalf  of  such  individual  for  his  benefit  to  an  individual 
retirement  plan. 

[For  purposes  of  the  preceding  sentence,  the  term  "individual 
retirement  plan"  includes  a  retirement  bond  described  in  sec- 
tion 409  only  if  the  bond  is  not  redeemed  within  12  months  of 
its  issuance.] 

(2)  Qualified  voluntary  employee  contribution. — 

(A)  In  general. — The  term  "qualified  voluntary  employ- 
ee contribution"  means  any  voluntary  contribution — 

(i)  which  is  made  by  an  individual  as  an  employee 
under  a  qualified  employer  plan  or  government  plan, 
which  plan  allows  an  employee  to  make  contributions 
which  may  be  treated  as  qualified  voluntary  employee 
contributions  under  this  section,  and 

(ii)  with  respect  to  which  the  individual  has  not  des- 
ignated such  contribution  as  a  contribution  which 
should  not  be  taken  into  account  under  this  section. 

(B)  Voluntary  contribution. — For  purposes  of  subpara- 
graph (A),  the  term  "voluntary  contribution"  means  any 
contribution  which  is  not  a  mandatory  contribution 
(within  the  meaning  of  section  411(c)(2)(C)). 

(C)  Designation. — For  purposes  of  determining  whether 
or  not  an  individual  has  made  a  designation  described  in 
subparagraph  (A)(ii)  with  respect  to  any  contribution 
during  any  calendar  year  under  a  qualified  employer  plan 
or  government  plan,  such  individual  shall  be  treated  as 
having  made  such  designation  if  he  notifies  the  plan  ad- 
ministrator of  such  plan,  not  later  than  the  earlier  of— 

(i)  April  15  of  the  succeeding  calendar  year,  or 

(ii)  the  time  prescribed  by  the  plan  administrator, 
that  the  individual  does  not  want  such  contribution  taken 
into  account  under  this  section.  Any  designation  or  notifi- 
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cation  referred  to  in  the  preceding  sentence  shall  be  made 
in  such  manner  as  the  Secretary  shall  by  regulations  pre- 
scribe and,  after  the  last  date  on  which  such  designation 
or  notification  may  be  made,  shall  be  irrevocable  for  such 
taxable  year. 

(3)  Qualified  employer  plan. — The  term  "qualified  employer 
plan"  means — 

(A)  a  plan  described  in  section  401(a)  which  includes  a 
trust  exempt  from  tax  under  section  501(a), 

(B)  an  annuity  plan  described  in  section  403(a),  and 

[(C)  a  qualified  bond  purchase  plan  described  in  section 
405(a),  and] 

[(D)]  (C)  a  plan  under  which  amounts  are  contributed 
by  an  individual's  employer  for  an  annuity  contract  de- 
scribed in  section  403(b). 

(4)  Government  plan. — The  term  "government  plan"  means 
any  plan,  whether  or  not  qualified,  established  and  maintained 
for  its  employees  by  the  United  States,  by  a  State  or  political 
subdivision  thereof,  or  by  an  agency  or  instrumentality  of  any 
of  the  foregoing. 

(5)  Payments  for  certain  plans. — The  term  1  'amounts  paid 
to  an  individual  retirement  plan"  includes  amounts  paid  for  an 
individual  retirement  annuity  or  a  retirement  bond. 

******* 

PART  VIII— SPECIAL  DEDUCTIONS  FOR  CORPORATIONS 

******* 

SEC.  243.  DIVIDENDS  RECEIVED  BY  CORPORATIONS. 

(a)  General  Rule. — In  the  case  of  a  corporation,  there  shall  be 
allowed  as  a  deduction  an  amount  equal  to  the  following  percent- 
ages of  the  amount  received  as  dividends  from  a  domestic  corpora- 
tion which  is  subject  to  taxation  under  this  chapter: 

(1)  85  percent,  in  the  case  of  dividends  other  than  dividends 
described  in  paragraph  (2)  or  (3); 

(2)  100  percent,  in  the  case  of  dividends  received  by  a  small 
business  investment  company  operating  under  the  Small  Busi- 
ness Investment  Act  of  1958  (15  U.S.C.  661  and  following);  and 

(3)  100  percent,  in  the  case  of  qualifying  dividends  (as  defined 
in  subsection  (b)(1)). 

(b)  Qualifying  Dividends. — 

(1)  Definition. — For  purposes  of  subsection  (a)(3),  the  term 
*  'qualifying  dividends"  means  dividends  received  by  a  corpora- 
tion which,  at  the  close  of  the  day  the  dividends  are  received, 
is  a  member  of  the  same  affiliated  group  of  corporations  (as  de- 
fined in  paragraph  (5))  as  the  corporation  distributing  the  divi- 
dends, if — 

(A)  such  affiliated  group  has  made  an  election  under 
paragraph  (2)  which  is  effective  for  the  taxable  years  of  its 
members  which  include  such  day,  and  either 

(B)  such  dividends  are  distributed  out  of  earnings  and 
profits  of  a  taxable  year  of  the  distributing  corporation 
ending  after  December  31,  1963 — 
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(i)  on  each  day  of  which  the  distributing  corporation 
and  the  corporation  receiving  the  dividends  were 
members  of  such  affiliated  group,  and 

(ii)  for  which  an  election  under  section  1562  (relat- 
ing to  election  of  multiple  surtax  exemptions)  is  not  ef- 
fective, or 

(C)  such  dividends  are  paid  by  a  corporation  with  respect 
to  which  an  election  under  section  936  is  in  effect  for  the 
taxable  year  in  which  such  dividends  are  paid. 

(2)  Election. — An  election  under  this  paragraph  shall  be 
made  for  an  affiliated  group  by  the  common  parent  corpora- 
tion, and  shall  be  made  for  any  taxable  year  of  the  common 
parent  corporation  at  such  time  and  in  such  manner  as  the 
Secretary  by  regulations  prescribes.  Such  election  may  not  be 
made  for  an  affiliated  group  for  any  taxable  year  of  the 
common  parent  corporation  for  which  an  election  under  sec- 
tion 1562  is  effective.  Each  corporation  which  is  a  member  of 
such  group  at  any  time  during  its  taxable  year  which  includes 
the  last  day  of  such  taxable  year  of  the  common  parent  corpo- 
ration must  consent  to  such  election  at  such  time  and  in  such 
manner  as  the  Secretary  by  regulations  prescribes.  An  election 
under  this  paragraph  shall  be  effective — 

(A)  for  the  taxable  year  of  each  member  of  such  affili- 
ated group  which  includes  the  last  day  of  the  taxable  year 
of  the  common  parent  corporation  with  respect  to  which 
the  election  is  made,  and 

(B)  for  the  taxable  year  of  each  member  of  such  affili- 
ated group  which  ends  after  the  last  day  of  such  taxable 
year  of  the  common  parent  corporation  but  which  does  not 
include  such  date,  unless  the  election  is  terminated  under 
paragraph  (4). 

(3)  Effect  of  election. — If  an  election  by  an  affiliated  group 
is  effective  with  respect  to  a  taxable  year  of  the  common 
parent  corporation,  then  under  regulations  prescribed  by  the 
Secretary — 

(A)  no  member  of  such  affiliated  group  may  consent  to 
an  election  under  section  1562  for  such  taxable  year, 

(B)  the  members  of  such  affiliated  group  shall  be  treated 
as  one  taxpayer  for  purposes  of  making  the  election  under 
section  901(a)  (relating  to  allowance  of  foreign  tax  credit), 
and 

(C)  the  members  of  such  affiliated  group  shall  be  limited 
to  one — 

(i)  minimum  accumulated  earnings  credit  under  sec- 
tion 535(c)(2)  or  (3), 

(ii)  $400,000  limitation  for  certain  expenditures 
under  section  617(h)(1),  and 

[(iii)  $25,000  limitation  on  small  business  deduction 
of  life  insurance  companies  under  sections  804(a)(3) 
and  809(d)(10),  and] 

[(iv)]  (iii)  surtax  exemption,  and  one  amount  under 
section  6154(c)(2)  and  section  6655(e)(2),  for  purposes  of 
estimated  tax  payment  requirements  under  section 
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6154  and  the  addition  to  the  tax  under  section  6655  for 
failure  to  pay  estimated  tax. 

(4)  Termination. — An  election  by  an  affiliated  group  under 
paragraph  (2)  shall  terminate  with  respect  to  the  taxable  year 
of  the  common  parent  corporation  and  with  respect  to  the  tax- 
able years  of  the  members  of  such  affiliated  group  which  in- 
clude the  last  day  of  such  taxable  year  of  the  common  parent 
corporation  if — 

(A)  Consent  of  members. — Such  affiliated  group  files  a 
termination  of  such  election  (at  such  time  and  in  such 
manner  as  the  Secretary  by  regulations  prescribes)  with 
respect  to  such  taxable  year  of  the  common  parent  corpo- 
ration, and  each  corporation  which  is  a  member  of  such  af- 
filiated group  at  any  time  during  its  taxable  year  which 
includes  the  last  day  of  such  taxable  year  of  the  common 
parent  corporation  consents  to  such  termination,  or 

(B)  Refusal  by  new  member  to  consent. — During  such 
taxable  year  of  the  common  parent  corporation  such  affili- 
ated group  includes  a  member  which — 

(i)  was  not  a  member  of  such  group  during  such 
common  parent  corporation's  immediately  preceding 
taxable  year,  and 

(ii)  such  member  files  a  statement  that  it  does  not 
consent  to  the  election  at  such  time  and  in  such 
manner  as  the  Secretary  by  regulations  prescribes. 

(5)  Definition  of  affiliated  group. — For  purposes  of  this 
subsection,  the  term  "affiliated  group"  has  the  meaning  as- 
signed to  it  by  section  1504(a),  except  that  for  such  purposes 
sections  1504(b)(2),  1504(b)(4),  and  1504(c)  shall  not  apply. 

(6)  Special  rules  for  insurance  companies. — If  an  election 
under  this  subsection  is  effective  for  the  taxable  year  of  an  in- 
surance company  subject  to  taxation  under  section  [802]  801 
or  821— 

(A)  part  II  of  subchapter  B  of  chapter  6  (relating  to  cer- 
tain controlled  corporations)  shall  be  applied  without 
regard  to  section  1563(a)(4)  (relating  to  certain  insurance 
companies)  and  section  1563(b)(2)(D)  (relating  to  certain  ex- 
cluded members)  with  respect  to  such  company  and  the 
other  corporations  which  are  members  of  the  controlled 
group  of  corporations  (as  determined  under  section  1563 
without  regard  to  subsections  (a)(4)  and  (b)(2)(D))  of  which 
such  company  is  a  member,  and 

(B)  for  purposes  of  paragraph  (1),  a  distribution  by  such 
company  out  of  earnings  and  profits  of  a  taxable  year  for 
which  an  election  under  this  subsection  was  not  effective, 
and  for  which  such  company  was  not  a  component  member 
of  a  controlled  group  of  corporations  within  the  meaning 
of  section  1563  solely  by  reason  of  section  1563(b)(2)(D), 
shall  not  be  a  qualifying  dividend. 


676 


PART  IX— ITEMS  NOT  DEDUCTIBLE 

******* 

Sec.  269.  Acquisitions  made  to  evade  or  avoid  income  tax. 

Sec.  269A.  Personal  service  corporations  formed  or  availed  of  to  avoid  or  evade 

income  tax. 
Sec.  269B.  Stapled  entities. 

******* 

SEC.  264.  CERTAIN  AMOUNTS  PAID  IN  CONNECTION  WITH  INSURANCE 
CONTRACTS. 

(a)  General  Rule. — No  deduction  shall  be  allowed  for — 

(1)  Premiums  paid  on  any  life  insurance  policy  covering  the 
life  of  any  officer  or  employee,  or  of  any  person  financially  in- 
terested in  any  trade  or  business  carried  on  by  the  taxpayer, 
when  the  taxpayer  is  directly  or  indirectly  a  beneficiary  under 
such  policy. 

(2)  Any  amount  paid  or  accured  on  indebtedness  incurred  or 
continued  to  purchase  or  carry  a  single  premium  life  insur- 
ance, endowment,  or  annuity  contract. 

(3)  Except  as  provided  in  subsection  (c),  any  amount  paid  or 
accrued  on  indebtedness  incurred  or  continued  to  purchase  or 
carry  a  life  insurance,  endowment,  or  annuity  contract  (other 
than  a  single  premium  contract  or  a  contract  treated  as  a 
single  premium  contract)  pursuant  to  a  plan  of  purchase  which 
contemplates  the  systematic  direct  or  indirect  borrowing  of 
part  or  all  of  the  increases  in  the  cash  value  of  such  contract 
(either  from  the  insurer  or  otherwise). 

Paragraph  (2)  shall  apply  in  respect  of  annuity  contracts  only  as  to 
contracts  purchased  after  March  1,  1954.  Paragraph  (3)  shall  apply 
only  in  respect  of  contracts  purchased  after  August  6,  1963. 

(b)  Contracts  Treated  as  Single  Premium  Contracts.— For 
purposes  of  subsection  (a)(2),  a  contract  shall  be  treated  as  a  single 
premium  contract — 

(1)  if  substantially  all  the  premiums  on  the  contract  are  paid 
within  a  period  of  4  years  from  the  date  on  which  the  contract 
is  purchased,  or 

(2)  if  an  amount  is  deposited  after  March  1,  1954,  with  the 
insurer  for  payment  of  a  substntial  number  of  future  premi- 
ums on  the  contract. 

(c)  Exceptions. — Subsection  (a)(3)  shall  not  apply  to  any  amount 
paid  or  accured  by  a  person  during  a  taxable  year  on  indebtedness 
incurred  or  continued  as  part  of  a  plan  referred  to  in  subsection 
(a)(3)- 

(1)  if  no  part  of  4  of  the  annual  premiums  due  during  the  7- 
year  period  (beginning  with  the  date  the  first  premium  on  the 
contract  to  which  such  plan  relates  was  paid)  is  paid  under 
such  plan  by  menas  of  indebtedness, 

(2)  if  the  total  of  the  amounts  paid  or  accured  by  such  person 
during  such  taxable  year  for  which  (without  regard  to  this 
paragraph)  no  deduction  would  be  allowable  by  reason  of  sub- 
section (a)(3)  does  not  exceed  $100, 
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(3)  if  such  amount  was  paid  or  accrued  on  indebtedness  in- 
curred because  of  an  unforeseen  substantial  loss  of  income  or 
unforeseen  substantial  increase  in  his  financial  obligations,  or 

(4)  if  such  indebtedness  was  incurred  in  connection  with  his 
trade  or  business. 

For  purposes  of  applying  paragraph  (1),  if  there  is  a  substantial  in- 
crease in  the  premiums  on  a  contract,  a  new  7-year  period  de- 
scribed in  such  paragraph  with  respect  to  such  contract  shal  com- 
mence on  the  date  the  first  such  increased  premium  is  paid. 

(d)  Limitation  on  Interest  Deduction  in  the  Case  of  Life  In- 
surance Loans. — 

(1)  In  general. — The  amount  otherwise  allowable  as  a  de- 
duction under  this  chapter  for  life  insurance  interest  shall  not 
exceed  the  applicable  limit  for  the  taxable  year. 

(2)  Applicable  limit. — For  purposes  of  this  subsection — 

(A)  In  general. — The  applicable  limit  for  any  taxable 
year  is  an  amount  equal  to  the  product  of — 

(i)  the  applicable  dollar  limit  for  the  taxable  year, 
multiplied  by 

(ii)  the  annual  rate  prescribed  under  section  6621 
which  is  in  effect  as  of  the  first  day  of  the  taxable 
year. 

(B)  Indefinite  carryover  of  unused  limit. — If  the  ap- 
plicable limit  for  any  taxable  year  exceeds  the  amount  of 
the  life  insurance  interest  paid  or  accrued  during  such  tax- 
able year,  the  amount  of  the  applicable  limit  for  the  suc- 
ceeding taxable  year  shall  be  increased  by  the  amount  of 
such  excess. 

(3)  Applicable  dollar  amount. — 

(A)  Individuals. —  In  the  case  of  an  individual,  the  ap- 
plicable dollar  amount  for  any  taxable  year  shall  be 
$250,000  ($500,000  in  the  case  of  a  joint  return). 

(B)  Corporations,  etc. — 

(i)  In  general. — In  the  case  of  any  corporation,  part- 
nership, proprietorship,  or  other  entity  engaged  in  a 
trade  or  business,  the  applicable  dollar  amount  shall 
be  $500,000  times  the  number  of  qualified  lives. 

(ii)  Qualified  lives. — For  purposes  of  clause  (i),  the 
term  "qualified  life"  means  any  individual  if — 

(I)  such  corporation,  partnership,  proprietorship, 
or  other  entity  had  a  policy  of  life  insurance  (other 
than  term)  on  the  life  of  such  individual  at  some 
time  during  the  taxable  year,  and 

(II)  the  face  amount  of  such  insurance  policy  was 
not  less  than  10  percent  of  the  highest  face  amount 
of  any  whole  life  insurance  policy  carried  by  such 
corporation  or  other  entity  on  the  life  of  any  em- 
ployee. 

For  purposes  of  the  preceding  sentence,  a  proprietor  shall  be 
treated  as  an  employee  of  the  proprietorship. 

(4)  Definitions  and  special  rules. — For  purposes  of  this 
subsection — 

(A)  Life  insurance  interest. — The  term  ulife  insurance 
interest"  means  any  interest  paid  or  accrued  on  a  life  insur- 
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ance  loan  which  (without  regard  to  this  subsection)  is  al- 
lowable as  a  deduction  under  this  chapter  for  the  taxable 
year. 

(B)  Life  insurance  loan. — Except  as  provided  in  sub- 
paragraph (C),  the  term  "life  insurance  loan"  means  any 
indebtedness — 

(i)  incurred  under  a  life  insurance,  endowment,  or 
annuity  contract, 

(ii)  secured  by  a  life  insurance,  endowment,  or  annu- 
ity contract,  or 

(Hi)  incurred  or  continued  to  purchase  or  carry  a  life 
insurance,  endowment,  or  annuity  contract. 
Such  term  shall  not  include  any  indebtedness  the  interest 
on  which  is  not  allowable  as  a  deduction  under  this  chap- 
ter for  the  taxable  year  (determined  without  regard  to  this 
subsection). 

(C)  Exception  for  loans  on  policies  issued  before 
September  28,  1983. — The  term  "life  insurance  loan"  shall 
not  include  any  indebtedness  which  (but  for  this  subpara- 
graph) would  be  a  life  insurance  loan  if  the  life  insurance, 
endowment,  or  annuity  contract  referred  to  in  subpara- 
graph (B)— 

(i)  was  issued  before  September  28,  1983,  or 

(ii)  was  issued  on  or  after  such  date  pursuant  to  a 
binding  contract  entered  into  before  such  date. 

******* 

SEC.  267.  LOSSES,  EXPENSES,  AND  INTEREST  WITH  RESPECT  TO  TRANS- 
ACTIONS BETWEEN  RELATED  TAXPAYERS. 

[(a)  Deductions  Disallowed— No  deduction  shall  be  allowed— 
[(1)  Losses. — In  respect  of  losses  from  sales  or  exchanges  of 
property  (other  than  losses  in  cases  of  distributions  in  corpo- 
rate liquidations),  directly  or  indirectly,  between  persons  speci- 
fied within  any  one  of  the  paragraphs  of  subsection  (b). 

[(2)  Unpaid  expenses  and  interest. — In  respect  of  expenses, 
otherwise  deductible  under  section  162  or  212,  or  of  interest, 
otherwise  deductible  under  section  163 — 

[(A)  If  within  the  period  consisting  of  the  taxable  year 
of  the  taxpayer  and  2V2  months  after  the  close  of  (i)  such 
expenses  or  interest  are  not  paid,  and  (ii)  the  amount 
thereof  is  not  includible  in  the  gross  income  of  the  person 
to  whom  the  payment  is  to  be  made;  and 

[(B)  If,  by  reason  of  the  method  of  accounting  of  the 
person  to  whom  the  payment  is  to  be  made,  the  amount 
thereof  is  not,  unless  paid,  includible  in  the  gross  income 
of  such  person  for  the  taxable  year  in  which  or  with  which 
the  taxable  year  of  the  taxpayer  ends;  and 

[(C)  If,  at  the  close  of  the  taxable  year  of  the  taxpayer 
or  at  any  time  within  2Vfe  months  thereafter,  both  the  tax- 
payer and  the  person  to  whom  the  payment  is  to  be  made 
are  persons  specified  within  any  one  of  the  paragraphs  of 
subsection  (b).] 
(a)  In  General. — 

(1)  Deduction  for  losses  disallowed. — No  deduction  shall 
be  allowed  in  respect  of  any  loss  from  the  sale  or  exchange  of 
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property  (other  than  a  loss  in  case  of  a  distribution  in  corporate 
liquidation),  directly  or  indirectly,  between  persons  specified  in 
any  of  the  paragraphs  of  subsection  (b). 

(2)  Matching  of  deduction  and  payee  income  item  in  the 
case  of  expenses  and  interest. — if— 

(A)  by  reason  of  the  method  of  accounting  of  the  person  to 
whom  the  payment  is  to  be  made,  the  amount  thereof  is  not 
(unless  paid)  includible  in  the  gross  income  of  such  person, 
and 

(B)  at  the  close  of  the  taxable  year  of  the  taxpayer  for 
which  (but  for  this  paragraph)  the  amount  would  be  de- 
ductible under  this  chapter,  both  the  taxpayer  and  the 
person  to  whom  the  payment  is  to  be  made  are  persons  spec- 
ified in  any  of  the  paragraphs  of  subsection  (b), 

then  any  deduction  allowable  under  this  chapter  in  respect  of 
such  amount  shall  be  allowable  as  of  the  day  as  of  which  such 
amount  is  includible  in  the  gross  income  of  the  person  to  whom 
the  payment  is  made  (or,  if  later,  as  of  the  day  on  which  it 
would  be  so  allowable  but  for  this  paragraph). 
(b)  Relationships. — The  persons  referred  to  in  subsection  (a)  are: 

(1)  Members  of  a  family,  as  defined  in  subsection  (c)(4); 

(2)  An  individual  and  a  corporation  more  than  50  percent  in 
value  of  the  outstanding  stock  of  which  is  owned,  directly  or 
indirectly,  by  or  for  such  individual; 

[(3)  Two  corporations  more  than  50  percent  in  value  of  the 
outstanding  stock  of  each  of  which  is  owned,  directly  or  indi- 
rectly, by  or  for  the  same  individual,  if  either  one  of  such  cor- 
porations, with  respect  to  the  taxable  year  of  the  corporation 
preceding  the  date  of  the  sale  or  exchange  was,  under  the  law 
applicable  to  such  taxable  year,  a  personal  holding  company  or 
a  foreign  personal  holding  company;] 

(3)  Two  corporations  which  are  members  of  the  same  con- 
trolled group  (as  defined  in  subsection  (f)); 

(4)  A  grantor  and  a  fiduciary  of  any  trust; 

(5)  A  fiduciary  of  a  trust  and  a  fiduciary  of  another  trust,  if 
the  same  person  is  a  grantor  of  both  trusts; 

(6)  A  fiduciary  of  a  trust  and  a  beneficiary  of  such  trust; 

(7)  A  fiduciary  of  a  trust  and  a  beneficiary  of  another  trust, 
if  the  same  person  is  a  grantor  of  both  trusts; 

(8)  A  fiduciary  of  a  trust  and  a  corporation  more  than  50  per- 
cent in  value  of  the  outstanding  stock  of  which  is  owned,  di- 
rectly or  indirectly,  by  or  for  the  trust  or  by  or  for  a  person 
who  is  a  grantor  of  the  trust; 

(9)  A  person  and  an  organization  to  which  section  501  (relat- 
ing to  certain  educational  and  charitable  organizations  which 
are  exempt  from  tax)  applies  and  which  is  controlled  directly 
or  indirectly  by  such  person  or  (if  such  person  is  an  individual) 
by  members  of  the  family  of  such  individual; 

(10)  [An  S]  A  corporation  and  a  partnership  if  the  same  per- 
sons own — 

(A)  more  than  50  percent  in  value  of  the  outstanding 
stock  of  the  [S]  corporation,  and 

(B)  more  than  50  percent  of  the  capital  interest,  or  the 
profits  interest,  in  the  partnership; 
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(11)  An  S  corporation  and  another  S  corporation  if  the  same 
persons  own  more  than  50  percent  in  value  of  the  outstanding 
stock  of  each  corporation;  or 

(12)  An  S  corporation  and  a  C  corporation,  if  the  same  [indi- 
vidual] persons  owns  more  than  50  percent  in  value  of  the  out- 
standing stock  of  each  corporation. 

******* 

[(e)  Rule  Where  Last  Day  of  2Vfe  Month  Period  Falls  on 
Sunday,  Etc.— For  purposes  of  subsection  (a)(2)— 

[(1)  where  the  last  day  of  the  2Yz  month  period  falls  on  Sat- 
urday, Sunday,  or  a  legal  holiday,  such  last  day  shall  be  treat- 
ed as  falling  on  the  next  succeeding  day  which  is  not  a  Satur- 
day, Sunday,  or  a  legal  holiday,  and 

[(2)  the  determination  of  what  contitutes  a  legal  holiday 
shall  be  made  under  section  7503  with  respect  to  the  payor's 
return  of  tax  under  this  chapter  for  the  preceding  taxable 
year. 

[(f)  Special  Rules  for  Unpaid  Expenses  and  Interest  of  S 
Corporations. — 

[(1)  In  general. — In  the  case  of  any  amount  paid  or  in- 
curred by  an  S  corporation,  if — 

[(A)  by  reason  of  the  method  of  accounting  of  the 
person  to  whom  the  payment  is  to  be  made,  the  amount 
thereof  is  not  (unless  paid)  includible  in  the  gross  income 
of  such  person,  and 

[(B)  at  the  close  of  the  taxable  year  of  the  S  corporation 
for  which  (but  for  this  paragraph)  the  amount  would  be  de- 
ductible under  section  162,  212,  or  163,  both  the  S  corpora- 
tion and  the  person  to  whom  the  payment  is  to  be  paid  are 
persons  specified  in  one  of  the  paragraphs  of  subsecton  (b), 
then  no  deduction  shall  be  allowed  in  respect  of  expenses  oth- 
erwise deductible  under  section  162  or  212,  or  of  interest  other- 
wise deductible  under  section  163,  before  the  day  as  of  which 
the  amount  thereof  is  includible  in  the  gross  income  of  the 
person  to  whom  the  payment  is  made. 

[(2)  Certain  shareholders,  etc.,  treated  as  related  per- 
sons.— For  purposes  of  applying  paragraph  (1) — 
[(A)  an  S  corporation, 

[(B)  any  person  who  owns,  directly  or  indirectly,  2  per- 
cent or  more  in  value  of  the  outstanding  stock  of  such  cor- 
poration, and 

[(C)  any  person  related  (within  the  meaning  of  subsec- 
tion (b)  of  this  section  or  section  707(b)(1)(A))  to  a  person 
described  in  subparagraph  (B), 
shall  be  treated  as  persons  specified  in  a  paragraph  of  subsec- 
tion (b). 

[(3)  Subsection  (a)(2)  not  to  apply.— Subsection  (a)(2)  shall 
not  apply  to  any  amount  paid  or  incurred  by  an  S  corpora- 
tion.] 

(e)  Special  Rules  For  Pass-Thru  Entities. — 

(1)  In  general. — In  the  case  of  any  amount  paid  or  incurred 
by,  to,  or  on  behalf  of,  a  pass-thru  entity,  for  purposes  of  apply- 
ing subsection  (a)(2) — 
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(A)  such  entity, 

(B)  in  the  case  of— 

(i)  a  partnership,  any  person  who  owns  (directly  or 
indirectly)  any  capital  interest  or  profits  interest  of 
such  partnership,  or 

(ii)  an  S  corporation,  any  person  who  owns  (directly 
or  indirectly)  any  of  the  stock  of  such  corporation, 

(C)  any  person  who  owns  (directly  or  indirectly)  any  capi- 
tal interest  or  profits  interest  of  a  partnership  in  which 
such  entity  owns  (directly  or  indirectly)  any  capital  interest 
or  profits  interest,  and 

(D)  any  person  related  (within  the  meaning  of  subsection 
(b)  of  this  section  or  section  707(b)(1))  to  a  person  described 
in  subparagraph  (B)  or  (C), 

shall  be  treated  as  persons  specified  in  a  paragraph  of  subsec- 
tion (b). 

(2)  Pass-thru  entity. — For  purposes  of  this  section,  the  term 
"pass-thru  entity"  means — 

(A)  a  partnership,  and 

(B)  an  S  corporation. 

(3)  Constructive  ownership  in  the  case  of  partner- 
ships.— For  purposes  of  determining  ownership  of  a  capital  in- 
terest or  profits  interest  of  a  partnership,  the  principles  of  sub- 
section (c)  (other  than  paragraph  (3))  shall  apply. 

(4)  Subsection  (a)(2)  not  to  apply  to  certain  guaranteed 
payments  of  partnerships. — In  the  case  of  any  amount  paid 
or  incurred  by  a  partnership,  subsection  (a)(2)  shall  not  apply  to 
the  extent  that  section  707(c)  applies  to  such  amount. 

(f)  Controlled  Group  Defined. — For  purposes  of  subsection 
(b)(3),  the  term  'controlled  group'  has  the  meaning  given  to  such 
term  by  section  1563(a),  except  that — 

(1)  "more  than  50  percent"  shall  be  substituted  for  "at  least 
80 percent"  each  place  it  appears  in  section  1563(a),  and 

(2)  the  determination  shall  be  made  without  regard  to  subsec- 
tions (a)(4)  and  (e)(3)C)  of  section  1563. 

SEC.  269.  ACQUISITIONS  MADE  TO  EVADE  OR  AVOID  INCOME  TAX. 
(a)  In  General.— If— 

(1)  any  person  or  persons  acquire,  or  acquired  on  or  after  Oc- 
tober 8,  1940,  directly  or  indirectly,  control  of  a  corporation,  or 

(2)  any  corporation  acquires,  or  acquired  on  or  after  October 
8,  1940,  directly  or  indirectly,  property  of  another  corporation, 
not  controlled,  directly  or  indirectly,  immediately  before  such 
acquisition,  by  such  acquiring  corporation  or  its  stockholders, 
the  basis  of  which  property,  in  the  hands  of  the  acquiring  cor- 
poration, is  determined  by  reference  to  the  basis  in  the  hands 
of  the  transferor  corporation, 

and  the  principal  purpose  for  which  such  acquisition  was  made  is 
evasion  or  avoidance  of  federal  income  tax  by  securing  the  benefit 
of  a  deduction,  credit,  or  other  allowance  which  such  person  or  cor- 
poration would  not  otherwise  enjoy,  then  the  Secretary  may  disal- 
low such  deduction,  credit,  or  other  allowance,  for  purposes  of  para- 
graphs (1)  and  (2),  control  means  the  ownership  of  stock  possessing 
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at  least  50  percent  of  the  total  combined  voting  power  of  all  classes 
of  stock  entitled  to  vote  or  at  least  50  percent  of  the  total  value  of 
shares  of  all  classes  of  stock  of  the  corporation. 
(b)  Certain  Liquidations  After  Qualified  Stock  Purchases. — 

(1)  In  general. — If— 

(A)  there  is  a  qualified  stock  purchase  by  a  corporation  of 
another  corporation, 

(B)  an  election  is  not  made  under  section  338  with  respect 
to  such  purchase, 

(C)  the  acquired  corporation  is  liquidated  pursuant  to  a 
plan  of  liquidation  adopted  not  more  than  2  years  after  the 
acquisition  date,  and 

(D)  the  principal  purpose  for  such  liquidation  is  the  eva- 
sion or  avoidance  of  Federal  income  tax  by  securing  the 
benefit  of  a  deduction,  credit,  or  other  allowance  which  the 
acquiring  corporation  would  not  otherwise  enjoy, 

then  the  Secretary  may  disallow  such  deduction,  credit,  or  other 
allowance. 

(2)  Meaning  of  terms. — For  purposes  of  paragraph  (1),  the 
terms  "qualified  stock  purchase"  and  "acquisition  date"  have 
the  same  respective  meanings  as  when  used  in  section  338. 

LWl(c)  Power  of  Secretary  To  Allow  Deduction,  etc.,  in 
Part. — In  any  case  to  which  subsection  (a)  or  (b)  applies  the  Secre- 
tary is  authorized — 

(1)  to  allow  as  a  deduction,  credit,  or  allowance  any  part  of 
any  amount  disallowed  by  such  subsection,  if  he  determines 
that  such  allowance  will  not  result  in  the  evasion  or  avoidance 
of  Federal  income  tax  for  which  the  acquisition  was  made;  or 

(2)  to  distribute,  apportion,  or  allocate  gross  income,  and  dis- 
tribute apportion,  or  allocate  the  deductions,  credits,  or  allow- 
ances the  benefit  of  which  was  sought  to  be  secured,  between 
or  among  the  corporations,  or  properties,  or  parts  thereof,  in- 
volved, and  to  allow  such  deductions,  credits,  or  allowances  so 
distributed,  apportioned,  or  allocated,  but  to  give  effect  to  such 
allowance  only  to  such  extent  as  he  determines  will  not  result 
in  the  evasion  or  avoidance  of  Federal  income  tax  for  which 
the  acquisition  was  made;  or 

(3)  to  exercise  his  powers  in  part  under  paragraph  (1)  and  in 
part  under  paragraph  (2). 

******* 

SEC.  269B.  STAPLED  ENTITIES. 

(a)  General  Rule. — Except  as  otherwise  provided  by  regulations, 
for  purposes  of  this  title — 

(1)  if  a  domestic  corporation  and  a  foreign  corporation  are 
stapled  entities,  the  foreign  corporation  shall  be  treated  as  a  do- 
mestic corporation. 

(2)  in  applying  section  1563,  stock  in  a  second  corporation 
which  constitutes  a  stapled  interest  with  respect  to  stock  of  a 
first  corporation  shall  be  treated  as  owned  by  such  first  corpora- 
tion, and 

(3)  in  applying  subchapter  M  for  purposes  of  determining 
whether  any  stapled  entity  is  a  regulated  investment  company 
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or  a  real  estate  investment  trust,  all  entities  which  are  stapled 
entities  with  respect  to  each  other  shall  be  treated  as  1  entity. 

(b)  Secretary  To  Prescribe  Regulations.— The  Secretary  shall 
prescribe  such  regulations  as  may  be  necessary  to  prevent  avoidance 
or  evasion  of  Federal  income  tax  through  the  use  of  stapled  entities. 
Such  regulations  may  include  (but  shall  not  be  limited  to)  regula- 
tions providing  the  extent  to  which  1  of  such  entities  shall  be  treat- 
ed as  owning  the  other  entity  (to  the  extent  of  the  stapled  interest). 

(c)  Definitions. — For  purposes  of  this  section — 

(1)  Entity. — The  term  "entity"  means  any  corporation,  part- 
nership, trust,  association,  estate,  or  other  form  of  carrying  on  a 
business  or  activity. 

(2)  Stapled  entities. — The  term  "stapled  entities"  means 
any  group  of  2  or  more  entities  if  more  than  50  percent  in  value 
of  the  beneficial  ownership  in  each  of  such  entities  consists  of 
stapled  interests. 

(3)  Stapled  interests. — Two  or  more  interests  are  stapled  in- 
terests if,  by  reason  of  form  of  ownership,  restrictions  on  trans- 
fer, or  other  forms  or  conditions,  in  connection  with  the  transfer 
of  1  of  such  interests  the  other  such  interests  are  also  trans- 
ferred or  required  to  be  transferred. 

(d)  Special  Rule  for  Treaties. — Nothing  in  section  894  or 
7852(d)  or  in  any  other  provision  of  law  shall  be  construed  as  per- 
mitting an  exemption,  by  reason  of  any  treaty  obligation  of  the 
United  States  heretofore  or  hereafter  entered  into,  from  the  provi- 
sions of  this  section. 

SEC.  280C.  CERTAIN  EXPENSES  FOR  WHICH  CREDITS  ARE  ALLOWABLE. 

[(a)  Rule  for  Section  40  Credit. — No  deduction  shall  be  al- 
lowed for  that  portion  of  the  work  incentive  program  expenses  paid 
or  incurred  for  the  taxable  year  which  is  equal  to  the  amount  of 
the  credit  allowable  for  the  taxable  year  under  section  40  (relating 
to  credit  for  expenses  of  work  incentive  programs)  determined 
without  regard  to  the  provisions  of  section  50A(a)(2)  (relating  to 
limitation  based  on  amount  of  tax).  In  the  case  of  a  corporation 
which  is  a  member  of  a  controlled  group  of  corporations  (within  the 
meaning  of  section  50B(g)(l))  or  a  trade  or  business  which  is  treated 
as  being  under  common  control  with  other  trades  or  businesses 
(within  the  meaning  of  section  50B(g)(2),  this  subsection  shall  be  ap- 
plied under  rules  prescribed  by  the  Secretary  similar  to  the  rules 
applicable  under  paragraphs  (1)  and  (2)  of  section  50B(g).] 

[(b)]  (a)  Rule  for  [Section  44B]  Targeted  Jobs  Credit. — No 
deduction  shall  be  allowed  for  that  portion  of  the  wages  or  salaries 
paid  or  incurred  for  the  taxable  year  which  is  equal  to  the  amount 
of  the  credit  [allowable]  determined  for  the  taxable  year  under 
section  [44B  (relating  to  credit  for  employment  of  certain  new  em- 
ployees) determined  without  regard  to  the  provisions  of  section  53 
(relating  to  limitation  based  on  amount  of  tax).]  51(a).  In  the  case 
of  a  corporation  which  is  a  member  of  a  controlled  group  of  corpo- 
rations (within  the  meaning  of  section  52(a))  or  a  trade  or  business 
which  is  treated  as  being  under  common  control  with  other  trades 
or  businesses  (within  the  meaning  of  section  52(b)),  this  subsection 
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shall  be  applied  under  rules  prescribed  by  the  Secretary  similar  to 
the  rules  applicable  under  subsections  (a)  and  (b)  of  section  52. 

[(c)J  (b)  Credit  for  Qualified  Clinical  Testing  Expenses  for 
Certain  Drugs- 
CD  In  general. — No  deduction  shall  be  allowed  for  that  por- 
tion of  the  qualified  clinical  testing  expenses  (as  defined  in  sec- 
tion [44H]  29Qa))  otherwise  allowable  as  a  deduction  for  the 
taxable  year  which  is  equal  to  the  amount  of  the  credit  allow- 
able for  the  taxable  year  under  section  [44H]  29  (determined 
without  regard  to  subsection  (d)(2)  thereof). 

(2)  Similar  rule  where  taxpayer  capitalizes  rather  than 
deducts  expenses. — if— 

(A)  the  amount  of  the  credit  allowable  for  the  taxable 
year  under  section  [44H]  29  (determined  without  regard 
to  subsection  (d)(2)  thereof),  exceeds 

(B)  the  amount  allowable  as  a  deduction  for  the  taxable 
year  for  qualified  clinical  testing  expenses  (determined 
without  regard  to  paragraph  (1)), 

the  amount  chargeable  to  capital  account  for  the  taxable  year  for 
such  expenses  shall  be  reduced  by  the  amount  of  such  excess. 

(3)  Controlled  groups. — In  the  case  of  a  corporation  which 
is  a  member  of  a  controlled  group  of  corporations  (within  the 
meaning  of  section  [44F]  30(f)(5))  or  a  trade  or  business 
which  is  treated  as  being  under  common  control  with  other 
trades  or  business  (within  the  meaning  of  section  [44F] 
30(f)(1)(B)),  this  subsection  shall  be  applied  under  rules  pre- 
scribed by  the  Secretary  similar  to  the  rules  applicable  under 
subparagraphs  (A)  and  (B)  of  section  [44F]  30(f)(1). 

******* 


PART  XI— SPECIAL  RULES  RELATING  TO  CORPORATE 
PREFERENCE  ITEMS 

Sec.  291.    Special  rules  relating  to  corporate  preference  items. 

SEC.   291.   SPECIAL  RULES  RELATING  TO  CORPORATE  PREFERENCE 
ITEMS. 

(a)  15-Percent  Reduction  in  Certain  Preference  Items,  Etc.— 
For  purposes  of  this  subtitle,  in  the  case  of  a  corporation — 

(1)  Section  1250  capital  gain  treatment.— In  the  case  of 
section  1250  property  which  is  disposed  of  during  the  taxable 
year,  15  percent  of  the  excess  (if  any)  of— 

(A)  the  amount  which  would  be  treated  as  ordinary 
income  if  such  property  was  section  1245  property  or  sec- 
tion 1245  recovery  property,  over 

(B)  the  amount  treated  as  ordinary  income  under  section 
1250  (determined  without  regard  to  this  paragraph), 

shall  be  treated  as  gain  which  is  ordinary  income  under  section 
1250  and  shall  be  recognized  notwithstanding  any  other  provi- 
sion of  this  title.  Under  regulations  prescribed  by  the  Secre- 
tary, the  provisions  of  this  paragraph  shall  not  apply  to  the 
disposition  of  any  property  to  the  extent  section  1250(a)  does 
not  apply  to  such  disposition  by  reason  of  section  1250(d). 
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(2)  Reduction  in  percentage  depletion. — In  the  case  of  iron 
ore  and  coal  (including  lignite),  the  amount  allowable  as  a  de- 
duction under  section  613  with  respect  to  any  property  (as  de- 
fined in  section  614)  shall  be  reduced  by  15  percent  of  the 
amount  of  the  excess  (if  any)  of — 

(A)  the  amount  of  the  deduction  allowable  under  section 
613  for  the  taxable  year  (determined  without  regard  to  this 
paragraph),  over 

(B)  the  adjusted  basis  of  the  property  at  the  close  of  the 
taxable  year  (determined  without  regard  to  the  depletion 
deduction  for  the  taxable  year). 

(3)  Certain  financial  institution  preference  items. — The 
amount  allowable  as  a  deduction  under  this  chapter  (deter- 
mined without  regard  to  this  section)  with  respect  to  any  fi- 
nancial institution  preference  item  shall  be  reduced  by  15  per- 
cent. 

(4)  Certain  deferred  disc  income. — If  a  corporation  is  a 
shareholder  of  a  DISC,  in  the  case  of  taxable  years  beginning 
after  December  31,  1982,  section  995(b)(l)(F)(i)  shall  be  applied 
with  respect  to  such  corporation  by  substituting  "57.5  percent" 
for  "one-half. 

(5)  Amortization  of  pollution  control  facilities. — If  an 
election  is  made  under  section  169  with  respect  to  any  certified 
pollution  control  facility,  the  amortizable  basis  of  such  facility 
for  purposes  of  such  section  shall  be  reduced  by  15  percent. 

(b)  Special  Rules  for  Treatment  of  Intangible  Drilling  Costs 
and  Mineral  Exploration  and  Development  Costs. — For  pur- 
poses of  this  subtitle,  in  the  case  of  a  corporation — 

(1)  In  general. — The  amount  allowable  as  a  deduction  for 
any  taxable  year  (determined  without  regard  to  this  section) — 

(A)  under  section  263(c)  in  the  case  of  an  integrated  oil 
company,  or 

(B)  under  section  616(a)  or  617, 
shall  be  reduced  by  15  percent. 

(2)  Special  rule  for  amounts  not  allowable  as  deduc- 
tions UNDER  PARAGRAPH  (1)  — 

(A)  Intangible  drilling  costs. — The  amount  not  allow- 
able as  a  deduction  under  section  263(c)  for  any  taxable 
year  by  reason  of  paragraph  (1)  shall  be  allowable  as  a  de- 
duction ratably  over  the  36-month  period  beginning  with 
the  month  in  which  the  costs  are  paid  or  incurred. 

(B)  Mineral  exploration  and  development  costs. — In 
the  case  of  any  amount  not  allowable  as  a  deduction  under 
section  616(a)  or  617  for  any  taxable  year  by  reason  of 
paragraph  (1) — 

(i)  the  applicable  percentage  of  the  amount  not  so  al- 
lowable as  a  deduction  shall  be  allowable  as  a  deduc- 
tion for  the  taxable  year  in  which  the  costs  are  paid  or 
incurred  and  in  each  of  the  4  succeeding  taxable 
years,  and 

(ii)  in  the  case  of  a  deposit  located  in  the  United 
States,  such  costs  shall  be  treated,  for  purposes  of  de- 
termining the  amount  of  the  credit  allowable  under 
section  38  for  the  taxable  year  in  which  paid  or  in- 
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curred,  as  qualified  investment  (within  the  meaning  of 
subsections  (c)  and  (d)  of  section  46)  with  respect  to 
property  placed  in  service  during  such  year. 
(3)  Applicable  percentage. — For  purposes  of  paragraph 
(2)(B),  the  term  ' 'applicable  percentage"  means  the  percentage 
determined  in  accordance  with  the  following  table: 


Applicable 

Taxable  Year:  Percentage: 

1  :   15 

2   22 

3   21 

4   21 

5   21 


(4)  Dispositions. — 

(A)  Oil,  gas,  and  geothermal  property. — In  the  case  of 
any  disposition  of  any  oil,  gas,  or  geothermal  property  to 
which  section  1254  applies  (determined  without  regard  to 
this  section)  any  deduction  under  paragraph  (2)(A)  with  re- 
spect to  intangible  drilling  and  development  costs  under 
section  263(c)  which  are  allocable  to  such  property  shall, 
for  purposes  of  section  1254,  be  treated  as  a  deduction  al- 
lowable under  section  263(c). 

(B)  Application  of  section  617(d). — In  the  case  of  any 
disposition  of  mining  property  to  which  section  617(d)  ap- 
plies (determined  without  regard  to  this  section),  any 
amount  allowable  as  a  deduction  under  paragraph  (2)(B) 
which  is  allocable  to  such  property  shall,  for  purposes  of 
section  617(d),  be  treated  as  a  deduction  allowable  under 
section  617(a). 

(C)  Recapture  of  investment  credit. — In  the  case  of 
any  disposition  of  any  property  to  which  the  credit  allow- 
able under  section  38  by  reason  of  paragraph  (2)(B)  is  allo- 
cable, such  disposition  shall,  for  purposes  of  section  47,  be 
treated  as  a  disposition  of  section  38  recovery  property 
which  is  not  3-year  property. 

(5)  Integrated  oil  company  defined. — For  purposes  of  this 
subsection,  the  term  ' 'integrated  oil  company"  means,  with  re- 
spect to  any  taxable  year,  any  producer  (within  the  meaning  of 
section  4996(a)(1))  of  crude  oil  other  than  an  independent  pro- 
ducer (within  the  meaning  of  section  4992(b)). 

[(6)  Coordination  with  cost  depletion. — The  portion  of  the 
adjusted  basis  of  any  property  which  is  attributable  to  intangi- 
ble drilling  and  development  costs  or  mining  exploration  and 
development  costs  shall  not  be  taken  into  account  for  purposes 
of  determining  depletion  under  section  611.] 

(6)  Coordination  with  cost  depletion. — The  portion  of  the 
adjusted  basis  of  any  property  which  is  attributable  to  amounts 
to  which  paragraph  (1)  applied  shall  not  be  taken  into  account 
for  purposes  of  determining  depletion  under  section  611. 

(e)  Definitions. — For  purposes  of  this  section — 

(1)  Financial  institution  preference  item. — The  term  "fi- 
nancial institution  preference  item"  includes  the  following: 
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(A)  Excess  reserves  for  losses  on  bad  debts  of  finan- 
cial institutions. — In  the  case  of  a  financial  institution  to 
which  section  585  or  593  applies,  the  excess  of — 

(i)  the  amount  which  would,  but  for  this  section,  be 
allowable  as  a  deduction  for  the  taxable  year  for  a  rea- 
sonable addition  to  a  reserve  for  bad  debts,  over 

(ii)  the  amount  which  would  have  been  allowable 
had  such  institution  maintained  its  bad  debt  reserve 
for  all  taxable  years  on  the  basis  of  actual  experience. 

(B)  Interest  on  debt  to  carry  tax-exempt  obligations 

ACQUIRED  AFTER  DECEMBER  31,  1982. — 

(i)  In  general. — In  the  case  of  a  financial  institu- 
tion to  which  section  585  or  593  applies,  the  amount  of 
interest  on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  acquired  after  December  31, 
1982,  the  interest  on  which  is  exempt  from  taxes  for 
the  taxable  year,  to  the  extent  that  a  deduction  would 
(but  for  this  paragraph)  be  allowable  with  respect  to 
such  interest  for  such  taxable  year. 

(ii)  Determination  of  interest  allocable  to  in- 
debtedness ON  TAX-EXEMPT  OBLIGATIONS.— Unless  the 
taxpayer  (under  regulations  prescribed  by  the  Secre- 
tary) establishes  otherwise,  the  amount  determined 
under  clause  (i)  shall  be  an  amount  which  bears  the 
same  ratio  to  the  aggregate  amount  allowable  (deter- 
mined without  regard  to  this  section)  to  the  taxpayer 
as  a  deduction  for  interest  for  the  taxable  year  as — 

(I)  the  taxpayer's  average  adjusted  basis  (within 
the  meaning  of  section  1016)  of  obligations  de- 
scribed in  clause  (i),  bears  to 

(II)  such  average  adjusted  basis  for  all  assets  of 
the  taxpayer. 

(Hi)  Interest. — For  purposes  of  this  subparagraph, 
the  term  "interest"  includes  amounts  (whether  or  not 
designated  as  interest)  paid  in  respect  of  deposits,  in- 
vestment certificates,  or  withdrawable  or  repurchasable 
shares. 

Subchapter  C — Corporate  Distributions  and 
Adjustments 

******* 

PART  I— DISTRIBUTIONS  BY  CORPORATIONS 

******* 

Subpart  A — Effects  on  Recipients 
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SEC.  301.  DISTRIBUTIONS  OF  PROPERTY, 
(a)  In  General. — *  *  * 

******* 

(e)  Special  Rules. — 

(1)  For  distributions  in  redemption  of  stock,  see  section  302. 

(2)  For  distributions  in  [partial  or]  complete  liquidation,  see 
part  II  (sec.  331  and  following). 

(3)  For  distributions  in  corporate  organizations  and  reorgani- 
zations, see  part  III  (sec.  351  and  following). 

(4)  For  partial  exclusion  from  gross  income  of  dividends  re- 
ceived by  individuals,  see  section  116. 

******* 

SEC.  302.  DISTRIBUTIONS  IN  REDEMPTION  OF  STOCK, 
(a)  General  Rule. —  *  *  * 

******* 

(f)  Cross  References.— 

For  special  rules  relating  to  redemption — 

(1)  Death  Taxes. — Of  stock  to  pay  death  taxes,  see  sec- 
tion 303. 

Section  306  Stock. — Of  section  306  stock,  see  section  306. 
(3)  Liquidations. — Of  stock  in  [partial  or]  complete  liq- 
uidation, see  section  331. 

******* 
SEC.  304.  REDEMPTION  THROUGH  USE  OF  RELATED  CORPORATIONS. 

(a)  Treatment  of  Certain  Stock  Purchases.— 

(1)  Acquisition  by  related  corporation  (other  than  sub- 
sidiary) .—For  purposes  of  sections  302  and  303,  if— 

(A)  one  or  more  persons  are  in  control  of  each  of  two  cor- 
porations, and 

(B)  in  return  for  property,  one  of  the  corporations  ac- 
quires stock  in  the  other  corporation  from  the  person  (or 
persons)  so  in  control, 

then  (unless  paragraph  (2)  applies)  such  property  shall  be 
treated  as  a  distribution  in  redemption  of  the  stock  of  the  cor- 
poration acquiring  such  stock.  In  any  such  case,  the  stock  so 
acquired  shall  be  treated  as  having  been  transferred  by  the 
person  from  whom  acquired,  and  as  having  been  received  by 
the  corporation  acquiring  it,  as  a  contribution  to  the  capital  of 
such  corporation. 

(2)  Acquisition  by  subsidiary. — For  purposes  of  sections  302 
and  303— 

(A)  in  return  for  property,  one  corporation  acquires  from 
a  shareholder  of  another  corporation  stock  in  such  other 
corporation,  and 

(B)  the  issuing  corporation  controls  the  acquiring  corpo- 
ration. 

then  such  property  shall  be  treated  as  a  distribution  in  re- 
demption of  the  stock  of  the  issuing  corporation. 

(b)  Special  Rules  for  Application  of  Subsection  (a). — 
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(1)  Rule  for  determinations  under  section  302(b). — In  the 
case  of  any  acquisition  of  stock  to  which  subsection  (a)  of  this 
section  applies,  determinations  as  to  whether  the  acquisition  is, 
by  reason  of  section  302  (b),  to  be  treated  as  a  distribution  in 
part  or  full  payment  in  exchange  for  the  stock  shall  be  made 
by  reference  to  the  stock  of  the  issuing  corporation.  In  apply- 
ing section  318(a)  (relating  to  constructive  ownership  of  stock) 
with  respect  to  section  302(b)  for  purposes  of  this  paragraph, 
sections  318(a)(2)(C)  and  318(a)(3)(C)  shall  be  applied  without 
regard  to  the  50  percent  limitation  contained  therein. 

(2)  Amount  constituting  dividend. — 

[(A)  Where  subsection  (a)(1)  applies. — In  the  case  of 
any  acquisition  of  stock  to  which  paragraph  (1)  (and  not 
paragraph  (2))  of  subsection  (a)  of  this  section  applies,  the 
determination  of  the  amount  which  is  a  dividend  shall  be 
made  as  if  the  property  were  distributed  by  the  issuing 
corporation  to  the  acquiring  corporation  and  immediately 
thereafter  distributed  by  the  acquiring  corporation.] 

(A)  Where  subsection  (a)(i)  applies. — In  the  case  of  any 
acquisition  of  stock  to  which  paragraph  (1)  (and  not  para- 
graph (2))  of  subsection  (a)  applies,  the  determination  of  the 
amount  which  is  a  dividend  shall  be  made  as  if  the  proper- 
ty were  distributed — 

(i)  by  the  acquiring  corporation  to  the  extent  of  its 
earnings  and  profits,  and 

(ii)  then  by  the  issuing  corporation. 

(B)  Where  subsection  (a)(2)  applies. — In  the  case  of 
any  acquisition  of  stock  to  which  subsection  (a)(2)  of  this 
section  applies,  the  determination  of  the  amount  which  is 
a  dividend  shall  be  made  as  if  the  property  were  distribut- 
ed by  the  acquiring  corporation  to  the  issuing  corporation 
and  immediately  thereafter  distributed  by  the  issuing  cor- 
poration. 

(3)  Coordination  with  section  351. — 

(A)  Property  treated  as  received  in  redemption. — 
Except  as  otherwise  provided  in  this  paragraph,  subsection 
(a)  [(and  not  part  III)]  (and  not  section  351  and  not  so 
much  of  sections  357  and  358  as  relates  to  section  351)  shall 
apply  to  any  property  received  in  a  distribution  described 
in  subsection  (a). 

(B)  Certain  assumptions  of  liability,  etc. — 

(i)  In  general. —  [Subsection  (a)]  Subparagraph  (A) 
shall  not  apply  to  any  liability — 

(I)  assumed  by  the  acquiring  corporation,  or 

(II)  to  which  the  stock  is  subject, 

if  such  liability  was  incurred  by  the  transferor  to  ac- 
quire the  stock  from  a  person  none  of  whose  stock  is  attrib- 
utable to  the  transferor  under  section  318(a)  (other  than 
paragraph  (4)  thereof).  For  purposes  of  the  preceding  sen- 
tence, the  term  ' 'stock' '  means  stock  referred  to  in  para- 
graph (1)(B)  or  (2)(A)  of  subsection  (a). 

(ii)  Extension  of  obligations,  etc. — For  purposes  of 
clause  (i),  an  extension,  renewal,  or  refinancing  of  a 
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liability  which  meets  the  requirements  of  clause  (i) 
shall  be  treated  as  meeting  such  requirements. 

(C)  Distributions  incident  to  formation  of  bank  hold- 
ing COMPANIES. — If— 

(i)  pursuant  to  a  plan,  control  of  a  bank  is  acquired 
and  within  2  years  after  the  date  on  which  such  con- 
trol is  acquired,  stock  constituting  control  of  such 
bank  is  transferred  to  to  a  BHC  in  connection  with  its 
formation. 

(ii)  incident  to  the  formation  of  the  BHC  there  is  a 
distribution  of  property  described  in  subsection  (a), 
and 

(iii)  the  shareholders  of  the  BHC  who  receive  distri- 
butions of  such  property  do  not  have  control  of  such 
BHC, 

then,  subsection  (a)  shall  not  apply  to  any  securities  re- 
ceived by  a  qualified  minority  shareholder  incident  to  the 
formation  of  such  BHC.  For  purposes  of  this  subparagraph, 
any  assumption  of  (or  acquisition  of  stock  subject  to)  a  lia- 
bility under  subparagraph  (B)  shall  not  be  treated  as  a  dis- 
tribution of  property. 

(D)  Definitions  and  special  rule. — For  purposes  of  sub- 
paragraph (C)  and  this  subparagraph — 

(i)  Qualified  minority  shareholder. — The  term 
"qualified  minority  shareholder"  means  any  share- 
holder who  owns  less  than  10  percent  (in  value)  of 
the  stock  of  the  BHC.  For  purposes  of  the  preceding 
sentence,  the  rules  of  paragraph  (3)  of  subsection  (c) 
shall  apply. 

(ii)  BHC— The  term  "BHC"  means  a  bank  holding 
company  (within  the  meaning  of  section  2(a)  of  the 
Bank  Holding  Company  Act  of  1956). 

(iii)  Special  rule  in  case  of  bhc's  formed  before 
1985. — In  the  case  of  a  BHC  which  is  formed  before 
1985,  clause  (i)  of  subparagraph  (C)  shall  not  apply. 

(c)  Control  — 

(1)  In  general. — For  purposes  of  this  section,  control  means 
the  ownership  of  stock  possessing  at  least  50  percent  of  the 
total  combined  voting  power  of  all  classes  of  stock  entitled  to 
vote,  or  at  least  50  percent  of  the  total  value  of  shares  of  all 
classes  of  stock.  If  a  person  (or  persons)  is  in  control  (within 
the  meaning  of  the  preceding  sentence)  of  a  corporation  which 
in  turn  owns  at  least  50  percent  of  the  total  combined  voting 
power  of  all  stock  entitled  to  vote  of  another  corporation,  or 
owns  at  least  50  percent  of  the  total  value  of  the  shares  of  all 
classes  of  stock  of  another  corporation,  then  such  person  (or 
persons)  shall  be  treated  as  in  control  of  such  other  corpora- 
tion. 

(2)  Stock  acquired  in  the  transaction.— For  purposes  of 
subsection  (a)(1) — 

(A)  General  rule.— Where  1  or  more  persons  in  control 
of  the  issuing  corporation  transfer  stock  of  such  corpora- 
tion in  exchange  for  stock  of  the  acquiring  corporation,  the 
stock  of  the  acquiring  corporation  received  shall  be  taken 
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into  account  in  determining  whether  such  person  or  per- 
sons are  in  control  of  the  acquiring  corporation. 

(B)  Definition  of  control  group. — Where  2  or  more 
persons  in  control  of  the  issuing  corporation  transfer  stock 
of  such  corporation  to  acquiring  corporation  and,  after  the 
transfer,  the  transferors  are  in  control  of  the  acquiring 
corporation,  the  person  or  persons  in  control  of  each  corpo- 
ration shall  include  each  of  the  persons  who  so  transfer 
stock. 

[(3)  Constructive  ownership.— Section  318(a)  (relating  to 
the  constructive  ownership  of  stock)  shall  apply  for  purposes  of 
determining  control  under  this  section.  For  purposes  of  the 
preceding  sentence,  sections  318(a)(2)(C)  and  318(a)(3)(C)  shall 
be  applied  without  regard  to  the  50  percent  limitation  con- 
tained therein.] 

(3)  Constructive  ownership — 

(A)  In  general. — Section  318(a)  (relating  to  constructive 
ownership  of  stock)  shall  apply  for  purposes  of  determining 
control  under  this  section. 

(B)  Modification  of  50-percent  limitations  in  section 
318. — For  purposes  of  subparagraph  (A) — 

(i)  paragraph  (2)(C)  of  section  318(a)  shall  be  applied 
by  substituting  "5 percent"  for  "50 percent",  and 

(ii)  paragraph  (3)(C)  of  section  318(a)  shall  be  ap- 
plied— 

(I)  by  substituting  "5  percent"  for  "50  percent", 
and 

(II)  in  any  case  where  such  paragraph  would  not 
apply  but  for  subclause  (I),  by  considering  a  corpo- 
ration as  owning  the  stock  (other  than  stock  in 
such  corporation)  owned  by  or  for  any  shareholder 
of  such  corporation  in  that  proportion  which  the 
value  of  the  stock  which  such  shareholder  owned 
in  such  corporation  bears  to  the  value  of  all  stock 
in  such  corporation. 

SEC.  306.  DISPOSITIONS  OF  CERTAIN  STOCK, 
(a)  General  Rule.—*  *  * 

******* 
(c)  Section  306  Defined. — 

(1)  In  general. — For  purposes  of  this  subchapter,  the  term  "sec- 
tion 306  stock"  means  stock  which  meets  the  requirements  of  sub- 
paragraph (A),  (B),  or  (C)  of  this  paragraph. 

(A)  Distributed  to  seller. — Stock  (other  than  common 
stock  issued  with  respect  to  common  stock)  which  was  dis- 
tributed to  the  shareholder  selling  or  otherwise  disposing 
of  such  stock  if,  by  reason  of  section  305(a),  any  part  of 
such  distribution  was  not  includible  in  the  gross  income  of 
the  shareholder. 

(B)  Received  in  a  corporate  reorganization  or  sepa- 
ration.— Stock  which  is  not  common  stock  and — 
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(i)  which  was  received,  by  the  shareholder  selling  or 
otherwise  disposing  of  such  stock,  in  pursuance  of  a 
plan  of  reorganization  (within  the  meaning  of  section 
368(a)),  or  in  a  distribution  or  exchange  to  which  sec- 
tion 355  (or  so  much  of  section  356  as  relates  to  section 
355)  applied,  and 

(ii)  with  respect  to  the  receipt  of  which  gain  or  loss 
to  the  shareholder  was  to  any  extent  not  recognized  by 
reason  of  part  III,  but  only  to  the  extent  that  either 
the  effect  of  the  transaction  was  substantially  the 
same  as  the  receipt  of  a  stock  dividend,  or  the  stock 
was  received  in  exchange  for  section  306  stock. 

For  purposes  of  this  section,  a  receipt  of  stock  to  which  the  forego- 
ing provisions  of  this  subparagraph  apply  shall  be  treated  as  a  dis- 
tribution of  stock. 

(C)  Stock  having  transferred  or  substituted  basis. — 
Except  as  otherwise  provided  in  subparagraph  (B),  stock 
the  basis  of  which  (in  the  hands  of  the  shareholder  selling 
or  otherwise  disposing  of  such  stock)  is  determined  by  ref- 
erence to  the  basis  (in  the  hands  of  such  shareholder  or 
any  other  person)  of  section  306  stock. 
(2)  Exception  where  no  earnings  and  profits. — For  purposes 
of  this  section,  the  term  "section  306  stock"  does  not  include 
any  stock  not  part  of  the  distribution  of  which  would  have 
been  a  dividend  at  the  time  of  the  distribution  if  money  had 
been  distributed  in  lieu  of  the  stock. 

(3)  Certain  stock  acquired  in  section  351  exchange. — The 
term  "section  306  stock"  also  includes  any  stock  which  is  not 
common  stock  acquired  in  an  exchange  to  which  section  351 
applied  if  receipt  of  money  (in  lieu  of  stock)  would  have  been 
treated  as  a  dividend  to  any  extent.  [In  the  case  of  such  stock, 
rules  similar  to  the  rules  of  section  304(b)(2)  shall  apply  for 
purposes  of  this  section.]  Rules  similar  to  the  rules  of  section 
304(b)(2)  shall  apply— 

(A)  for  purposes  of  the  preceding  sentence,  and 

(B)  for  purposes  of  determining  the  application  of  this 
section  to  any  subsequent  disposition  of  stock  which  is  sec- 
tion 306  stock  by  reason  of  an  exchange  described  in  the 
preceding  sentence. 

(4)  Application  of  attribution  rules  for  certain  pur-  j 
poses. — For  purposes  of  paragraph  (l)(B)(ii)  and  (3),  section 
318(a)  shall  apply.  [For  purposes  of  applying  the  preceding 
sentence  to  paragraph  (3),  sections  318(a)(2)(C)  and  318(a)(3)(C) 
shall  be  applied  without  regard  to  the  50  percent  limitation 
contained  therein.]  For  purposes  of  applying  the  preceding  sen- 
tence to  paragraph  (3),  the  rules  of  section  304(c)(3)(B)  shall 
apply. 

******* 
Subpart  B — Effects  on  Corporation 


693 


SEC.  311.  TAXABILITY  OF  CORPORATION  ON  DISTRIBUTION. 

(a)  General  Rule.—  *  *  * 

******* 

(e)  Definitions  and  Special  Rules  for  Subsection  (d)(2).— For 
purposes  of  subsection  (d)(2)  and  this  subsection — 
(1)  Qualified  stock. — 

(A)  In  general. — The  term  "qualified  stock"  means 
stock  held  by  a  person  (other  than  a  corporation)  who  at 
all  times  during  the  lesser  of— 

(i)  the  5-year  period  ending  on  the  date  of  distribu- 
tion, or 

(ii)  the  period  during  which  the  distributing  corpora- 
tion (or  a  predecessor  corporation)  was  in  existence, 

held  at  least  10  percent  in  value  of  the  outstanding  stock 
of  the  distributing  corporation  (or  predecessor  corporation). 

(B)  Determination  of  stock  held. — Section  318  shall 
apply  in  determining  ownership  of  stock  under  subpara- 
graph (A);  except  that,  in  applying  section  318(a)(1),  the 
term  '  'family"  includes  any  individual  described  in  section 
267(c)(4)  and  any  spouse  of  any  such  individual. 

(C)  Rules  for  passthru  entities— In  the  case  of  an  S 
corporation,  partnership,  trust,  or  estate — 

(i)  the  termination  of  whether  subparagraph  (A)  is 
satisfied  shall  be  made  at  the  shareholder,  partner,  or 
beneficiary  level  (rather  than  at  the  entity  level),  and 

(ii)  the  distribution  shall  be  treated  as  made  directly 
to  the  shareholders,  partners,  or  beneficiaries  in  propor- 
tion to  their  respective  interests  in  the  entity. 

%  *  %  ;fc  ;Jc  *  ;f: 

Subpart  C — Definitions;  Constructive  Ownership  of  Stock 

******* 

SEC.  318.  CONSTRUCTIVE  OWNERSHIP  OF  STOCK. 

(a)  General  Rule. — For  purposes  of  those  provisions  of  this  sub- 
chapter to  which  the  rules  contained  in  this  section  are  expressly 
made  applicable — 

(1)  Members  of  family.— 

(A)  In  general. — An  individual  shall  be  considered  as 
owning  the  stock  owned,  directly  or  indirectly,  by  or  for — 

(i)  his  spouse  (other  than  a  spouse  who  is  legally  sep- 
arated from  the  individual  under  a  decree  of  divorce 
or  separate  maintenance),  and 

(ii)  his  children,  grandchildren,  and  parents. 

(B)  Effect  of  adoption. — For  purposes  of  subparagraph 
(A)(ii),  a  legally  adopted  child  of  an  individual  shall  be 
treated  as  a  child  of  such  individual  by  blood. 

(2)  Attribution  from  partnerships,  estates,  trusts,  and 
corporations. — 

(A)  From  partnerships  and  estates. — Stock  owned,  di- 
rectly or  indirectly,  by  or  for  a  partnership  or  estate  shall 
be  considered  as  owned  proportionately  by  its  partners  or 
beneficiaries. 
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(B)  From  trusts. — 

(i)  Stock  owned,  directly  or  indirectly,  by  or  for  a 
trust  (other  than  an  employees'  trust  described  in  sec- 
tion 401(a)  which  is  exempt  from  tax  under  section 
501(a))  shall  be  considered  as  owned  by  its  benefici- 
aries in  proportion  to  the  actuarial  interest  of  such 
beneficiaries  in  such  trust. 

(ii)  Stock  owned,  directly  or  indirectly,  by  or  for  any 
portion  of  a  trust  of  which  a  person  is  considered  the 
owner  under  subpart  E  of  part  I  of  subchapter  J  (relat- 
ing to  grantors  and  others  treated  as  substantial 
owners)  shall  be  considered  as  owned  by  such  person. 

(C)  From  corporations. — If  50  percent  or  more  in  value 
of  the  stock  in  a  corporation  is  owned,  directly  or  indirect- 
ly, by  or  for  any  person,  such  person  shall  be  considered  as 
owning  the  stock  owned,  directly  or  indirectly,  by  or  for 
such  corporation,  in  that  proportion  which  the  value  of  the 
stock  which  such  person  so  owns  bears  to  the  value  of  all 
the  stock  in  such  corporation. 

(3)  Attribution  to  partnerships,  estates,  trusts,  and  cor- 
porations.— 

(A)  To  partnerships  and  estates. — Stock  owned,  direct- 
ly or  indirectly,  by  or  for  a  partner  or  a  beneficiary  of  an 
estate  shall  be  considered  as  owned  by  the  partnership  or 
estate. 

(B)  To  trusts.— 

(i)  Stock  owned,  directly  or  indirectly,  by  or  for  a 
beneficiary  of  a  trust  (other  than  an  employees'  trust 
described  in  section  401(a)  which  is  exempt  from  tax 
under  section  501(a))  shall  be  considered  as  owned  by 
the  trust,  unless  such  beneficiary's  interest  in  the 
trust  is  a  remote  contingent  interest.  For  purposes  of 
this  clause,  a  contingent  interest  of  a  beneficiary  in  a 
trust  shall  be  considered  remote  if,  under  the  maxi- 
mum exercise  of  discretion  by  the  trustee  in  favor  of 
such  beneficiary,  the  value  of  such  interest,  computed 
actuarially,  is  5  percent  or  less  of  the  value  of  the 
trust  property. 

(ii)  Stock  owned,  directly  or  indirectly,  by  or  for  a 
person  who  is  considered  the  owner  of  any  portion  of  a 
trust  under  subpart  E  of  part  I  of  subchapter  J  (relat- 
ing to  grantors  and  others  treated  as  substantial 
owners)  shall  be  considered  as  owned  by  the  trust. 

(C)  To  corporations. — If  50  percent  or  more  in  value  of 
the  stock  in  a  corporation  is  owned,  directly  or  indirectly, 
by  or  for  any  person,  such  corporation  shall  be  considered 
as  owning  the  stock  owned,  directly  or  indirectly,  by  or  for 
such  person. 

(4)  Options. — If  any  person  has  an  option  to  acquire  stock, 
such  stock  shall  be  considered  as  owned  by  such  person.  For 
purposes  of  this  paragraph,  an  option  to  acquire  such  an 
option,  and  each  one  of  a  series  of  such  options,  shall  be  consid- 
ered as  an  option  to  acquire  such  stock. 

(5)  Operating  rules. — 
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(A)  In  general. — Except  as  provided  in  subparagraphs 
(B)  and  (C),  stock  constructively  owned  by  a  person  by 
reason  of  the  application  of  paragraph  (1),  (2),  (3),  or  (4), 
shall  for  purposes  of  applying  paragraphs  (1),  (2),  (3),  and 
(4),  be  considered  as  actually  owned  by  such  person. 

(B)  Members  of  family. — Stock  constructively  owned  by 
an  individual  by  reason  of  the  application  of  paragraph  (1) 
shall  not  be  considered  as  owned  by  him  for  purposes  of 
again  applying  paragraph  (1)  in  order  to  make  another  the 
construction  owner  of  such  stock. 

(C)  Partnerships,  estates,  trusts,  and  corporations. — 
Stock  constructively  owned  by  a  partnership,  estate,  trust, 
or  corporation  by  reason  of  the  application  of  paragraph 
(3)  shall  not  be  considered  as  owned  by  it  for  purposes  of 
applying  paragraph  (2)  in  order  to  make  another  the  con- 
structive owner  of  such  stock. 

(D)  Option  rule  in  lieu  of  family  rule.— For  purposes 
of  this  paragraph,  if  stock  may  be  considered  as  owned  by 
an  individual  under  paragraph  (1)  or  (4),  it  shall  be  consid- 
ered as  owned  by  him  under  paragraph  (4). 

(E)  S  CORPORATION  TREATED  AS  PARTNERSHIP. — For  pur- 
poses of  this  subsection — 

(i)  an  S  corporation  shall  be  treated  as  a  partner- 
ship, and 

(ii)  any  shareholder  of  the  S  corporation  shall  be 
treated  as  a  partner  of  such  partnership. 

The  preceding  sentence  shall  not  apply  for  purposes  of  de- 
termining whether  stock  in  the  S  corporation  is  construc- 
tively owned  by  any  person. 
(b)  Cross  References. — 

For  provisions  to  which  the  rules  contained  in  subsection  (a) 
apply,  see — 

(1)  section  302  (relating  to  redemption  of  stock); 

(2)  section  304  (relating  to  redemption  by  related  corpora- 
tions); 

(3)  section  306(b)(1)(A)  (relating  to  disposition  of  section  306 
stock); 

(4)  section  338(h)(3)  [(B)  (relating  to  purchase  of  stock  from 
subsidiaries,  etc.)]  (defining  purchase); 

(5)  section  382(a)(3)  (relating  to  special  limitations  on  net  op- 
erating loss  carryovers); 

(6)  section  856(d)  (relating  to  definition  of  rents  from  real 
property  in  the  case  of  real  estate  investment  trusts); 

(7)  section  958(b)  (relating  to  constructive  ownership  rules 
with  respect  to  controlled  foreign  corporations);  and 

(8)  section  6038(d)(1)  (relating  to  information  with  respect  to 
certain  foreign  corporations). 

******* 


PART  II— CORPORATE  LIQUIDATIONS 
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Subpart  B — Effects  on  Corporation 

******* 

SEC.  338.  CERTAIN  STOCK  PURCHASES  TREATED  AS  ASSET  ACQUISITIONS. 

(a)  General  Rule. — For  purposes  of  this  subtitle,  if  a  purchasing 
corporation  makes  an  election  under  this  section  (or  is  treated 
under  subsection  (e)  as  having  made  such  an  election),  then,  in  the 
case  of  any  qualified  stock  purchase,  the  target  corporation — 

(1)  shall  be  treated  as  having  sold  all  of  its  assets  at  the  close 
of  the  acquisition  date  at  fair  market  value  in  a  single  transac- 
tion to  which  section  337  applies,  and 

(2)  shall  be  treated  as  a  new  corporation  which  purchased  all 
of  the  assets  referred  to  in  paragraph  (1)  as  of  the  beginning  of 
the  day  after  the  acquisition  date. 

(b)  Price  at  Which  Deemed  Sale  Made. — 

[(1)  In  general. — For  purposes  of  subsection  (a),  the  assets 
of  the  target  corporation  shall  be  treated  as  sold  (and  pur- 
chased) at  an  amount  equal  to — 

[(A)  the  grossed-up  basis  of  the  purchasing  corporation's 
stock  in  the  target  corporation  on  the  acquisition  date, 

[(B)  properly  adjusted  under  regulations  prescribed  by  the 
Secretary  for  liabilities  of  the  target  corporation  and  other  rel- 
evant items. 

[(2)  Grossed-up  basis. — For  purposes  of  paragraph  (1),  the 
grossed-up  basis  shall  be  an  amount  equal  to  the  basis  of  the 
purchasing  corporation's  stock  in  the  target  corporation  on  the 
acquisition  date  multiplied  by  a  fraction — 

[(A)  the  numerator  of  which  is  100  percent,  and 
[(B)  the  denominator  of  which  is  the  percentage  of  stock 
(by  value)  of  the  target  corporation  held  by  the  purchasing 
corporation  on  the  acquisition  date. 
[(3)  Allocation  among  assets. — The  amount  determined 
under  paragraph  (1)  shall  be  allocated  among  the  assets  of  the 
target  corporation  under  regulations  prescribed  by  the  Secre- 
tary.] 

(b)  Basis  of  Assets  After  Deemed  Purchase.— 

(1)  In  general. — For  purposes  of  subsection  (a),  the  assets  of 
the  target  corporation  shall  be  treated  as  purchased  at  an 
amount  equal  to  their  adjusted  fair  market  value. 

(2)  Adjusted  fair  market  value. — For  purposes  of  para- 
graph (1),  the  term  "adjusted  fair  market  value"  means  the 
excess  (if  any)  of— 

(A)  the  aggregate  fair  market  value  of  the  assets  of  the 
target  corporation  as  of  the  close  of  the  acquisition  date, 
over 

(B)  the  amount  of  the  net  unrealized  appreciation  deter- 
mined under  paragraph  (3). 

(3)  Amount  of  net  unrealized  appreciation. — For  purposes 
of  paragraph  (2),  the  amount  of  the  net  unrealized  appreciation 
determined  under  this  paragraph  is  the  excess  (if  any)  of— 

(A)  the  fair  market  value  of  stock  of  the  target  corpora- 
tion which  is  held  by  the  purchasing  corporation  on  the  ac- 
quisition date,  over 
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(B)  the  aggregate  bases  of  stock  described  in  subpara- 
graph (A). 

(4)  Allocation  among  assets. — The  amount  determined 
under  paragraph  (1)  shall  be  allocated  among  the  assets  of  the 
target  corporation  under  regulations  prescribed  by  the  Secretary. 

(5)  Adjustments  for  contingent  payments,  etc. — Under 
regulations  prescribed  by  the  Secretary,  proper  adjustments 
shall  be  made  in  the  application  of  this  subsection  and  subsec- 
tion (a)  for  continent  payments  and  other  relevant  items. 

(c)  Special  Rules. — 

(1)  Coordination  with  section  337  where  purchasing  cor- 
poration HOLDS  LESS  THAN  100  PERCENT  OF  STOCK. — If  during 

the  1-year  period  beginning  on  the  acquisition  date  the  maxi- 
mum percentage  (by  value)  of  stock  in  the  target  corporation 
held  by  the  purchasing  corporation  is  less  than  100  percent, 
then  in  applying  section  337  for  purposes  of  subsection  (a)(1), 
the  nonrecognition  of  gain  or  loss  shall  be  limited  to  an 
amount  determined  by  applying  such  maximum  percentage  to 
such  gain  or  loss.  The  preceding  sentence  shall  not  apply  if  the 
target  corporation  is  liquidated  during  such  1-year  period  and 
section  333  does  not  apply  to  such  liquidation. 

(2)  Certain  redemptions  where  election  made. — If,  in  con- 
nection with  a  qualified  stock  purchase  with  respect  to  which 
an  election  is  made  under  this  section,  the  target  corporation 
makes  a  distribution  in  complete  redemption  of  all  of  the  stock 
of  a  shareholder  which  qualifies  under  section  302(b)(3)  (deter- 
mined without  regard  to  the  application  of  section 
302(c)(2)(A)(ii)),  section  336  shall  apply  to  such  distribution  as  if 
it  were  a  distribution  in  complete  liquidation. 

******* 

(g)  Election. — 

[(1)  When  made. — Except  as  otherwise  provided  in  regula- 
tions, an  election  under  this  section  shall  be  made  not  later 
than  75  days  after  the  acquisition  date.] 

(1)  When  made. — Except  as  otherwise  provided  in  regula- 
tions, an  election  under  this  section  shall  be  made  not  later 
than  the  15th  day  of  the  9th  month  beginning  after  the  month 
in  which  the  acquisition  date  occurs. 

(2)  Manner. — An  election  by  the  purchasing  corporation 
under  this  section  shall  be  made  in  such  manner  as  the  Secre- 
tary shall  by  regulations  prescribe. 

(3)  Election  irrevocable. — An  election  by  a  purchasing  cor- 
poration under  this  section,  once  made,  shall  be  irrevocable. 

******* 

(h)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

(1)  12-month  acquisition  period. — The  term  "12-month  ac- 
quisition period"  means  the  12-month  period  beginning  with 
the  date  of  the  first  acquisition  by  purchase  of  stock  included 
in  a  qualified  stock  purchase  (or,  if  any  of  such  stock  was  ac- 
quired in  an  acquisition  which  is  a  purchase  by  reason  of  sub- 
paragraph (C)  of  paragraph  (3),  the  date  on  which  the  acquiring 
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corporation  is  first  considered  under  section  318(a)  (other  than 
paragraph  (4)  thereof)  as  owning  stock  owned  by  the  corporation 
from  which  such  acquisition  was  made). 

(2)  Acquisition  date. — The  term  "acquisition  date"  means, 
with  respect  to  any  corporation,  the  first  day  on  which  there  is 
a  qualified  stock  purchase  with  respect  to  the  stock  of  such  cor- 
poration. 

(3)  Purchase.— 

(A)  In  general. — The  term  "purchase"  means  any  ac- 
quisition of  stock,  but  only  if — 

(i)  the  basis  of  the  stock  in  the  hands  of  the  purchas- 
ing corporation  is  not  determined  (I)  in  whole  or  in 
part  by  reference  to  the  adjusted  basis  of  such  stock  in 
the  hands  of  the  person  from  whom  acquired,  or  (II) 
under  section  1014(a)  (relating  to  property  acquired 
from  a  decedent), 

(ii)  the  stock  is  not  acquired  in  an  exchange  to 
which  section  351  applies,  and 

(iii)  the  stock  is  not  acquired  from  a  person  the  own- 
ership of  whose  stock  would,  under  section  318(a) 
(other  than  paragraph  (4)  thereof),  be  attributed  to  the 
person  acquiring  such  stock. 

[(B)  Deemed  purchase  of  stock  of  subsidiaries. — If 
stock  in  a  corporation  is  acquired  by  purchase  (within  the 
meaning  of  subparagraph  (A))  and,  as  a  result  of  such  ac-  j 
quisition,  the  corporation  making  such  purchase  is  treated 
(by  reason  of  section  318(a))  as  owning  stock  in  a  3rd  corpo- 
ration, the  corporation  making  such  purchase  shall  be 
treated  as  having  purchased  such  stock  in  such  3rd  corpo- 
ration. The  corporation  making  such  purchase  shall  be 
treated  as  purchasing  stock  in  the  3rd  corporation  by 
reason  of  the  preceding  sentence  on  the  first  day  on  which 
the  purchasing  corporation  is  considered  under  section 
318(a)  as  owning  such  stock.] 

(B)  Deemed  purchase  under  subsection  (a). — The  I 
term  "purchase"  includes  any  deemed  purchase  under  sub- 
section (a)(2). 

(C)  Certain  stock  acquisitions  from  related  corpora- 
tions.— 

(i)  In  general. — Clause  (iii)  of  subparagraph  (A) 
shall  not  apply  to  an  acquisition  of  stock  from  a  relat- 
ed  corporation  if  at  least  50  percent  in  value  of  the 
stock  of  such  related  corporation  was  acquired  by  pur- 
chase (within  the  meaning  of  subparagraphs  (A)  and 
(B)>. 

(ii)  Certain  distributions.— Clause  (i)  of  subpara- 
graph (A)  shall  not  apply  to  an  acquisition  of  stock  de- 
scribed in  clause  (i)  of  this  subparagraph  if  the  corpo- 
ration acquiring  such  stock — 

(I)  made  a  qualified  stock  purchase  of  stock  of 
the  related  corporation,  and 

(II)  made  an  election  under  this  section  (or  is 
treated  under  subsection  (e)  as  having  made  such  j 
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an  election)  with  respect  to  such  qualified  stock 
purchase. 

(Hi)  Related  corporation  defined. — For  purposes 
of  this  subparagraph,  a  corporation  is  a  related  corpo- 
ration if  stock  owned  by  such  corporation  is  treated 
(under  section  318(a)  other  than  paragraph  (4)  thereof) 
as  owned  by  the  corporation  acquiring  the  stock. 

(4)  Consistency  period  — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  ' 'consistency  period"  means  the  period  con- 
sisting of— 

(i)  the  1-year  period  before  the  beginning  of  the  12- 
month  acquisition  period  for  the  target  corporation, 

(ii)  such  acquisition  period  (up  to  and  including  the 
acquisition  date),  and 

(iii)  the  1-year  period  beginning  on  the  day  after  the 
acquisition  date. 

(B)  Extension  where  there  is  plan. — The  period  re- 
ferred to  in  subparagraph  (A)  shall  also  include  any  period 
during  which  the  Secretary  determines  that  there  was  in 
effect  a  plan  to  make  a  qualified  stock  purchase  plus  1  or 
more  other  qualified  stock  purchases  (or  asset  acquisitions 
described  in  subsection  (e))  with  respect  to  the  target  cor- 
poration or  any  target  affiliate. 

(5)  Affiliated  group. — The  term  "affiliated  group"  has  the 
meaning  given  to  such  term  by  section  1504(a)  (determined 
without  regard  to  the  exceptions  contained  in  section  1504(b)). 

(6)  Target  affiliate. — 

(A)  In  general. — A  corporation  shall  be  treated  as  a 
target  affiliate  of  the  target  corporation  if  each  of  such 
corporations  was,  at  any  time  during  so  much  of  the  con- 
sistency period  as  ends  on  the  acquisition  date  of  the 
target  corporation,  a  member  of  an  affiliated  group  which 
had  the  same  common  parent. 

(B)  Certain  foreign  corporations,  etc.— Except  as  oth- 
erwise provided  in  regulations  (and  subject  to  such  condi- 
tions as  may  be  provided  in  regulations) — 

(i)  the  term  "target  affiliate"  does  not  include  a  for- 
eign corporation,  a  DISC,  a  corporation  described  in 
section  934(b),  or  a  corporation  to  which  an  election 
under  section  936  applies,  and 

(ii)  stock  held  by  a  target  affiliate  in  a  foreign  corpo- 
ration or  a  domestic  corporation  which  is  a  DISC  or 
described  in  section  1248(e)  shall  be  excluded  from  the 
operation  of  this  section. 

[(7)  Acquisitions  by  purchasing  corporation  include  ac- 
quisitions BY  CORPORATIONS  AFFILIATED  WITH  PURCHASING  COR- 
PORATION.— Except  as  otherwise  provided  in  regulations,  an  ac- 
quisition of  stock  or  assets  by  any  member  of  an  affiliated 
group  which  includes  a  purchasing  corporation  shall  be  treated 
as  made  by  the  purchasing  corporation.] 

(7)  Additional  percentage  must  be  attributable  to  pur- 
chase, etc. — For  purposes  of  subsection  (c)(1),  any  increase  in 
the  maximum  percentage  of  stock  taken  into  account  over  the 
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percentage  of  stock  (by  value)  of  the  target  corporation  held  by 
the  purchasing  corporation  on  the  acquisition  date  shall  be 
taken  into  account  only  to  the  extent  such  increase  is  attributa- 
ble to — 

(A)  purchase,  or 

(B)  a  redemption  by  the  target  corporation — 

(i)  to  which  section  302(a)  applies,  or 

(ii)  in  the  case  of  a  shareholder  who  is  not  a  corpora- 
tion, to  which  section  301  applies. 

(8)ACQUISITON  BY  AFFILIATED  CORPORATIONS  TAKEN  INTO  AC- 
COUNT for  consistency  purposes.— For  purposes  of  subsections 
(e)  and  (f),  except  as  otherwise  provided  in  regulations,  an  affili- 
ated group  shall  be  treated  as  1  corporation. 

[(8)1  (9)  Target  not  treated  as  member  of  affiliated 
group. — Except  as  otherwise  provided  in  paragraph  1(9)2(10) 
or  in  regulations  prescribed  under  this  paragraph,  the  target 
corporation  shall  not  be  treated  as  a  member  of  an  affiliated 
group  with  respect  to  the  sale  described  in  subsection  (a)(1). 

£(9)1(10)  ECLECTIVE  RECOGNITION  OF  GAIN  OF  LOSS  BY  TARGET 
CORPORATION,  TOGETHER  WITH  NONRECOGNITION  OF  GAIN  OR  LOSS 
ON  STOCK  BY  SELLING  CONSOLIDATED  GROUP. — 

(A)  In  general. — Under  regulations  prescribed  by  the 
Secretary,  an  election  may  be  made  under  which  if— 

(i)  the  target  corporation  was,  before  the  transac- 
tion, a  member  of  the  selling  consolidated  group,  and 

(ii)  the  target  corporation  recognizes  gain  or  loss 
with  respect  to  the  transaction  as  if  it  sold  all  of  its 
assests  in  a  single  transaction, 

then  the  target  corporation  shall  be  treated  as  a  member 
of  the  selling  consolidated  group  with  respect  to  such  sale, 
and  (to  the  extent  provided  in  regulations)  no  gain  or  loss 
will  be  recognized  on  stock  sold  or  exchanged  in  the  trans- 
action by  members  of  the  selling  consolidated  group. 

(B)  Selling  consolidated  group. — For  purposes  of  sub- 
paragraph (A),  the  term  "selling  consolidate  group"  means 
any  group  of  corporations  which  (for  the  taxable  period 
which  includes  the  transaction) — 

(i)  includes  the  target  corporation,  and 

(ii)  files  a  consolidated  return. 

(11)  Section  337  to  apply  where  target  had  adopted  plan 
for  complete  liquidation. — if— 

(A)  during  the  12-month  period  ending  on  the  acquisition 
date  the  target  corporation  adopted  a  plan  of  complete  liq- 
uidation, 

(B)  such  plan  was  not  rescinded  before  the  close  of  the  ac- 
quisition date,  and 

(C)  the  purchasing  corporation  makes  an  election  under 
this  section  (or  is  treated  under  subsection  (e)  as  having 
made  such  an  election)  with  respect  to  the  target  corpora- 
tion, 

then,  subject  to  rules  similar  to  the  rules  of  subsection  (c)(1),  for 
purposes  of  section  337  (and  other  provisions  which  relate  to 
section  337),  the  target  corporation  shall  be  treated  as  having 
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distributed  all  of  its  assets  as  of  the  close  of  the  acquisition 
date. 

(12)  Tax  on  deemed  sale  not  taken  into  account  for  esti- 
mated tax  purposes. — For  purposes  of  section  6655,  tax  attrib- 
utable to  the  sale  described  in  subsection  (a)(1)  shall  not  be 
taken  into  account. 

(13)  Coordination  with  section  3J>i. — For  purposes  of  deter- 
mining whether  section  341  applies  to  a  disposition  within  1 
year  after  the  acquisition  date  of  stock  by  a  shareholder  (other 
than  the  acquiring  corporation)  who  held  stock  in  the  target 
corporation  on  the  acquisition  date,  section  341  shall  be  applied 
without  regard  to  this  section. 

[(i)  Regulations. — The  Secretary  shall  prescribe  such  regula- 
tions as  may  be  necessary  to  ensure  that  the  purposes  of  this  sec- 
tion to  require  consistency  of  treatment  of  stock  and  asset  pur- 
chases with  respect  to  a  target  corporation  and  its  target  affiliates 
(whether  by  treating  all  of  them  as  stock  purchases  or  as  asset  pur- 
chases) may  not  be  circumvented  through  the  use  of  any  provision 
of  law  or  regulations  (including  the  consolidated  return  regula- 
tions).] 

(i)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  or  appropriate  to  carry  out  the  purposes  of  this 
section  including — 

(1)  regulations  to  ensure  that  the  purposes  of  this  section  to 
require  consistency  of  treatment  of  stock  and  asset  purchases 
with  respect  to  a  target  corporation  and  its  target  affiliates 
(whether  by  treating  all  of  them  as  stock  purchases  or  as  asset 
purchases)  may  not  be  circumvented  through  the  use  of  any  pro- 
vision of  law  or  regulations  (including  the  consolidated  return 
regulations),  and 

(2)  regulations  providing  for  the  coordination  of  the  provi- 
sions of  this  section  with  the  provisions  of  this  title  relating  to 
foreign  corporations  and  their  shareholders. 

PART  II— CORPORATE  LIQUIDATIONS 
Subpart  C — Collapsible  Corporations 

Sec.  341.  Collapsible  corporations. 

******* 

SEC.  341.  COLLAPSIBLE  CORPORATIONS. 

(a)  Treatment  of  Gain  to  Shareholders. — *  *  * 

(b)  Definitions. — 

(1)  Collapsible  corporation. — For  purposes  of  this  section, 
the  term  "collapsible  corporation''  means  a  corporation  formed 
or  availed  of  principally  for  the  manufacture,  construction,  or 
production  of  property,  for  the  purchase  of  property  which  (in 
the  hands  of  the  corporation)  is  property  described  in  para- 
graph (3),  or  for  the  holding  of  stock  in  a  corporation  so  formed 
or  availed  of,  with  a  view  to — 

(A)  the  sale  or  exchange  of  stock  by  its  shareholders 
(whether  in  liquidation  or  otherwise),  or  a  distribution  to 
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its  shareholders,  before  the  realization  by  the  corporation 
manufacturing,  constructing,  producing,  or  purchasing  the 
property  of  a  substantial  part  of  the  taxable  income  to  be 
derived  from  such  property,  and 

(B)  the  realization  by  such  shareholders  of  gain  attribut- 
able to  such  property. 

For  purposes  of  the  preceding  sentence,  in  the  case  of  any 
condominium  property  resulting  from  the  conversion  of  ex- 
isting structures,  the  term  "substantial  part"  means  two- 
thirds. 

******* 

(d)  Limitations  on  Application  of  Section. — In  the  case  of  gain 
realized  by  a  shareholder  with  respect  to  his  stock  in  a  collapsible 
corporation,  this  section  shall  not  apply — 

(1)  unless,  at  any  time  after  the  commencement  of  the  manu- 
facture, construction,  or  production  of  the  property  or  at  the 
time  of  the  purchase  of  the  property  described  in  subsection 
(b)(3)  or  at  any  time  thereafter,  such  shareholder  (A)  owned  (or 
was  considered  as  owning)  more  than  5  percent  in  value  of  the 
outstanding  stock  of  the  corporation,  or  (B)  owned  stock  which 
was  considered  as  owned  at  such  time  by  another  shareholder 
who  then  owned  (or  was  considered  as  owning)  more  than  5 
percent  in  value  of  the  outstanding  stock  of  the  corporation; 

(2)  to  the  gain  recognized  during  a  taxable  year,  unless  more 
than  70  percent  of  such  gain  is  attributable  to  the  property  so 
manufactured,  constructed,  produced,  or  purchased;  and 

(3)  to  gain  realized  after  the  expiration  of  3  years  following 
the  completion  of  such  manufacture,  construction,  production, 
or  purchase. 

For  purposes  of  paragraph  (1),  the  ownership  of  stock  shall  be  de- 
termined in  accordance  with  the  rules  prescribed  in  paragraphs  (1), 
(2),  (3),  (5),  and  (6)  of  section  544(a)  (relating  to  personal  holding 
companies);  except  that,  in  addition  to  the  persons  prescribed  by 
paragraph  (2)  of  that  section,  the  family  of  an  individual  shall  in- 
clude the  spouses  of  that  individual's  brothers  and  sisters  (whether 
by  the  whole  or  half  blood)  and  the  spouses  of  that  individual's 
lineal  descendants.  If  the  collapsible  corporation  holds  any  condo- 
minium property  resulting  from  the  conversion  of  existing  struc- 
tures, subsection  (d)(2)  shall  not  apply  unless  at  least  two-thirds  of 
the  taxable  income  to  be  derived  from  such  property  has  been  real- 
ized by  the  corporation  before  the  sale  or  other  disposition  of  the 
stock  by  the  shareholder. 

(e)  Exceptions  to  Application  of  Section. — 

(1)  Sales  or  exchanges  of  stock — *  *  * 
******* 

(12)  Non application  of  section  1245(a). — For  purposes  of 
this  subsection,  the  determination  of  whether  gain  from  the 
sale  or  exchange  of  property  would  under  any  provision  of  this 
chapter  be  considered  as  ordinary  income  shall  be  made  with- 
out regard  to  the  application  of  sections  617(d)(1),  1245(a), 
1250(a),  [1251(c)],  1252(a),  and  1254(a). 
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PART  III— CORPORATE  ORGANIZATIONS  AND 
REORGANIZATIONS 

******* 

Subpart  D — Special  Rule;  Definitions 

******* 

SEC.  368.  DEFINITIONS  RELATING  TO  CORPORATE  REORGANIZATIONS, 
(a)  Reorganization. — 

(1)  In  general. — For  purposes  of  parts  I  and  II  and  this  part, 
the  term  "reorganization"  means — 

(A)  a  statutory  merger  or  consolidation; 

(B)  the  acquisition  by  one  corporation,  in  exchange  solely 
for  all  or  a  part  of  its  voting  stock  (or  in  exchange  solely 
for  all  or  a  part  of  the  voting  stock  of  a  corporation  which 
is  in  control  of  the  acquiring  corporation),  of  stock  of  an- 
other corporation  if,  immediately  after  the  acquisition,  the 
acquiring  corporation  has  control  of  such  other  corporation 
(whether  or  not  such  acquiring  corporation  had  control  im- 
mediately before  the  acquisition); 

(C)  the  acquisition  by  one  corporation,  in  exchange  solely 
for  all  or  a  part  of  its  voting  stock  (or  in  exchange  solely 
for  all  or  a  part  of  the  voting  stock  of  a  corporation  which 
is  in  control  of  the  acquiring  corporation,  of  substantially 
all  of  the  properties  of  another  corporation,  but  in  deter- 
mining whether  the  exchange  is  solely  for  stock  the  as- 
sumption by  the  adquiring  corporation  of  a  liability  of  the 
other,  or  the  fact  that  property  acquired  is  subject  to  a  lia- 
bility, shall  be  disregarded; 

(D)  a  transfer  by  a  corporation  of  all  or  a  part  of  its 
assets  to  another  corporation  if  immediately  after  the 
transfer  the  transferor,  or  one  or  more  of  its  shareholders 
(including  persons  who  were  shareholders  immediately 
before  the  transfer),  or  any  combination  thereof,  is  in  con- 
trol of  the  corporation  to  which  the  assets  are  transferred; 
but  only  if,  in  pursuance  of  the  plan,  stock  or  securities  of 
the  corporation  to  which  the  assets  are  tranferred  are  dis- 
tributed in  a  transaction  which  qualifies  under  section  354, 
355,  or  356; 

(E)  a  recapitalization; 

(F)  a  mere  change  in  identity,  form,  or  place  of  organiza- 
tion of  one  corporation,  however  effected;  or 

(G)  a  transfer  by  a  corporation  of  all  or  part  of  its  assets 
to  another  corporation  in  a  title  II  or  similar  case;  but  only 
if,  in  pursuance  of  the  plan,  stock  or  securities  of  the  cor- 
poration to  which  the  assets  are  tranferred  are  distributed 
in  a  transaction  which  qualifies  under  section  354,  355,  or 
356. 

(2)  Special  rules  relating  to  paragraph  (1). — 

(A)  Reorganizations  described  in  both  paragraph 
(1)(C)  and  paragraph  (1)(D). — if  a  transaction  is  described 
in  both  paragraph  (1)(C)  and  paragraph  (1)(D),  then,  for 
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purposes  of  this  subchapter,  such  transaction  shall  be 
treated  as  described  only  in  paragraph  (1)(D). 

(B)  Additional  consideration  in  certain  paragraph 

(1)(C)  CASES.— If— 

(i)  one  corporation  acquires  substantially  all  of  the 
properties  of  another  corporation, 

(ii)  the  acquisition  would  qualify  under  paragraph 
(1)(C)  but  for  the  fact  that  the  acquiring  corporation 
exchanges  money  or  other  property  in  addition  to 
voting  stock,  and 

(iii)  the  acquiring  corporation  acquires,  solely  for 
voting  stock  described  in  paragraph  (1)(C),  property  of 
the  other  corporation  having  a  fair  market  value 
which  is  at  least  80  percent  of  the  fair  market  value  of 
all  of  the  property  of  the  other  corporation, 

then  such  acquisition  shall  (subject  to  subparagraph  (A)  of  this 
paragraph)  be  treated  as  qualifying  under  paragraph  (1)(C).  Solely 
for  the  purpose  of  determining  whether  clause  (iii)  of  the  preceding 
sentence  applies,  the  amount  of  any  liability  assumed  by  the  ac- 
quiring corporation,  and  the  amount  of  any  liability  to  which  any 
property  acquired  by  the  acquiring  corporation  is  subject,  shall  be 
treated  as  money  paid  for  the  property. 

(C)  Transfers  of  assets  or  stock  to  subsidiaries  in 

CERTAIN  PARAGRAPH  (1)(A),  (1)(B),  (1)(C),  AND  (1)(G)  CASES.— 

A  transaction  otherwise  qualifying  under  paragraph  (1)(A), 
(1)(B),  or  (1)(C)  shall  not  be  disqualified  by  reason  of  the 
fact  that  part  or  all  of  the  assets  or  stock  which  were  ac- 
quired in  the  transaction  are  transferred  to  a  corporation 
controlled  by  the  corporation  acquiring  such  assets  or 
stock.  A  similar  rule  shall  apply  to  a  transaction  otherwise 
qualifying  under  paragraph  (1)(G)  where  the  requirements 
of  subparagraphs  (A)  and  (B)  of  section  354(b)(1)  are  met 
with  respect  to  the  acquisition  of  the  assets. 

(D)  Use  of  stock  of  controlling  corporation  in  para- 
graph (1)(A)  and  (1)(G)  cases. — The  acquisition  by  one  cor- 
poration, in  exchange  for  stock  of  a  corporation  (referred 
to  in  this  subparagraph  as  "controlling  corporation") 
which  is  in  control  of  the  acquiring  corporation,  of  sub- 
stantially all  of  the  properties  of  another  corporation  shall 
not  disqualify  a  transaction  under  paragraph  (IX A)  or 
(1XG)  if- 

(i)  no  stock  of  the  acquiring  corporation  is  used  in 
the  transaction,  and 

(ii)  in  the  case  of  a  transaction  under  paragraph 
(1)(A),  such  transaction  would  have  qualified  under 
paragraph  (IX A)  had  the  merger  been  into  the  control- 
ling corporation. 

(E)  Statutory  merger  using  voting  stock  of  corpora- 
tion controlling  merged  corporation. — A  transaction 
otherwise  qualifying  under  paragraph  (IX A)  shall  not  be 
disqualified  by  reason  of  the  fact  that  stock  of  a  corpora- 
tion (referred  to  in  this  subparagraph  as  the  "controlling 
corporation")  which  before  the  merger  was  in  control  of 
the  merged  corporation  is  used  in  the  transaction,  if — 
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(i)  after  the  transaction,  the  corporation  surviving 
the  merger  holds  substantially  all  of  its  properties  and 
of  the  properties  of  the  merged  corporation  (other 
than  stock  of  the  controlling  corporation  distributed  in 
the  transaction);  and 

(ii)  in  the  transaction,  former  shareholders  of  the 
surviving  corporation  exchanged,  for  an  amount  of 
voting  stock  of  the  controlling  corportion,  an  amount 
of  stock  in  the  surviving  corporation  which  constitutes 
control  of  such  corporation. 

(F)  Certain  transactions  involving  2  or  more  invest- 
ment COMPANIES. — 

(i)  If  immediately  before  a  transaction  described  in 
paragraph  (1)  (other  than  subparagraph  (E)  thereof),  2 
or  more  parties  to  the  transaction  were  investment 
companies,  then  the  transaction  shall  not  be  consid- 
ered to  be  a  reorganization  with  respect  to  any  such 
investment  company  (and  its  shareholders  and  secu- 
rity holders)  unless  it  was  a  regulated  investment  com- 
pany, a  real  estate  investment  trust,  or  a  corporation 
which  meets  the  requirements  of  clause  (ii). 

(ii)  A  corporation  meets  the  requirements  of  this 
clause  if  not  more  than  25  percent  of  the  value  of  its 
total  assets  is  invested  in  the  stock  and  securities  of 
any  one  issuer,  and  not  more  than  50  percent  of  the 
value  of  its  total  assets  is  invested  in  the  stock  and  se- 
curities of  5  or  fewer  issuers.  For  purposes  of  this 
clause,  all  member  of  a  controlled  group  of  corpora- 
tions (within  the  meaning  of  section  1563(a))  shall  be 
treated  as  one  issuer. 

(iii)  For  purposes  of  this  subparagraph  the  term  ' 'in- 
vestment company"  means  a  regulated  investment 
company,  a  real  estate  investment  trust,  or  a  corpora- 
tion 50  percent  or  more  of  the  value  of  whose  total 
assets  are  stock  and  securities  and  80  percent  or  more 
of  the  value  of  whose  total  assets  are  assets  held  for 
investment.  In  making  the  50-percent  and  80-percent 
determinations  under  the  preceding  sentence,  stock 
and  securities  in  any  subsidiary  corporation  shall  be 
disregarded  and  the  parent  corporation  shall  be 
deemed  to  own  its  ratable  share  of  the  subsidiary's 
assets,  and  a  corporation  shall  be  considered  a  subsidi- 
ary if  the  parent  owns  50  percent  or  more  of  the  com- 
bined voting  power  of  all  classes  of  stock  entitled  to 
vote,  or  50  percent  or  more  of  the  total  value  of  shares 
of  all  classes  of  stock  outstanding. 

(iv)  For  purposes  of  this  subparagraph,  in  determin- 
ing total  assets  there  shall  be  excluded  cash  and  cash 
items  (including  receivables),  Government  securities, 
and,  under  regulations  prescribed  by  the  Secretary, 
assets  acquired  (through  incurring  indebtedness  or 
otherwise)  for  purposes  of  meeting  the  requirements  of 
clause  (ii)  or  ceasing  to  be  an  investment  company. 
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(v)  This  subpargraph  shall  not  apply  if  the  stock  of 
each  investment  company  is  owned  substantially  by 
the  same  persons  in  the  same  proportions. 

(vi)  If  an  investment  company  which  does  not  meet 
the  requirements  of  clause  (ii)  acquires  assets  of  an- 
other corporation,  clause  (i)  shall  be  applied  to  such  in- 
vestment company  and  its  shareholders  and  security 
holders  as  though  its  assets  had  been  acquired  by  such 
other  corporation.  If  such  investment  company  ac- 
quires stock  of  another  corporation  in  a  reorganization 
described  in  section  368(a)(1)(B),  clause  (i)  shall  be  ap- 
plied to  the  shareholders  of  such  investment  company 
as  though  they  had  exchanged  with  such  other  corpo- 
ration all  of  their  stock  in  such  company  for  stock 
having  a  fair  market  value  equal  to  the  fair  market 
value  of  their  stock  of  such  investment  company  im- 
mediately after  the  exchange.  For  purposes  of  section 
1001,  the  deemed  acquisition  or  exchange  referred  to 
in  the  two  preceding  sentences  shall  be  treated  as  a 
sale  or  exchange  of  property  by  the  corporation  and  by 
the  shareholders  and  security  holders  to  which  clause 
(i)  is  applied. 

(vii)  For  purposes  of  clauses  (ii)  and  (hi),  the  term 
'  'securities' '  includes  obligations  of  State  and  local  gov- 
ernments, commodity  futures  contracts,  shares  of  reg- 
ulated investment  companies  and  real  estate  invest- 
ment trusts,  and  other  investments  constituting  a  se- 
curity within  the  meaning  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-2(36)). 

[(viii)  In  applying  paragraph  (3)  of  section  267(b)  in 
respect  of  any  transaction  to  which  this  subparagraph 
applies,  the  reference  to  a  pesonal  holding  company  in 
such  paragraph  (3)  shall  be  treated  as  including  a  ref- 
erence to  an  investment  company  and  the  determina- 
tion of  whether  a  corporation  is  an  investment  compa- 
ny shall  be  made  as  of  the  time  immediately  before 
the  transaction  instead  of  with  respect  to  the  taxable 
year  referred  to  in  such  paragraph  (3).] 

PART  V — CARRYOVERS 

Sec.  381.  Carryovers  in  certain  corporate  acquisitions. 

Sec.  382.  Special  limitations  on  net  operating  loss  carryovers. 

[Sec.  383.  Special  limitations  on  carryovers  of  unused  investment  credits,  work  in- 
centive program  credits,  new  employee  credits,  alcohol  fuel  credits,  re- 
search credits,  employee  stock  ownership  credits,  foreign  taxes,  and 
capital  losses.] 

Sec.  383.  Special  limitations  on  unused  business  credits,  research  credits,  foreign 
taxes,  and  capital  losses. 

SEC.  381.  CARRYOVERS  IN  CERTAIN  CORPORATE  ACQUISITIONS, 
(a)  General  Rule. — *  *  * 

******* 

(c)  Items  of  the  Distributor  or  Transferor  Corporation. — The 
items  referred  to  it  subsection  (a)  are: 
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(1)  Net  operating  loss  carryovers. —  *  *  * 

******* 

[(23)  Credit  under  section  38  for  investment  in  certain 
depreciable  Property. — The  acquiring  corporation  shall  take 
into  account  (to  the  extent  proper  to  carry  out  the  purposes  of 
this  section  and  section  38,  and  under  such  regulations  as  may 
be  prescribed  by  the  Secretary)  the  items  required  to  be  taken 
into  account  for  purposes  of  section  38  in  respect  of  the  distrib- 
utor or  transferor  corporation. 

[(24)  Credit  under  section  40  for  work  incentive  pro- 
gram expenses. — The  acquiring  corporation  shall  take  into  ac- 
count (to  the  extent  proper  to  carry  out  the  purposes  of  this 
section  and  section  40,  and  under  such  regulations  as  may  be 
prescribed  by  the  Secretary)  the  items  required  to  be  taken 
into  account  for  purposes  of  section  40  in  respect  of  the  distrib- 
utor or  transferor  corporation.] 

[(25)]  (23)  Deficiency  dividend  of  regulated  investment 

COMPANY  OR  REAL  ESTATE  INVESTMENT  TRUST. — If  the  acquiring 

corporation  pays  a  deficiency  dividend  (as  defined  in  section 
860(f))  with  respect  to  the  distributor  or  transferor  corporation, 
such  distributor  or  transferor  corporation  shall,  with  respect  to 
such  payments,  be  entitled  to  the  deficiency  dividend  deduction 
provided  in  section  860. 

[(26)  Credit  under  section  44b  for  employment  of  certain 
new  employees. — The  acquiring  corporation  shall  take  into  ac- 
count (to  the  extent  proper  to  carry  out  the  purposes  of  this 
section  and  section  44B,  and  under  such  regulations  as  may  be 
prescribed  by  the  Secretary)  the  items  required  to  be  taken 
into  account  for  purposes  of  section  44B  in  respect  of  the  dis- 
tributor or  transferor  corporation. 

[(27)  Credit  under  section  44e  for  alcohol  used  as 
fuel. — The  acquiring  corporation  shall  take  into  account  (to 
the  extent  proper  to  carry  out  the  purposes  of  this  section  and 
section  44E,  and  under  such  regulations  as  may  be  prescribed 
by  the  Secretary)  the  items  required  to  be  taken  into  account 
for  purposes  of  section  44E  in  respect  of  the  distributor  or 
transferor  corporation.] 

[(28)]  (24)  Method  of  computing  recovery  allowance  for 
recovery  property. — The  acquiring  corporation  shall  be  treat- 
ed as  the  distributor  or  transferor  corporation  for  purposes  of 
computing  the  deduction  allowable  under  section  168(a)  on 
property  acquired  in  a  distribution  or  tranfer  with  respect  to 
so  much  of  the  basis  in  the  hands  of  the  acquiring  corporation 
as  does  not  exceed  the  adjusted  basis  in  the  hands  of  the  dis- 
tributor or  transferor  corporation. 

[(29)]  (25)  Credit  under  section  [44f]  30. — The  acquiring 
corporation  shall  take  into  account  (to  the  extent  proper  to 
carry  out  the  purposes  of  this  section  [44F]  30,  and  under 
such  regulations  as  may  be  prescribed  by  the  Secretary)  the 
items  required  to  be  taken  into  account  for  purposes  of  section 
[44F]  30,  in  respect  of  the  distributor  or  transferor  corpora- 
tion. 
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[(30)  Credit  under  section  44g. — The  acquiring  corporation 
shall  take  into  account  (to  the  extent  proper  to  carry  out  the 
purposes  of  this  section  and  section  44G,  and  under  such  regu- 
lations as  may  be  prescribed  by  the  Secretary)  the  items  re- 
quired to  be  taken  into  account  for  purposes  of  section  44G  in 
respect  of  the  distributor  or  transferor  corporation.] 

(26)  Credit  under  section  38. — The  acquiring  corporation 
shall  take  into  account  (to  the  extent  proper  to  carry  out  the 
purposes  of  this  section  and  section  38,  and  under  such  regula- 
tions as  may  be  prescribed  by  the  Secretary)  the  items  required 
to  be  taken  into  account  for  purposes  of  section  38  in  respect  of 
the  distributor  or  transferor  corporation. 

******* 

(d)  Operations  Loss  Carrybacks  and  Carryovers  of  Life  Insur- 
ance Companies. — 

For  application  of  this  part  to  operations  loss  carrybacks  and 
carryovers  of  life  insurance  companies,  see  section  [812(f)] 
810. 

******* 

[Sec.  383  as  in  effect  before  amendment  by  the  Tax  Reform  Act  of  1976  (P.L.  94- 
455)] 

SEC.  383.  SPECIAL  LIMITATIONS  [ON  CARRYOVERS  OF  UNUSED  INVEST- 
MENT CREDITS,  WORK  INCENTIVE  PROGRAM  CREDITS,  NEW 
EMPLOYEE  CREDITS,  ALCOHOL  FUEL  CREDITS,  RESEARCH 
CREDITS,  EMPLOYEE  STOCK  OWNERSHIP  CREDITS,  FOR- 
EIGN TAXES,  AND  CAPITAL  LOSSES.}  ON  UNUSED  BUSINESS 
CREDITS,  RESEARCH  CREDITS,  FOREIGN  TAXES,  AND  CAPI- 
TAL LOSSES. 

If— 

(1)  the  ownership  and  business  of  a  corporation  are  changed 
in  the  manner  described  in  section  382(a)(1),  or 

(2)  in  the  case  of  a  reorganization  specified  in  paragraph  (2) 
of  section  381(a),  there  is  a  change  in  ownership  described  in 
section  382(b)(1)(B),  then  the  limitations  provided  in  section  382 
in  such  cases  with  respect  to  the  carryover  of  net  operating 
losses  shall  apply  in  the  same  manner,  as  provided  under  regu- 
lations prescribed  by  the  Secretary  or  his  delegate,  [with  re- 
spect  to  any  unused  investment  credit  of  the  corporation  which 
can  otherwise  be  carried  forward  under  section  46(b),  to  any 
unused  work  incentive  program  credit  of  the  corporation  which 
can  otherwise  be  carried  forward  under  section  50A(b),  to  any 
unused  new  employee  credit  of  the  corporation  which  could 
otherwise  be  carried  forward  under  section  53(b),  to  any 
unused  credit  of  the  corporation  which  could  otherwise  be  car- 
ried forward  under  section  44E(e)(2),  to  any  used  credit  of  the 
corporation  which  could  otherwise  be  carried  forward  under 
section  44F(g)(2),  to  any  unused  credit  of  the  corporation  which 
could  otherwise  be  carried  forward  under  section  44G(b)(2),  to 
any  excess  foreign  taxes  of  the  corporation  which  can  other- 
wise be  carried  forward  under  section  904(d),  and  to  any  net 
capital  loss  of  the  corporation  which  can  otherwise  be  carried 
forward  under  section  1212.  J  with  respect  to  any  unused  busi- 
ness credit  of  the  corporation  which  can  otherwise  be  carried 
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forward  under  section  39,  to  any  unused  credit  of  the  corpora- 
tion which  could  otherwise  be  carried  forward  under  section 
30(g)(2),  to  any  excess  foreign  taxes  of  the  corporation  which 
could  otherwise  be  carried  forward  under  section  904(d),  and  to 
any  net  capital  loss  of  the  corporation  which  can  otherwise  be 
carried  forward  under  section  1212. 

[Sec.  383  as  amended  by  the  Tax  Reform  Act  of  1976  (94-455)] 

SEC.  383.  SPECIAL  LIMITATIONS  ON  UNUSED  [INVESTMENT  CREDITS, 
WORK  INCENTIVE  PROGRAM  CREDITS,  NEW  EMPLOYEE 
CREDITS,  ALCOHOL  FUEL  CREDITS,  RESEARCH  CREDITS, 
EMPLOYEE  STOCK  OWNERSHIP  CREDITS,]  BUSINESS  CRED- 
ITS, RESEARCH  CREDITS,  FOREIGN  TAXES,  AND  CAPITAL 
LOSSES. 

In  the  case  of  a  change  of  ownership  of  a  corporation  in  the 
manner  described  in  section  382(a)  or  (b),  the  limitations  provided 
in  section  382  in  such  cases  with  respect  to  net  operating  losses 
shall  apply  in  the  same  manner,  as  provided  under  regulations  pre- 
scribed by  the  Secretary,  [with  respect  to  any  unused  investment 
credit  of  the  corporation  under  section  46(b),  to  any  unused  work 
incentive  program  credit  of  the  corporation  under  section  50A(b),  to 
any  unused  new  employee  credit  of  the  corporation  under  section 
53(b),  to  any  unused  credit  of  the  corporation  under  section 
44E(e)(2),  to  any  unused  credit  of  the  corporation  under  section 
44F(g)(2),  to  any  unused  credit  of  the  corporation  under  section 
44G(b)(2),  to  any  excess  foreign  taxes  of  the  corporation  under  sec- 
tion 904(c),  and  to  any  net  capital  loss  of  the  corporation  under  sec- 
tion 1212.]  with  respect  to  any  unused  business  credit  of  the  corpo- 
ration under  section  39,  to  any  unused  credit  of  the  corporation 
under  section  30(g)(2),  to  any  excess  foreign  taxes  of  the  corporation 
under  section  904(c),  and  to  any  net  capital  loss  of  the  corporation 
under  section  1212. 

******* 


Subchapter  D — Deferred  Compensation,  Etc. 

Part  I.    Pension,  profit-sharing,  stock  bonus  plans,  etc. 
Part  II.    Certain  stock  options. 

PART  I— PENSION,  PROFIT-SHARING,  STOCK  BONUS 
PLANS,  ETC. 

Subpart  A — General  Rule 

Sec.  401.    Qualified  pension,  profit-sharing,  and  stock  bonus  plans. 
Sec.  402.    Taxability  of  beneficiary  of  employees'  trust. 
Sec.  403.    Taxation  of  employee  annuities. 

Sec.  404.    Deduction  for  contributions  of  an  employer  to  an  employees'  trust  or  an- 
nuity plan  and  compensation  under  a  deferred-payment  plan. 
Sec.  404A.    Deduction  for  certain  foreign  deferred  compensation  plans. 
[Sec.  405.    Qualified  bond  purchase  plans.] 

Sec.  406.    Employees  of  foreign  affiliates  covered  by  section  3121(1)  agreements. 
Sec.  407.    Certain  employees  of  domestic  subsidiaries  engaged  in  business  outside 

the  United  States. 
Sec.  408.    Individual  retirement  accounts. 
[Sec.  409.    Retirement  bonds.] 

Sec.  409 [A].    Qualifications  for  tax  credit  employee  stock  ownership  plans. 
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SEC.  401.  QUALIFIED  PENSION,  PROFIT-SHARING,  AND  STOCK  BONUS 
PLANS. 

(a)  Requirements  for  Qualification. — A  trust  created  or  orga- 
nized in  the  United  States  and  forming  part  of  a  stock  bonus,  pen- 
sion, or  profit-sharing  plan  of  an  employer  for  the  exclusive  benefit 
of  his  employees  or  their  beneficiaries  shall  constitute  a  qualified 

trust  under  this  section — 

*  *  * 

******* 

(9)  Required  distributions. — 

(A)  Before  death. — A  trust  forming  part  of  a  plan  shall 
not  constitute  a  qualified  trust  under  this  section  unless 
the  plan  provides  that  the  entire  interest  of  each  employ- 
ee— 

[(i)  either  will  be  distributed  to  him  not  later  than 
his  taxable  year  in  which  he  attains  age  70  V2  or,  in 
the  case  of  an  employee  other  than  a  key  employee 
who  is  a  participant  in  a  top-heavy  plan,  in  which  he 
retires,  whichever  is  the  later,  or] 

(i)  either  will  be  distributed  to  him  not  later  than 
the  later  of— 

(I)  his  taxable  year  in  which  he  attains  age  70L/2i 

or 

(II)  his  taxable  year  in  which  he  retires,  or 

(ii)  will  be  distributed  to  the  employee  or  any  of  his 
beneficiaries,  commencing  not  later  than  such  taxable 
year — 

(I)  in  accordance  with  regulations  prescribed  by 
the  Secretary,  over  the  life  of  such  employee  or 
over  the  lives  of  such  employee  and  his  spouse,  or 

(II)  in  accordance  with  such  regulations,  over  a 
period  not  extending  beyond  the  life  expectancy  of 
such  employee  or  the  life  expectancy  of  such  em- 
ployee and  his  spouse. 

Subclause  (II)  of  clause  (i)  shall  not  apply  with  respect  to 
any  employee  who  was  a  key  employee  (as  defined  in  section 
416)  in  a  top-heavy  plan  (as  defined  in  section  416)  for  the 
plan  year  ending  in  the  taxable  year  in  which  he  attains 
age  TO1/* 

(B)  After  death. — A  trust  forming  part  of  a  plan  shall 
not  constitute  a  qualified  trust  under  this  section  unless 
the  plan  provides  that  if— 

(i)  an  employee  dies  before  his  entire  interest  has 
been  distributed  to  him,  or 

(ii)  distribution  has  been  commenced  in  accordance 
with  subparagraph  (A)(ii)  to  his  surviving  spouse  and 
such  surviving  spouse  dies  before  his  entire  interest 
has  been  distributed  to  such  surviving  spouse, 

his  entire  interest  (or  the  remaining  part  of  such  inter- 
est if  distribution  thereof  has  commenced)  will  be  distrib- 
uted within  5  years  after  his  death  (or  the  death  of  his  sur- 
viving spouse).  The  preceding  sentence  shall  not  apply  if 
the  distribution  of  the  interest  of  the  employee  has  com- 
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menced  and  such  distribution  is  for  a  term  certain  over  a 
period  permitted  under  subparagraph  (A)(ii)(II). 

(C)  Exception  where  distributions  made  to  certain 
dependents  or  former  spouse. — Subparagraph  (B)  shall 
not  apply  if  the  entire  interest  of  the  employee  (or  the  re- 
maining part  of  such  interest  if  distribution  thereof  has 
commenced)  will  be  distributed  (beginning  not  later  than  1 
year  after  the  employee's  death  or  the  death  of  his  surviv- 
ing spouse) — 

(i)  to  a  qualified  beneficiary,  and 

(ii)  in  accordance  with  regulations  prescribed  by  the 
Secretary,  over  a  qualified  period. 

(D)  Qualified  beneficiary  defined. — For  purposes  of 
subparagraph  (C),  the  term  "qualified  beneficiary"  means — 

(i)  any  qualified  dependent,  and 

(ii)  a  former  spouse  of  the  employee. 

(E)  Qualified  dependent. — For  purposes  of  this  para- 
graph— 

(i)  In  general. — The  term  "qualified  dependent" 
means  any  individual  who  was  a  dependent  (as  defined 
in  section  152)  of  the  employee  (or  his  surviving  spouse) 
for  any  2  of  the  last  5  taxable  years  of  the  employee  (or 
his  surviving  spouse). 

(ii)  Special  rule  for  child  of  divorced  parents, 
etc. — Any  child  to  whom  section  152(e)  applies  for  any 
taxable  year  shall  be  treated  as  the  dependent  of  both 
parents. 

(Hi)  Social  security  benefits  disregarded. — Bene- 
fits under  title  II  of  the  Social  Security  Act  received  by 
(or  on  behalf  of)  an  individual  shall  not  be  taken  into 
account  for  purposes  of  determining  whether  such  indi- 
vidual is  the  dependent  of  another  taxpayer. 

(F)  Qualified  period. — For  purposes  of  this  paragraph — 

(i)  In  general. — The  qualified  period  with  respect  to 
any  qualified  beneficiary  shall  end  at  the  later  of— 

(I)  the  life  expectancy  of  an  individual  with  an 
age  equal  to  the  age  of  the  employee  at  his  death 
(or  the  age  of  the  surviving  spouse),  or 

(II)  5  years  after  the  date  of  the  employee 's  death 
(or  the  death  of  the  surviving  spouse). 

(ii)  Special  rule  for  permanently  and  totally 
disabled  individuals. — In  accordance  with  regula- 
tions, the  qualified  period  for  any  individual  who  was 
permanently  and  totally  disabled  at  the  death  of  the 
employee  (or  who  thereafter  becomes  permanently  and 
totally  disabled)  shall  be  the  life  of  such  individual  or 
a  term  certain  not  extending  beyond  the  life  expectancy 
of  such  individual. 

(G)  Special  rules  for  minors. — For  purposes  of  this 
paragraph,  in  the  case  of  an  individual  who  has  not  at- 
tained age  22  at  the  time  of  the  employee's  death — 

(i)  the  distributions  are  not  required  to  begin  before 
the  individual  attains  age  22,  and 


712 


(hi)  the  qualified  period  shall  in  no  case  end  before 
such  individual  attains  age  27. 

******* 

(21)  A  trust  forming  part  of  a  tax  credit  employee  stock  own- 
ership plan  shall  not  fail  to  be  considered  a  permanent  pro- 
gram merely  because  employer  contributions  under  the  plan 
are  determined  solely  by  reference  to  the  amount  of  credit 
which  would  be  [allowable — 

[(A)  under  section  46(a)  if  the  employer  made  the  trans- 
fer described  in  section  48(n)(l),  or 

[(B)  under  section  44G  if  the  employer  made  the  trans- 
fer described  in  section  44G(c)(l)(B).]  allowable  under  sec- 
tion 41  if  the  employer  made  the  transfer  described  in  sec- 
tion 41(c)(1)(B). 

(22)  if  a  defined  contribution  plan  (other  than  a  profit-shar- 
ing plan) — 

(A)  is  established  by  an  employer  whose  stock  is  not  pub- 
licly traded,  and 

(B)  after  acquiring  securities  of  the  employer,  more  than 
10  percent  of  the  total  assets  of  the  plan  are  securities  of 
the  employer, 

any  trust  forming  part  of  such  plan  shall  not  constitute  a 
qualified  trust  under  this  section  unless  the  plan  meets  the  re- 
quirements of  subsection  (e)  of  section  [409A.]  409. 

(23)  A  stock  bonus  plan  which  otherwise  meets  the  require- 
ments of  this  section  shall  not  be  considered  to  fail  to  meet  the 
requirements  of  this  section  because  it  provides  a  cash  distribu- 
tion option  to  participants  if  that  option  meets  the  require- 
ments of  section  [409 A(h)]  409(h),  except  that  in  applying  sec- 
tion [409A(h)]  409(h)  for  purposes  of  this  paragraph,  the  term 
"employer  securities"  shall  include  any  securities  of  the  em- 
ployer held  by  the  plan. 

(24)  Any  group  trust  which  otherwise  meets  the  require- 
ments of  this  section  shall  not  be  treated  as  not  meeting  such 
requirements  on  account  of  the  participation  or  inclusion  in 
such  trust  of  the  moneys  of  any  plan  or  governmental  unit  de- 
scribed in  section  [805(d)(6).]  818(a)(6). 

Paragraphs  (11),  (12),  (13),  (14),  (15),  (19),  and  (20)  shall  apply  only  in 
the  case  of  a  plan  to  which  section  411  (relating  to  minimum  vest- 
ing standards)  applies  without  regard  to  subsection  (e)(2)  of  such 
section. 

******* 

[(e)  Contributions  for  Premiums  on  Annuity,  Etc.,  Con- 
tracts.— A  contribution  by  the  employer  on  behalf  of  an  owner-em- 
ployee is  described  in  this  subsection  if — 

[(1)  under  the  plan  such  contribution  is  required  to  be  ap- 
plied (directly  or  through  a  trustee)  to  pay  premiums  or  other 
consideration  for  one  or  more  annunity,  endowment,  or  life  in- 
surance contracts  on  the  life  of  such  owner-employee  issued 
under  the  plan, 

[(2)  the  amount  of  such  contribution  exceeds  the  amount  de- 
ductible the  amount  under  section  404  with  respect  to  contri- 
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butions  made  by  the  employer  on  behalf  of  such  owner-employ- 
ee under  the  plan,  and 

[(3)  the  amount  of  such  contribution  does  not  exceed  the 
average  of  the  amounts  which  were  deductible  under  section 
404  with  respect  to  contributions  made  by  the  employer  on 
behalf  of  such  owner-employee  under  the  plan  (or  which  would 
have  been  deductible  if  such  section  had  been  in  effect)  for  the 
first  three  taxable  years  (A)  preceding  the  year  in  which  the 
last  such  annuity,  endowment,  or  life  insurance  contract  was 
issued  under  the  plan,  and  (B)  in  which  such  owner-employee 
derived  earned  income  from  the  trade  or  business  with  respect 
to  which  the  plan  is  established,  or  for  so  many  of  such  taxable 
years  as  such  owner-employee  was  engaged  in  such  trade  or 
business  and  derived  earned  income  therefrom. 
In  the  case  of  any  individual  on  whose  behalf  contributions  de- 
scribed in  paragraph  (1)  are  made  under  more  than  one  plan  as  an 
owner-employee  during  any  taxable  year,  the  preceding  sentence 
does  not  apply  if  the  amount  of  such  contributions  under  all  such 
plans  for  all  such  years  exceeds  $15,000.  Any  contribution  which  is 
described  in  this  subsection  shall,  for  purposes  of  section  4972(b),  be 
taken  into  account  as  a  contribution  made  by  such  owner-employee 
as  an  employee  to  the  extent  that  the  amount  of  such  contribution 
is  not  deductible  under  section  404  for  the  taxable  year,  but  only 
for  the  purpose  of  applying  section  4972(b)  to  other  contributions 
made  by  such  owner-employee  as  an  employee.] 

(f)  Certain  Custodial  Accounts  and  Contracts.— For  purposes 
of  this  title,  a  custodial  account,  an  annunity  contract,  or  a  con- 
tract (other  than  a  life,  health  or  accident,  property,  casualty,  or 
liability  insurance  contract)  issued  by  an  insurance  company  quali- 
fied to  do  business  in  a  State  shall  be  treated  as  a  qualified  trust 
under  this  section  if— 

(1)  the  custodial  account  or  contract  would,  except  for  the 
fact  that  it  is  not  a  trust,  constitute  a  qualified  trust  under  this 
section,  and 

(2)  in  the  case  of  a  custodial  account  the  assets  thereof  are 
held  by  a  bank  (as  defined  in  [subsection  (d)(1)]  section  408(h)) 
or  another  person  who  demonstrates,  to  the  satisfaction  of  the 
Secretary,  that  the  manner  in  which  he  will  hold  the  assets 
will  be  consistent  with  the  requirements  of  this  section. 

For  purposes  of  this  title,  in  the  case  of  a  custodial  account  or  con- 
tract treated  as  a  qualified  trust  under  this  section  by  reason  of 
this  subsection,  the  person  holding  the  assets  of  such  account  or 
holding  such  contract  shall  be  treated  as  the  trustee  thereof. 

******* 

(k)  Cash  or  Deferred  Arrangements. — 

(1)  General  rule. — A  profit-sharing  or  stock  bonus  plan  (or 
a  pre-ERISA  money  purchase  plan)  shall  not  be  considered  as 
not  satisfying  the  requirements  of  subsection  (a)  merely  be- 
cause the  plan  includes  a  qualified  cash  or  deferred  arrange- 
ment. 

(2)  Qualified  cash  or  deferred  arrangement. — A  qualified 
cash  or  deferred  arrangement  is  any  arrangement  which  is 
part  of  a  profit-sharing  or  stock  bonus  plan  (or  a  pre-ERISA 
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money  purchase  plan)  which  meets  the  requirements  of  subsec- 
tion (a) — 

(A)  under  which  a  covered  employee  may  elect  to  have 
the  employer  make  payments  as  contributions  to  a  trust 
under  the  plan  on  behalf  of  the  employee,  or  to  the  em- 
ployee directly  in  cash; 

(B)  under  which  amounts  held  by  the  trust  which  are  at- 
tributable to  employer  contributions  made  pursuant  to  the 
employee's  election  may  not  be  distributable  to  partici- 
pants or  other  beneficiaries  earlier  than  upon  retirement, 
death,  disability,  or  separation  from  service  [,  hardship  or 
the  attainment  of  age  59  V2,]  (or  in  the  case  of  a  profit 
sharing  or  stock  bonus  plan,  hardship  or  the  attainment  of 
age  59V2)  and  will  not  be  distributable  merely  by  reason  of 
the  completion  of  a  stated  period  of  participation  or  the 
lapse  of  a  fixed  number  of  years;  and 

(C)  which  provides  that  an  employee's  right  to  his  ac- 
crued benefit  derived  from  employer  contributions  made  to 
the  trust  pursuant  to  his  election  are  [is]  nonforfeitable. 

******* 

(5)  Pre-ERISA  money  purchase  plan. — For  purposes  of  this 
subsection,  the  term  "pre-ERISA  money  purchase  plan"  means 
a  pension  plan — 

(A)  which  is  a  defined  contribution  plan  (as  defined  in 
section  4H(W, 

(B)  which  was  in  existence  on  June  27,  1974,  and  which, 
on  that  date,  included  a  salary  reduction  arrangement,  and 

(C)  under  which  neither  the  employee  contributions  nor 
the  employer  contributions  may  exceed  the  levels  provided 
for  by  the  contribution  formula  in  effect  under  the  plan  on 
that  date. 

SEC.  402.  TAXABILITY  OF  BENEFICIARY  OF  EMPLOYEES'  TRUST, 
(a)  Taxability  of  Beneficiary  of  Exempt  Trust. — 

(1)  General  rule. — Except  as  provided  in  paragraphs  (2)  and 
(4),  the  amount  actually  distributed  to  any  distributee  by  any 
employees'  trust  described  in  section  401(a)  which  is  exempt 
from  tax  under  section  501(a)  shall  be  taxable  to  him,  in  the 
year  in  which  so  distributed,  under  section  72  (relating  to  an- 
nuities). The  amount  actually  distributed  to  any  distributee 
shall  not  include  net  unrealized  appreciation  in  securities  of 
the  employer  corporation  attributable  to  the  amount  contribut- 
ed by  the  employee  (other  than  deductible  employee  contribu- 
tions within  the  meaning  of  section  72(o)(5)).  Such  net  unrea- 
lized appreciation  and  the  resulting  adjustments  to  basis  of 
such  securities  shall  be  determined  in  accordance  with  regula- 
tions prescribed  by  the  Secretary. 

(2)  Capital  gains  treatment  for  portion  of  lump  sum  dis- 
tribution.— In  the  case  of  an  employee  trust  described  in  sec- 
tion 401(a),  which  is  exempt  from  tax  under  section  501(a),  so 
much  of  the  total  taxable  amount  (as  defined  in  subparagraph 
(D)  of  subsection  (e)(4))  of  a  lump  sum  distribution  as  is  equal 
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to  the  product  of  such  total  taxable  amount  multiplied  by  a 
fraction — 

(A)  the  numerator  of  which  is  the  number  of  calendar 
years  of  active  participation  by  the  employee  in  such  plan 
before  January  1,  1974,  and 

(B)  the  denominator  of  which  is  the  number  of  calendar 
years  of  active  participation  by  the  employee  in  such  plan, 

shall  be  treated  as  a  gain  from  the  sale  or  exchange  of  a  capi- 
tal asset  held  for  more  than  6  months.  For  purposes  of  comput- 
ing the  fraction  described  in  this  paragraph  and  the  fraction 
under  subsection  (e)(4)(E),  the  Secretary  may  prescribe  regula- 
tions under  which  plan  years  may  be  used  in  lieu  of  calendar 
years.  For  purposes  of  this  paragraph,  in  the  case  of  an  individ- 
ual who  is  an  employee  without  regard  to  section  401(c)(1),  de- 
termination of  whether  or  not  any  distribution  is  a  lump  sum 
distribution  shall  be  made  without  regard  to  the  requirement 
that  an  election  be  made  under  subsection  (e)(4)(B),  but  no  dis- 
tribution to  any  taxpayer  other  than  an  individual,  estate,  or 
trust  may  be  treated  as  a  lump  sum  distribution  under  this 
paragraph. 

(3)  Definitions. — For  purposes  of  this  subsection — 

(A)  The  term  "securities"  means  only  shares  of  stock 
and  bonds  or  debentures  issued  by  a  corporation  with  in- 
terest coupons  or  in  registered  form. 

(B)  The  term  "securities  of  the  employer  corporation"  in- 
cludes securities  of  a  parent  or  subsidiary  corporation  (as 
defined  in  subsections  (e)  and  (f)  of  section  425)  of  the  em- 
ployer corporation. 

(4)  Distributions  by  United  States  to  nonresident 
aliens. — The  amount  includible  under  paragraph  (1)  and  (2)  of 
this  subsection  in  the  gross  income  of  a  nonresident  alien  indi- 
vidual with  respect  to  a  distribution  made  by  the  United  States 
in  respect  of  services  performed  by  an  employee  of  the  United 
States  shall  not  exceed  an  amount  which  bears  the  same  ratio 
to  the  amount  includible  in  gross  income  without  regard  to 
this  paragraph  as — 

(A)  the  aggregate  basic  pay  paid  by  the  United  States  to 
such  employee  for  such  services,  reduced  by  the  amount  of 
such  basic  pay  which  was  not  includible  in  gross  income  by 
reason  of  being  from  sources  without  the  United  States, 
bears  to 

(B)  the  aggregate  basic  pay  paid  by  the  United  States  to 
such  employee  for  such  services. 

In  the  case  of  distributions  under  the  civil  service  retirement 
laws,  the  term  "basic  pay"  shall  have  the  meaning  provided  in 
section  8331(3)  of  title  5,  United  States  Code. 

(5)  Rollover  amounts. — 

(A)  General  rule. — If— 

[(i)  the  balance  to  the  credit  of  an  employee  in  a 
qualified  trust  is  paid  to  him  in  a  qualifying  rollover 
distribution,] 

(i)  any  portion  of  the  balance  to  the  credit  of  an  em- 
ployee in  a  qualified  trust  is  paid  to  him, 
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(ii)  the  employee  transfers  any  portion  of  the  proper- 
ty he  receives  in  such  distribution  to  an  eligible  retire- 
ment plan,  and 

(iii)  in  the  case  of  a  distribution  of  property  other 
than  money,  the  amount  so  transferred  consists  of  the 
property  distributed, 

then  such  distribution  (to  the  extent  so  transferred)  shall  not 
be  includible  in  gross  income  for  the  taxable  year  in  which 
paid. 

(B)  Maximum  amount  which  may  be  rolled  over— In 
the  case  of  any  [qualifying  rollover]  qualified  total  distri- 
bution, the  maximum  amount  transferred  to  which  sub- 
paragraph (A)  applies  shall  not  exceed  the  fair  market 
value  of  all  the  property  the  employee  receives  in  the  dis- 
tribution, reduced  by  the  employee  contributions  (other 
than  accumulated  deductible  employee  contributions 
within  the  meaning  of  section  72(o)(5)).  In  the  case  of  any 
partial  distribution,  the  maximum  amount  transferred  to 
which  subparagraph  (A)  applies  shall  not  exceed  the  por- 
tion of  such  distribution  which  is  includible  in  gross 
income  (determined  without  regard  to  subparagraph  (A)). 

(C)  Transfer  must  be  made  within  60  days  of  re- 
ceipt.— Subparagraph  (A)  shall  not  apply  to  any  transfer 
of  a  distribution  made  after  the  60th  day  following  the  day 
on  which  the  employee  received  the  property  distributed. 

(E)  Special  rules  for  partial  distributions  — 

(i)  Requirements. —Subparagraph  (A)  shall  apply 
to  vartial  distribution  only  if— 

(I)  such  distribution  is  of  an  amount  equal  to  at 
least  50  percent  of  the  balance  to  the  credit  of  the 
employee  in  a  qualified  trust  (determined  immedi- 
ately before  such  distribution  and  with  regard  to 
subsection  (eXtXO), 

(II)  such  distribution  is  not  one  of  a  series  of  pe- 
riodic payments,  and 

(III)  the  employee  elects  (at  such  time  and  in 
such  manner  as  the  Secretary  shall  by  regulation 
prescribe)  to  have  subparagraph  (A)  apply  to  such 
partial  distribution. 

(ii)  Partial  distributions  may  be  transferred 
only  to  individual  retirement  plans. — In  the  case 
of  a  partial  distribution,  a  plan  described  in  subclause 
(IV)  or  (V)  of  subparagraph  (E)(iv)  shall  not  be  treated 
as  an  eligible  retirement  plan. 

(iii)  Denial  of  io-year  averaging  and  capital 
gains  treatment  for  subsequent  distributions. — If 
an  election  under  clause  (i)  is  made  with  respect  to  any 
partial  distribution  paid  to  any  employee — 

(I)  paragraph  (2)  of  this  subsection, 

(II)  paragraphs  (1)  and  (3)  of  subsection  (e),  and 

(III)  paragraph  (2)  of  section  403(a), 

shall  not  apply  to  any  distribution  (paid  after  such 
partial  distribution)  of  the  balance  to  the  credit  of  such 
employee  under  the  plan  under  which  such  partial  dis- 
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tribution  was  made  (or  under  any  other  plan  which, 
under  subsection  (e)(4)(C),  would  be  aggregated  with 
such  plan). 

(iv)  Special  rule  for  unrealized  appreciation. — 
If  an  election  under  clause  (i)  is  made  with  respect  to 
any  partial  distribution,  the  second  and  third  sentences 
of  paragraph  (1)  shall  not  apply  to  such  distribution. 
[(D)]  (E)  Definitions. — For  purposes  of  this  paragraph — 

(i)  Qualifying  rollover  distribution. — The  term 
"[qualifying  rollover]  qualified  total  distribution 
means  1  or  more  distributions — 

(I)  within  1  taxable  year  of  the  employee  on  ac- 
count of  a  termination  of  the  plan  of  which  the 
trust  is  a  part  or,  in  the  case  of  a  profit-sharing  or 
stock  bonus  plan,  a  complete  discontinuance  of 
contributions  under  such  plan, 

(II)  which  constitute  a  lump  sum  distribution 
within  the  meaning  of  subsection  (e)(4)(A)  (deter- 
mined without  reference  to  subparagraphs  (B)  and 
(H)  of  subsection  (e)(4)),  or 

(III)  which  constitute  a  distribution  of  accumu- 
lated deductible  employee  contributions  (within 
the  meaning  of  section  72(o)(5)). 

(ii)  Employee  contributions. — The  term  ' 'employee 
contributions"  means — 

(I)  the  excess  of  the  amounts  considered  contrib- 
uted by  the  employee  (determined  by  applying  sec- 
tion 72(f)),  over 

(II)  any  amounts  theretofore  distributed  to  the 
employee  which  were  not  includible  in  gross 
income  (determined  without  regard  to  this  para- 
graph). 

(iii)  Qualified  trust.— The  term  "qualified  trust" 
means  an  employees'  trust  described  in  section  401(a) 
which  is  exempt  from  tax  under  section  501(a). 

(iv)  Eligible  retirement  plan. — The  term  "eligible 
retirement  plan"  means — 

(I)  an  individual  retirement  account  described  in 
section  408(a), 

(II)  an  individual  retirement  annuity  described 
in  section  408(b)  (other  than  an  endowment  con- 
tract), 

[(III)  a  retirement  bond  described  in  section  409,] 

[(IV)]  (III)  a  qualified  trust,  and 

[(V)]  (IV)  an  annuity  plan  described  in  section 
403(a). 

[(v)  Rollover  of  partial  distributions  of  deduct- 
ible EMPLOYEE  CONTRIBUTIONS  PERMITTED. — In  the  Case 

of  any  qualifying  rollover  distribution  described  in 
subclause  (III)  of  clause  (i),  clause  (i)  of  subparagraph 
(A)  shall  be  applied  by  substituting  "any  portion  of  the 
balance"  for  "the  balance".] 

(v)  Partial  distribution. — The  term  "partial  distri- 
bution "  means  any  distribution  to  an  employee  of  any 
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portion  of  the  balance  to  the  credit  of  such  employee  in 
a  qualified  trust;  except  that  such  term  shall  not  in- 
clude any  distribution  which  is  a  qualified  total  distri- 
bution. 

[(E)]  (F)  Special  rules. — 

(i)  Transfer  treated  as  rollover  contribution 
under  section  408. — For  purposes  of  this  title,  a  trans- 
fer described  in  subparagraph  (A)  to  an  eligible  retire- 
ment plan  described  in  subclause  (I)[,  (II),  or  (III)]  or 
(II)  of  subparagraph  [(D)(iv)]  (E)(iv)  shall  be  treated 
as  a  rollover  contribution  described  in  section 
408(d)(3). 

[(h)  Self-employed  individuals  and  owner-em- 
ployees.— An  eligible  retirement  plan  described  in 
subclause  (IV)  or  (V)  of  subparagraph  (D)(iv)  shall  not 
be  treated  as  an  eligible  retirement  plan  for  the  trans- 
fer of  a  distribution  if  any  part  of  the  distribution  is 
attributable  to  a  trust  forming  part  of  a  plan  under 
which  the  employee  was  an  employee  within  the 
meaning  of  section  401(c)(1)  at  the  time  contributions 
were  made  on  his  behalf  under  the  plan.] 

(ii)  Key  employees. — An  eligible  retirement  plan  de- 
scribed in  subclause  (III)  or  (IV)  of  subparagraph 
(D)(iv)  shall  not  be  treated  as  an  eligible  retirement 
plan  for  the  transfer  of  a  distribution  if  any  part  of  the 
distribution  is  attributable  to  contributions  made  on 
behalf  of  the  employee  while  he  was  a  key  employee  in 
a  top-heavy  plan.  For  purposes  of  the  preceding  sen- 
tence, the  terms  "key  employee"  and  "top-heavy  plan" 
have  the  same  respective  meanings  as  when  used  in  sec- 
tion 416- 

(6)  Special  rollover  rules. — 

(A)  Time  of  termination. — For  purposes  of  paragraph 
[(5)(D)(i)]  (5)(E)(i\  a  complete  discontinuance  of  contribu- 
tions under  a  profit-sharing  or  stock  bonus  plan  shall  be 
deemed  to  occur  on  the  day  the  plan  administrator  notifies 
the  Secretary  (in  accordance  with  regulations  prescribed 
by  the  Secretary)  that  all  contributions  to  the  plan  have 
been  completely  discontinued.  For  purposes  of  section 
411(d)(3),  the  plan  shall  be  considered  to  be  terminated  no 
later  than  the  day  such  notice  is  filed  with  the  Secretary. 

(B)  Sale  of  subsidiary  or  assets.— For  purposes  of  para- 
graph [(5)(D)(i)]  (5)(E)(i)- 

(i)  A  payment  of  the  balance  to  the  credit  of  an  em- 
ployee of  a  corporation  (hereinafter  referred  to  as  the 
employer  corporation)  which  is  a  subsidiary  corpora- 
tion (within  the  meaning  of  section  425(f))  or  which  is 
a  member  of  a  controlled  group  of  corporations  (within 
the  meaning  of  section  1563(a),  determined  by  substi- 
tuting "50  percent"  for  "80  percent"  each  place  it  ap- 
pears herein)  in  connection  with  the  liquidation  sale, 
or  other  means  of  terminating  the  parent-subsidiary 
or  controlled  group  relationship  of  the  employer  corpo- 
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ration  with  the  parent  corporation  or  controlled  group, 
or 

(ii)  a  payment  of  the  balance  to  the  credit  of  an  em- 
ployee of  a  corporation  (hereinafter  referred  to  as  the 
acquiring  corporation)  in  connection  with  the  sale  or 
other  transfer  to  the  acquiring  corporation  of  all  or 
substantially  all  of  the  assets  used  by  the  previous  em- 
ployer of  the  employee  (hereinafter  referred  to  as  the 
selling  corporation)  in  a  trade  or  business  conducted 
by  the  selling  corporation 
shall  be  treated  as  a  payment  or  distribution  on  account  of  the 
termination  of  the  plan  with  respect  to  such  employee  if  the 
employees  of  the  employer  corporation  or  the  acquiring  corpo- 
ration (whichever  applies)  are  not  active  participants  in  such 
plan  at  the  time  of  such  payment  or  distribution.  For  purposes 
of  this  subparagraph,  in  no  event  shall  a  payment  or  distribu- 
tion be  deemed  to  be  in  connection  with  a  sale  or  other  trans- 
fer of  assets,  or  a  liquidation,  sale,  or  other  means  of  terminat- 
ing such  parent-subsidiary  or  controlled  group  relationship,  if 
such  payment  or  distribution  is  made  later  than  the  end  of  the 
second  calendar  year  after  the  calendar  year  in  which  occurs 
such  sale  or  other  transfer  of  assets,  or  such  liquidation,  sale, 
or  other  means  of  terminating  such  parent-subsidiary  or  con- 
trolled group  relationship. 

(C)  Treatment  of  portion  not  rolled  over. — If  any 
portion  of  a  lump  sum  distribution  is  transferred  in  a 
transfer  to  which  paragraph  (5)(A)  applies,  paragraph  (2)  of 
subsection  (a),  and  paragraphs  (1)  and  (3)  of  subsection  (e) 
shall  not  apply  with  respect  to  such  lump  sum  distribu- 
tion. 

(D)  Sales  of  distributed  property. — For  purposes  of 
subparagraphs  (5)  and  (7) — 

(i)  Transfer  of  proceeds  from  sale  of  distributed 

PROPERTY  TREATED  AS  TRANSFER  OF  DISTRIBUTED  PROPER- 
TY.— The  transfer  of  an  amount  equal  to  any  portion 
of  the  proceeds  from  the  sale  of  property  received  in 
the  distribution  shall  be  treated  as  the  transfer  of 
property  received  in  the  distribution. 

(ii)  Proceeds  attributable  to  increase  in  value. — 
The  excess  of  fair  market  value  of  property  on  sale 
over  its  fair  market  value  on  distribution  shall  be 
treated  as  property  received  in  the  distribution. 

(iii)  Designation  where  amount  of  distribution 
exceeds  rollover  contribution. — In  any  case  where 
part  or  all  of  the  distribution  consists  of  property 
other  than  money,  the  taxpayer  may  designate — 

(I)  the  portion  of  the  money  or  other  property 
which  is  to  be  treated  as  attributable  to  employee 
contributions  (or,  in  the  case  of  a  partial  distribu- 
tion, the  amount  not  includible  in  gross  income), 
and 

(II)  the  portion  of  the  money  or  other  property 
which  is  to  be  treated  as  included  in  the  rollover 
contribution. 
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Any  designation  under  this  clause  for  a  taxable  year  shall  be  made 
not  later  than  the  time  prescribed  by  law  for  filing  the  return  for 
such  taxable  year  (including  extensions  thereof).  Any  such  designa- 
tion, once,  made,  shall  be  irrevocable. 

(iv)  Treatment  where  no  designation. — In  any 
case  where  part  or  all  of  the  distribution  consists  of 
property  other  than  money  and  the  taxpayer  fails  to 
make  a  designation  under  clause  (hi)  within  the  time 
provided  therein,  then — 

(I)  the  portion  of  the  money  or  other  property 
which  is  to  be  treated  as  attributable  to  employee 
contributions  (or,  in  the  case  of  a  partial  distribu- 
tion, the  amount  not  includible  in  gross  income), 
and 

(II)  the  portion  of  the  money  or  other  property 
which  is  to  be  treated  as  included  in  the  rollover 
contribution  shall  be  determined  on  a  ratable 
basis. 

(v)  Nonrecognition  of  gain  or  loss. — In  the  case  of 
any  sale  described  in  clause  (i),  to  the  extent  that  an 
amount  equal  to  the  proceeds  is  transferred  pursuant 
to  paragraph  (5)(B)  or  (7)(B)  (as  the  case  may  be),  nei- 
ther gain  nor  loss  on  such  sale  shall  be  recognized. 

(E)  Special  rule  where  employer  maintains  money 

PURCHASE  PENSION  PLAN  AND  OTHER  PENSION  PLAN. — 

(i)  In  general. — In  the  case  of  any  distribution  from 
a  money  purchase  pension  plan  which  is  maintained 
by  an  employer,  for  purposes  of  paragraph 
[(5)(D)(i)(II),]  (5)(E)(i)(II),  subsection  (e)(4)(C)  shall  be 
applied  by  not  taking  into  account  any  pension  plan 
maintained  by  such  employer  which  is  not  a  money 
purchase  pension  plan.  The  preceding  sentence  shall 
not  apply  to  any  distribution  which  is  a  [qualifying 
rollover]  qualified  total  distribution  without  regard  to 
this  subparagraph. 

(ii)  Treatment  of  subsequent  distributions. — If— 

(I)  any  distribution  of  the  balance  to  the  credit 
of  an  employee  from  a  money  purchase  pension 
plan  maintained  by  an  employer  is  treated  as  a 
qualifying  rollover  distribution  by  reason  of  clause 
(i),  and 

(II)  any  portion  of  such  distribution  is  trans- 
ferred in  a  transfer  to  which  paragraph  (5)(A)  ap- 
plies, 

then  paragraph  (2)  of  subsection  (a),  and  paragraphs 
(1)  and  (3)  of  subsection  (e),  shall  not  apply  to  any  dis- 
tribution (after  the  taxable  year  in  which  the  distribu- 
tion described  in  subparagraph  (A)  of  paragraph  (5)  is 
made)  of  the  balance  to  the  credit  of  such  employee 
from  any  other  pension  plan  maintained  by  such  em- 
ployer. 

[(7)  Rollover  where  spouse  receives  lump-sum  distribu- 
tion AT  DEATH  OF  EMPLOYEE. — 

[(A)  General  rule. — If— 
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[(i)  any  portion  of  a  qualifying  rollover  distribution 
attributable  to  an  employee  is  paid  to  the  spouse  of 
the  employee  after  the  employee's  death, 

[(ii)  the  spouse  transfers  any  portion  of  the  proper- 
ty which  the  spouse  receives  in  such  distribution  to  an 
individual  retirement  plan,  and 

[(hi)  in  the  case  of  a  distribution  of  property  other 
than  money,  the  amount  so  transferred  consists  of  the 
property  distributed, 
then  such  distribution  (to  the  extent  so  transferred)  shall 
not  be  includible  in  gross  income  for  the  taxable  year  in 
which  paid. 

[(B)  Certain  rules  made  applicable. — Rules  similar  to 
the  rules  of  subparagraphs  (B)  through  (E)  of  paragraph  (5) 
and  of  paragraph  (6)  shall  apply  for  purposes  of  this  para- 
graph.] 

(7)  Rollover  where  spouse  receives  distributions  after 
death  or  employee. — If  any  distribution  attributable  to  an 
employee  is  paid  to  the  spouse  of  the  employee  after  the  employ- 
ee's death,  paragraph  (5)  shall  apply  to  such  distribution  in  the 
same  manner  as  if  the  spouse  were  the  employee. 

(8)  Cash  or  deferred  arrangements. — For  purposes  of  this 
title,  contributions  made  by  an  employer  on  behalf  of  an  em- 
ployee to  a  trust  which  is  a  part  of  a  qualified  cash  or  deferred 
arrangement  (as  defined  in  section  40  l(k)(2))  shall  not  be  treat- 
ed as  distributed  or  made  available  to  the  employee  nor  as  con- 
tributions made  to  the  trust  by  the  employee  merely  because 
the  arrangement  includes  provisions  under  which  the  employ- 
ee has  an  election  whether  the  contribution  will  be  made  to 
the  trust  or  received  by  the  employee  in  cash. 

******* 

(e)  Tax  on  Lump  Sum  Distributions.— 

(1)  Imposition  of  separate  tax  on  lump  sum  distribu- 
tions.— *  *  * 

******* 

(5)  Special  rule  where  portion  of  lump-sum  distribution 
attributable  to  rollover  of  bond  purchased  under  quali- 
FIED bond  purchase  plan. — If  any  portion  of  a  lump-sum  dis- 
tribution is  attributable  to  a  transfer  described  in  section 
405(d)(3)(A)(ii)  (as  in  effect  before  its  repeal  by  the  Tax  Law 
Simplification  and  Improvement  Act  of  1983),  paragraphs  (1) 
and  (3)  of  this  subsection  and  paragraph  (2)  of  subsection  (a) 
shall  not  apply  to  such  portion. 

******* 

SEC.  403.  TAXATION  OF  EMPLOYEE  ANNUITIES. 

(a)  Taxability  of  Beneficiary  Under  a  Qualified  Annuity 
Plan. — 

(1)  General  rule. — Except  as  provided  in  paragraph  (2),  if 
an  annuity  contract  is  purchased  by  an  employer  for  an  em- 
ployee under  a  plan  which  meets  the  requirements  of  section 
404(a)(2)  (whether  or  not  the  employer  deducts  the  amounts 
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paid  for  the  contract  under  such  section),  the  employee  shall 
include  in  his  gross  income  the  amounts  received  under  such 
contract  for  the  year  received  as  provided  in  section  72  (relat- 
ing to  annuities). 

(2)  Capital  gains  treatment  for  certain  distributions. — 

(A)  General  rule. — If— 

(i)  an  annuity  contract  is  purchased  by  an  employer 
for  an  employee  under  a  plan  described  in  paragraph 

(1); 

(ii)  such  plan  requires  that  refunds  of  contributions 
with  respect  to  annuity  contracts  purchased  under 
such  plan  be  used  to  reduce  subsequent  premiums  on 
the  contracts  under  the  plan;  and 

(iii)  a  lump  sum  distribution  (as  defined  in  section 
402(e)(4)(A))  is  paid  to  the  recipient, 

so  much  of  the  total  taxable  amount  (as  defined  in  section 
402(e)(4)(D))  of  such  distribution  as  is  equal  to  the  product 
of  such  total  taxable  amount  multiplied  by  the  fraction  de- 
scribed in  section  402(a)(2)  shall  be  treated  as  a  gain  from 
the  sale  or  exchange  of  a  capital  asset  held  for  more  than 
1  year.  For  purposes  of  this  paragraph,  in  the  case  of  an 
individual  who  is  an  employee  without  regard  to  section 
401(c)(1),  determination  of  whether  or  not  any  distribution 
is  a  lump  sum  distribution  shall  be  made  without  regard 
to  requirement  that  an  election  be  made  under  subsection 
(e)(4)(B)  of  section  402,  but  no  distribution  to  any  taxpayer 
other  than  an  individual,  estate,  or  trust  may  be  treated  as 
a  lump  sum  distribution  under  this  paragraph. 

(B)  Cross  reference. — 

For  imposition  of  separate  tax  on  ordinary  income  portion  of 
lump  sum  distribution,  see  section  402(e). 

(3)  Self-employed  individuals. — For  purposes  of  this  subsec- 
tion, the  term  "employee"  includes  an  individual  who  is  an 
employee  within  the  meaning  of  section  401(c)(1),  and  the  em- 
ployer of  such  individual  is  the  person  treated  as  his  employer 
under  section  401(c)(4). 

(4)  Rollover  amounts. — 

(A)  General  rule. — If— 

[(i)  the  balance  to  the  credit  of  an  employee  in  an 
employer  annuity  described  in  paragraph  (1)  is  paid  to 
him  in  a  qualifying  rollover  distribution.] 

(i)  any  portion  of  the  balance  to  the  credit  of  an  em- 
ployee in  an  employee  annuity  described  in  paragraph 
(V  is  paid  to  him, 

(ii)  the  employee  transfers  any  portion  of  the  proper- 
ty he  receives  in  such  distribution  to  an  eligible  retire- 
ment plan,  and 

(iii)  in  the  case  of  a  distribution  of  property  other 
than  money,  the  amount  so  transferred  consists  of  the 
property  distributed, 

then  such  distribution  (to  the  extent  so  transferred)  shall 
not  be  includible  in  gross  income  for  the  taxable  year  in 
which  paid. 
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(B)  Certain  rules  made  applicable. — Rules  similar  to 
the  rules  of  subparagraphs  (B)  through  [(E)]  (F)  of  section 
402(a)(5)  and  of  paragraphs  (6)  and  (7)  of  section  402(a) 
shall  apply  for  purposes  of  subparagraph  (A), 
(b)  Taxability  of  Beneficiary  Under  Annuity  Purchased  by 
Section  501(c)(3)  Organization  or  Public  School. — 
(1)  General  rule. — If— 

(A)  an  annuity  contract  is  purchased — 

(i)  for  an  employee  by  an  employer  described  in  sec- 
tion 501(c)(3)  which  is  exempt  from  tax  under  section 
501(a),  or 

(ii)  for  an  employee  (other  than  an  employee  de- 
scribed in  clause  (i)),  who  performs  services  for  an  edu- 
cational organization  described  in  section 
170(b)(l)(A)(ii),  by  an  employer  which  is  a  State,  a  po- 
litical subdivision  of  a  State,  or  an  agency  or  instru- 
mentality of  any  one  or  more  of  the  foregoing, 

(B)  such  annuity  contract  is  not  subject  to  subsection  (a), 
and 

(C)  the  employee's  rights  under  the  contract  are  nonfor- 
feitable, except  for  failure  to  pay  future  premiums, 

then  amounts  contributed  by  such  employer  for  such  annuity 
contract  on  or  after  such  rights  become  nonforfeitable  shall  be 
excluded  from  the  gross  income  of  the  employee  for  the  taxable 
year  to  the  extent  that  the  aggregate  of  such  amounts  does  not 
exceed  the  exclusion  allowance  for  such  taxable  year.  The  em- 
ployee shall  include  in  his  gross  income  the  amounts  received 
under  such  contract  for  the  year  received  as  provided  in  sec- 
tion 72  (relating  to  annuities).  For  purposes  of  applying  the 
rules  of  this  subsection  to  amounts  contributed  by  an  employer 
for  a  taxable  year,  amounts  transferred  to  a  contract  described 
in  this  paragraph  by  reason  of  a  rollover  contribution  de- 
scribed in  paragraph  (8)  of  this  subsection  or  section 
408(d)(3)(A)(iii)  [or  409(b)(3)(C)]  shall  not  be  considered  con- 
tributed by  such  employer. 

******* 

(8)  Rollover  amounts. — 
(A)  General  rule.— If— 

[(i)  the  balance  to  the  credit  of  an  employee  is  paid 
to  him  in  a  qualifying  distribution,] 

(i)  any  portion  of  the  balance  to  the  credit  of  an  em- 
ployee in  an  annuity  contract  described  in  paragraph 
(1)  is  paid  to  him, 

(ii)  the  employee  transfers  any  portion  of  the  proper- 
ty he  receives  in  such  distribution  to  an  individual  re- 
tirement plan  or  to  an  annuity  contract  described  in 
paragraph  (1),  and 

(iii)  in  the  case  of  a  distribution  of  property  other 
than  money,  the  property  so  transferred  consists  of 
the  property  distributed, 

then  such  distribution  (to  the  extent  so  transferred)  shall 
not  be  includible  in  gross  income  for  the  taxable  year  in 
which  paid. 
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[(B)  Qualifying  distribution  defined. — 

[(i)  In  general. — For  purposes  of  subparagraph  (A), 
the  term  "qualifying  distribution"  means  1  or  more 
distributions  from  an  annuity  contract  described  in 
paragraph  (1)  which  would  constitute  a  lump  sum  dis- 
tribution within  the  meaning  of  section  402(e)(4)(A) 
(determined  without  regard  to  subparagraphs  (B)  and 
(H)  of  section  402(e)(4))  if  such  annuity  contract  were 
described  in  subsection  (a),  or  1  or  more  distributions 
of  accumulated  deductible  employee  contributions 
(within  the  meaning  of  section  72(o)(5)). 

[(h)  Aggregation  of  annuity  contracts. — For 
purposes  of  this  paragraph,  all  annuity  contracts  de- 
scribed in  paragraph  (1)  purchased  by  an  employer 
shall  be  treated  as  a  single  contract,  and  section 
402(e)(4)(C)  shall  not  apply.] 

(B)  Special  rules  for  partial  distributions. — 

(i)  In  general. — In  the  case  of  any  distribution  other 
than  a  total  distribution,  rules  similar  to  the  rules  of 
clauses  (i)  and  (ii)  of  section  402(a)(5)(D)  shall  apply. 

(ii)  Total  distribution. — For  purposes  of  subpara- 
graph (A),  the  term  total  distribution  means  one  or 
more  distributions  from  an  annuity  contract  described 
in  paragraph  (1)  which  would  constitute  a  lump-sum 
distribution  within  the  meaning  of  section  402(e)(4)(A) 
(determined  without  regard  to  subparagraphs  (B)  and 
(H)  of  section  402(e)(4))  if  such  annuity  contract  were 
described  in  subsection  (a),  or  1  or  more  distributions  of 
accumulated  deductible  employee  contributions  (within 
the  meaning  of  section  7205). 

(Hi)  Aggregation  of  annuity  contracts. — For  pur- 
poses of  this  paragraph,  all  annuity  contracts  described 
in  paragraph  (1)  purchased  by  an  employer  shall  be 
treated  as  a  single  contract,  and  section  402(e)(4)(C) 
shall  not  apply. 

(C)  Certain  rules  made  applicable. — Rules  similar  to 
the  rules  of  subparagraphs  (B),  (C),  [(D)(v),  and  (E)(i)] 
(F)(i)  of  section  402(a)(5)  and  of  paragraphs  (6)  and  (7)  of 
section  402(a)  shall  apply  for  purposes  of  subparagraph  (A). 

******* 

SEC.  404.  DEDUCTION  FOR  CONTRIBUTIONS  OF  AN  EMPLOYER  TO  AN  EM- 
PLOYEES' TRUST  OR  ANNUITY  PLAN  AND  COMPENSATION 
UNDER  A  DEFERRED-PAYMENT  PLAN. 

(a)  General  Rule. — If  contributions  are  paid  by  an  employer  to 
or  under  a  stock  bonus,  pension,  profit-sharing,  or  annuity  plan,  or 
if  compensation  is  paid  or  accrued  on  account  of  any  employee 
under  a  plan  deferring  the  receipt  of  such  compensation,  such  con- 
tributions or  compensation  shall  not  be  deductible  under  section 
162  (relating  to  trade  or  business  expense)  or  section  212  (relating 
to  expenses  for  the  production  of  income);  but,  if  they  satisfy  the 
conditions  of  either  of  such  sections,  they  shall  be  deductible  under 
this  section,  subject,  however,  to  the  following  limitations  as  to  the 
amounts  deductible  in  any  year: 
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(1)  Pension  trusts.—*  *  * 

******* 

(8)  Self-employed  individuals. — In  the  case  of  a  plan  includ- 
ed in  paragraph  (1),  (2),  or  (3)  which  provides  contributions  or 
benefits  for  employees  some  or  all  of  whom  are  employees 
within  the  meaning  of  section  401(c)(1)  for  purposes  of  this  sec- 
tion— 

(A)  the  term  "employee"  includes  an  individual  who  is 
an  employee  within  the  meaning  of  section  401(c)(1),  and 
the  employer  of  such  individual  is  the  person  treated  as 
his  employer  under  section  401(c)(4); 

(B)  the  term  "earned  income"  has  the  meaning  assigned 
to  it  be  section  401(c)(2); 

(C)  the  contributions  to  such  plan  on  behalf  of  an  indi- 
vidual who  is  an  employee  within  the  meaning  of  section 
401(c)(1)  shall  be  considered  to  satisfy  the  conditions  of  sec- 
tion 162  or  212  to  the  extent  that  such  contributions  do  not 
exceed  the  earned  income  of  such  individual  (determined 
without  regard  to  the  deductions  allowed  by  this  section 
and  section  405(c))  derived  from  the  trade  or  business  with 
respect  to  which  such  plan  is  established,  and  to  the  extent 
that  such  contributions  are  not  allocable  (determined  in  ac- 
cordance with  regulations  prescribed  by  the  Secretary)  to 
the  purchase  of  life,  accident,  health,  or  other  insurance; 
and 

(D)  any  reference  to  compensation  shall,  in  the  case  of 
an  individual  who  is  an  employee  within  the  meaning  of 
section  401(c)(1),  be  considered  to  be  a  reference  to  the 
earned  income  of  such  individual  derived  from  the  trade  or 
business  with  respect  to  which  the  plan  is  established. 

[(9)  Plans  benefiting  self-employed  individuals. — In  the 
case  of  a  plan  included  in  paragraph  (1),  (2),  or  (3)  which  pro- 
vides contributions  or  benefits  for  employees  some  or  all  of 
whom  are  employees  within  the  meaning  of  section  401(c)(1) — 
[(A)  the  limitations  provided  by  paragraphs  (1),  (2),  (3), 
and  (7)  on  the  amounts  deductible  for  any  taxable  year  shall 
be  computed,  with  respect  to  contributions  on  behalf  of 
employees  (other  than  employees  within  the  meaning  of 
section  401(c)(1)),  as  if  such  employees  were  the  only  em- 
ployees for  whom  contributions  and  benefits  are  provided 
under  the  plan; 

[(B)  the  limitations  provided  by  paragraphs  (1),  (2),  (3), 
and  (7)  on  the  amounts  deductible  for  any  taxable  year 
shall  be  computed,  with  respect  to  contributions  on  behalf 
of  employees  within  the  meaning  of  section  401(c)(1). 

[(i)  as  if  such  employees  were  the  only  employees  for 
whom  contributions  and  benefits  are  provided  under 
the  plan,  and 

[(ii)  without  regard  to  the  second  sentence  of  para- 
graph (3);  and 

[(C)  the  amounts  deductible  under  paragraphs  (1),  (2), 
(3),  and  (7),  with  respect  to  contributions  on  behalf  of  any 
employee  within  the  meaning  of  section  401(c)(1),  shall  not 
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exceed  the  applicable  limitation  provided  in  subsection 
(e).  J 

[(10)]  (9)  Certain  contributions  to  employee  stock  own- 
ership PLANS — 

(A)  Principal  payments. — Notwithstanding  the  provi- 
sions of  paragraphs  (3)  and  (7),  if  contributions  are  paid 
into  a  trust  which  forms  a  part  of  an  employee  stock  own- 
ership plan  (as  described  in  section  4975(e)(7)),  and  such 
contributions  are,  on  or  before  the  time  prescribed  in  para- 
graph (6),  applied  by  the  plan  to  the  repayment  of  the 
principal  of  a  loan  incurred  for  the  purpose  of  acquiring 
qualifying  employer  securities  (as  described  in  section 
4975(e)(8)),  such  contributions  shall  be  deductible  under 
this  paragraph  for  the  taxable  year  determined  under 
paragraph  (6).  The  amount  deductible  under  this  para- 
graph shall  not,  however,  exceed  25  percent  of  the  compen- 
sation otherwise  paid  or  accrued  during  the  taxable  year 
to  the  employees  under  such  employee  stock  ownership 
plan.  Any  amount  paid  into  such  trust  in  any  taxable  year 
in  excess  of  the  amount  deductible  under  this  paragraph 
shall  be  deductible  in  the  succeeding  taxable  years  in 
order  of  time  to  the  extent  of  the  difference  between  the 
amount  paid  and  deductible  in  each  such  succeeding  year 
and  the  maximum  amount  deductible  for  such  year  under 
the  preceding  sentence. 

(B)  Interest  payment.— Notwithstanding  the  provisions 
of  paragraphs  (3)  and  (7),  if  contributions  are  made  to  an 
employee  stock  ownership  plan  (described  in  subparagraph 
(A))  and  such  contributions  are  applied  by  the  plan  to  the 
repayment  of  interest  on  a  loan  incurred  for  the  purpose 
of  acquiring  qualifying  employer  securities  (as  described  in 
subparagraph  (A)),  such  contributions  shall  be  deductible 
for  the  taxable  year  with  respect  to  which  such  contribu- 
tions are  made  as  determined  under  paragraph  (6). 

******* 

[(f)  Certain  Loan  Repayments  Considered  as  Contributions. — 
For  purposes  of  this  section,  any  amount  paid,  directly  or  indirect- 
ly, by  an  owner-employee  (within  the  meaning  of  section  401(c)(3)) 
in  repayment  of  any  loan  which  under  section  72(m)(4)(B)  was 
treated  as  an  amount  received  under  a  contract  purchased  by  a 
trust  described  in  section  401(a)  which  is  exempt  from  tax  under 
section  501(a)  or  purchased  as  a  part  of  a  plan  described  in  section 
403(a)  shall  be  treated  as  a  contribution  to  which  this  section  ap- 
plies on  behalf  of  such  owner-employee  to  such  trust  or  to  or  under 
such  plan.] 

******* 

(h)  Special  Rules  for  Simplified  Employee  Pensions. — 

(1)  In  general. — Employer  contributions  to  a  simplified  em- 
ployee pension  shall  be  treated  as  if  they  are  made  to  a  plan 
subject  to  the  requirements  of  this  section.  Employer  contribu- 
tions to  a  simplified  employee  pension  are  subject  to  the  follow- 
ing limitations: 
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(A)  Contributions  made  for  a  calendar  year  are  deduct- 
ible for  the  taxable  year  with  which  or  within  which  the 
calendar  year  ends. 

(B)  Contributions  made  within  SV2  months  after  the 
close  of  a  calendar  year  are  treated  as  if  they  were  made 
on  the  last  day  of  such  calendar  year  if  they  are  made  on 
account  of  such  calendar  year. 

(C)  The  amount  deductible  in  a  taxable  year  for  a  simpli- 
fied employee  pension  shall  not  exceed  15  percent  of  the 
compensation  paid  to  the  employees  during  the  calendar 
year  ending  with  or  within  the  taxable  year.  The  excess  of 
the  amount  contributed  over  the  amount  deductible  for  a 
taxable  year  shall  be  deductible  in  the  succeeding  taxable 
years  in  order  of  time,  subject  to  the  15  percent  limit  of 
the  preceding  sentence. 

(2)  Effect  on  stock  bonus  and  profit-sharing  trust. — For 
any  taxable  year  for  which  the  employer  has  a  deduction 
under  paragraph  (1),  the  otherwise  applicable  limitations  in 
subsection  (a)(3)(A)  shall  be  reduced  by  the  amount  of  the  al- 
lowable deductions  under  paragraph  (1)  with  respect  to  partici- 
pants in  the  stock  bonus  or  profit-sharing  trust. 

(3)  Effect  on  limit  on  deductions. — For  any  taxable  year 
for  which  the  employer  has  a  deduction  under  paragraph  (1), 
the  otherwise  applicable  25  percent  limitations  in  subsection 
(a)(7)  shall  be  reduced  by  the  amount  of  the  allowable  deduc- 
tions under  paragraph  (1)  with  respect  to  participants  in  the 
stock  bonus  or  profit-sharing  trust. 

[(4)  Effect  on  self-employed  individuals  or  shareholder- 
employees. — The  limitations  described  in  paragraphs  (1),  (2)(A), 
and  (4)  of  subsection  (e)  or  described  in  section  1379(b)(1)  for 
any  taxable  year  shall  be  reduced  by  the  amount  of  the  allow- 
able deductions  under  paragraph  (1)  with  respect  to  an  employ- 
ee within  the  meaning  of  section  401(c)(1)  or  a  shareholder-em- 
ployee (as  defined  in  section  1379(D)).] 
[(i)  Deductibility  of  Unused  Portions  of  Employee  Stock 
Ownership  Credit. — 

[(1)  Unused  credit  carryovers. — There  shall  be  allowed  as 
a  deduction  (without  regard  to  any  limitations  provided  under 
this  section)  for  the  last  taxable  year  to  which  an  unused  em- 
ployee stock  ownership  credit  carryover  (within  the  meaning  of 
section  44G(b)(2)(A))  may  be  carried,  an  amount  equal  to  the 
portion  of  such  unused  credit  carryover  which  expires  at  the 
close  of  such  taxable  year. 

[(2)  Reductions  in  credit. — There  shall  be  allowed  as  a  de- 
duction (subject  to  the  limitations  provided  under  this  section) 
an  amount  equal  to  any  reduction  of  the  credit  allowed  under 
section  44G  resulting  from  a  final  determination  of  such  credit 
to  the  extent  such  reduction  is  not  taken  into  account  in  sec- 
tion 44G(c)(3).] 

(i)  Deductibility  of  Unused  Portions  of  Employee  Stock 
Ownership  Credit. — 

(1)  Unused  credit  carryovers. — If  any  portion  of  the  em- 
ployee stock  ownership  credit  determined  under  section  1^1  for 
any  taxable  year  has  not,  after  the  application  of  section  38(c), 
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been  allowed  under  section  38  for  any  taxable  year,  such  portion 
shall  be  allowed  as  a  deduction  (without  regard  to  any  limita- 
tions provided  under  this  section)  for  the  last  taxable  year  to 
which  such  portion  could  have  been  allowed  as  a  credit  under 
section  39. 

(2)  Reductions  in  credit —There  shall  be  allowed  as  a  de- 
duction (subject  to  the  limitations  provided  under  this  section) 
an  amount  equal  to  any  reduction  of  the  credit  allowed  under 
section  41  resulting  from  a  final  determination  of  such  credit  to 
the  extent  such  reduction  is  not  taken  into  account  under  sec- 
tion 41(c)(3). 

******* 

[SEC.  405.  QUALIFIED  BOND  PURCHASE  PLANS. 

[(a)  Requirements  for  Qualification— A  plan  of  an  employer 
for  the  purchase  for  and  distribution  to  his  employees  or  their 
beneficiaries  of  United  States  bonds  described  in  subsection  (b) 
shall  constitute  a  qualified  bond  purchase  plan  under  this  section 
if— 

[(1)  the  plan  meets  the  requirements  of  section  401(a)  (3),  (4), 
(5),  (6),  (7),  (8),  (16),  and  (19)  and,  if  applicable,  the  requirements 
of  section  401(a)  (9)  and  (10)  and  of  section  401(d)  (other  than 
paragraphs  (1),  (5)(B),  and  (8));  and 

[(2)  contributions  under  the  plan  are  used  solely  to  purchase 
for  employees  or  their  beneficiaries  United  States  bonds  de- 
scribed in  subsection  (b). 
[(b)  Bonds  to  Which  Applicable.— 

[(1)  Characteristics  of  bonds— This  section  shall  apply 
only  to  a  bond  issued  under  chapter  31  of  title  31,  which  by  its 
terms,  or  by  regulations  prescribed  by  the  Secretary  under 
such  chapter — 

[(A)  provides  for  payment  of  interest,  or  investment 
yield,  only  upon  redemption; 

[(B)  may  be  purchased  only  in  the  name  of  an  individu- 

al; 

[(C)  ceases  to  bear  interest,  or  provide  investment  yield, 
not  later  than  5  years  after  the  death  of  the  individual  in 
whose  name  it  is  purchased; 

[(D)  may  be  redeemed  before  the  death  of  the  individual 
in  whose  name  it  is  purchased  only  if  such  individual — 
[(i)  has  attained  the  age  of  59  ¥2  years,  or 
[(ii)  has  become  disabled  (within  the  meaning  of 
section  72(m)(7));  and 
[(E)  is  nontransferable. 
[(2)  Must  be  purchased  in  name  of  employee.— This  sec- 
tion shall  apply  to  a  bond  described  in  paragraph  (1)  only  if  it 
is  purchased  in  the  name  of  the  employee. 
[(c)  Deduction  for  Contributions  to  Bond  Purchase  Plans. — 
Contributions  paid  by  an  employer  to  or  under  a  qualified  bond 
purchase  plan  shall  be  allowed  as  a  deduction  in  an  amount  deter- 
mined under  section  404  in  the  same  manner  and  to  the  same 
extent  as  if  such  contributions  were  made  to  a  trust  described  in 
section  401(a)  which  is  exempt  from  tax  under  section  501(a). 
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[(d)  Taxability  of  Beneficiary  of  Qualified  Bond  Purchase 
Plan.— 

[(1)  Gross  income  not  to  include  bonds  at  time  of  distri- 
bution.— For  purposes  of  this  chapter,  in  the  case  of  a  distribu- 
tee of  a  bond  described  in  subsection  (b)  under  a  qualified  bond 
purchase  plan,  or  from  a  trust  described  in  section  401(a) 
which  is  exempt  from  tax  under  section  501(a),  gross  income 
does  not  include  any  amount  attributable  to  the  receipt  of  such 
bond.  Upon  redemption  of  such  bond,  except  as  provided  in 
paragraph  (3),  the  proceeds  shall  be  subject  to  taxation  under 
this  chapter,  but  the  provisions  of  section  72  (relating  to  annu- 
ities, etc.)  and  section  1232  (relating  to  bonds  and  other  evi- 
dences of  indebtedness)  shall  not  apply. 

[(2)  Basis. — The  basis  of  any  bond  received  by  a  distributee 
under  a  qualified  bond  purchase  plan — 

[(A)  if  such  bond  is  distributed  to  an  employee,  or  with 
respect  to  an  employee,  who,  at  the  time  of  purchase  of  the 
bond,  was  an  employee  other  than  an  employee  within  the 
meaning  of  section  401(c)(1),  shall  be  the  amount  of  the 
contributions  by  the  employee  which  were  used  to  pur- 
chase the  bond,  and 

[(B)  if  such  bond  is  distributed  to  an  employee,  or  with 
respecfc  to  an  employee,  who,  at  the  time  of  purchase  of  the 
bond,  was  an  employee  within  the  meaning  of  section 
401(c)(1),  shall  be  the  amount  of  the  contributions  used  to 
purchase  the  bond  which  were  made  on  behalf  of  such  em- 
ployee and  were  not  allowed  as  a  deduction  under  subsec- 
tion (c). 

The  basis  of  any  bond  described  in  subsection  (b)  received  by  a 
distributee  from  a  trust  described  in  section  401(a)  which  is 
exempt  from  tax  under  section  501(a)  shall  be  determined 
under  regulations  prescribed  by  the  Secretary. 

[(3)  Rollover  into  an  individual  retirement  account  or 

ANNUITY.  

(A)  In  General.— If— 

[(i)  any  qualified  bond  is  redeemed, 
[(h)  any  portion  of  the  excess  of  the  proceeds  from 
such  redemption  over  the  basis  of  such  bond  is  trans- 
ferred to  an  individual  retirement  plant  which  is 
maintained  for  the  benefit  of  the  individual  redeeming 
such  bond,  and 

[(iii)  such  transfer  is  made  on  or  before  the  60th 
day  after  the  day  on  which  the  individual  received  the 
proceeds  of  such  redemption, 
then,  gross  income  shall  not  include  the  proceeds  to  the 
extent  so  transferred  and  the  transfer  shall  be  treated  as  a 
rollover  contribution  described  in  section  408(d)(3).] 
\_(A)  In  general. — If— 

any  qualified  bond  is  redeemed, 
\_(ii)  any  portion  of  the  excess  of  the  proceeds  from 
such  redemption  over  the  basis  of  such  bond  is  trans- 
ferred to  an  individual  retirement  plan  which  is  main- 
tained for  the  benefit  of  the  individual  redeeming  such 


730 


bond,  or  to  a  qualified  trust  (as  defined  in  section 
402(a)(5)(D)(iii))  for  the  benefit  of  such  individual,  and 
Xfiii)  such  transfer  is  made  on  or  before  the  60th  day 
after  the  individual  received  the  proceeds  of  such  re- 
demption, 

then  gross  income  shall  not  include  the  proceeds  to  the 
extent  so  transferred  and  the  transfer  shall  be  treated  as  a 
rollover  contribution  described  in  section  408(d)(3).~\ 

[(B)  Qualified  bond. — For  purposes  of  this  paragraph, 
the  term  '  'qualified  bond"  means  any  bond  described  in 
subsection  (b)  which  is  distributed  under  a  qualifed  bond 
purchase  plan  or  from  a  trust  described  in  section  401(a) 
which  is  exempt  from  tax  under  section  501(a). 

[(e)  Captial  Gains  Treatment  and  Limitation  of  Tax 
Not  to  Apply  to  Bonds  Distributed  by  Trusts. — Subsec- 
tions (a)(2)  and  (e)  of  section  402  shall  not  apply  to  any 
bond  described  in  subsection  (b)  distributed  to  any  distribu- 
tee and,  for  purposes  of  applying  such  sections,  any  such 
bond  distributed  to  any  distributee  and  any  such  bond  to 
the  credit  of  any  employee  shall  not  be  taken  into  ac- 
count.] 

SEC.  406.  EMPLOYEES  OF  FOREIGN  AFFILIATES  COVERED  BY  SECTION 
3121(1)  AGREEMENTS. 

(a)  Treatment  as  Employees  of  American  Employer. — For  pur- 
poses of  applying  this  part  with  respect  to  a  pension,  profit-sharing, 
or  stock  bonus  plan  described  in  section  401(a)  [,  an  annuity  plan 
described  in  section  403(a),  or  a  bond  purchase  plan  described  in 
section  405(a)]  or  an  annuity  plan  described  in  section  403(a),  of  an 
American  employer  (as  defined  in  section  3121(h)),  an  individual 
who  is  a  citizen  of  the  United  States  and  who  is  an  employee  of  a 
foreign  affiliate  (as  defined  in  section  3121(1)(8))  of  such  American 
employer  shall  be  treated  as  an  employee  of  such  American  em- 
ployer, if— 

(1)  such  American  employer  has  entered  into  an  agreement 
under  section  3121(1)  which  applies  to  the  foreign  affiliate  of 
which  such  individual  is  an  employee; 

(2)  the  plan  of  such  American  employer  expressly  provides 
for  contributions  or  benefits  for  individuals  who  are  citizens  or 
residents  of  the  United  States  and  who  are  employees  of  its 
foreign  affiliates  to  which  an  agreement  entered  into  by  such 
American  employer  under  section  3121(1)  applies;  and 

(3)  contributions  under  a  funded  plan  of  deferred  compensa- 
tion (whether  or  not  a  plan  described  in  section  401(a),  [403(a), 
or  405(a)!  or  403(a)  are  not  provided  by  any  other  person  with 
respect  to  the  remuneration  paid  to  such  individual  by  the  for- 
eign affiliate. 

******* 

(d)  Deductibility  of  Contributions. — For  purposes  of  applying 
[sections  404  and  405(c)]  section  404  with  respect  to  contributions 
made  to  or  under  a  pension,  profit-sharing,  stock  bonus,  [annuity, 
or  bond  purchase]  or  annuity  plan  by  an  American  employer,  or 
by  another  taxpayer  which  is  entitled  to  deduct  its  contributions 
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under  section  404(a)(3)(B),  on  behalf  of  an  individual  who  is  treated 
as  an  employee  of  such  American  employer  under  subsection  (a) — 

(1)  except  as  provided  in  paragraph  (2),  no  deduction  shall  be 
allowed  to  such  American  employer  or  to  any  other  taxpayer 
which  is  entitled  to  deduct  its  contributions  under  such  sec- 
tions, 

(2)  there  shall  be  allowed  as  a  deduction  to  the  foreign  affili- 
ate of  which  such  individual  is  an  employee  an  amount  equal 
to  the  amount  which  (but  for  paragraph  (1))  would  be  deduct- 
ible under  section  404  [(or  section  405(c))]  by  the  American 
employer  if  he  were  an  employee  of  the  American  employer, 
and 

(3)  any  reference  to  compensation  shall  be  considered  to  be  a 
reference  to  the  total  compensation  of  such  individual  (deter- 
mined with  the  application  of  subsection  (b)(2)). 

Any  amount  deductible  by  a  foreign  affiliate  under  this  subsection 
shall  be  deductible  for  its  taxable  year  with  or  within  which  the 
taxable  year  of  such  American  employer  ends. 

******* 

SEC.  407.  CERTAIN  EMPLOYEES  OF  DOMESTIC  SUBSIDIARIES  ENGAGED 
IN  BUSINESS  OUTSIDE  THE  UNITED  STATES. 

******* 

(a)  Treatment  as  Employees  of  Domestic  Parent  Corpora- 
tion.— 

(1)  In  general. — For  purposes  of  applying  this  part  with  re- 
spect to  a  pension,  profit-sharing,  or  stock  bonus  plan  described 
in  section  401(a)  [,  an  annuity  plan  described  in  section  403(a), 
or  a  bond  purchase  plan  described  in  section  405(a)]  or  an  an- 
nuity plan  described  in  section  403(a),  of  a  domestic  parent  cor- 
poration, an  individual  who  is  a  citizen  or  resident  of  the 
United  States  and  who  is  an  employee  of  a  domestic  subsidiary 
(within  the  meaning  of  paragraph  (2))  of  such  domestic  parent 
corporation  shall  be  treated  as  an  employee  of  such  domestic 
parent  corporation,  if— 

(A)  the  plan  of  such  domestic  parent  corporation  ex- 
pressly provides  for  contributions  or  benefits  for  individ- 
uals who  are  citizens  or  residents  of  the  United  States  and 
who  are  employees  of  its  domestic  subsidiaries;  and 

(B)  contributions  under  a  funded  plan  of  deferred  com- 
pensation (whether  or  not  a  plan  described  in  section 
401(a)  [,  403(a),  or  405(a)]  or  403(a)  are  not  provided  by 
any  other  person  with  respect  to  the  remuneration  paid  to 
such  individual  by  the  domestic  subsidiary. 

******* 

(d)  Deductibility  of  Contributions. — For  purposes  of  applying 
[sections  404  and  405(c)]  section  404  with  respect  to  contributions 
made  to  or  under  a  pension,  profit-sharing,  stock  bonus,  [annuity, 
or  bond  purchase]  or  annuity  plan  by  a  domestic  parent  corpora- 
tion, or  by  another  corporation  which  is  entitled  to  deduct  its  con- 
tributions under  section  404(a)(3)(B),  on  behalf  of  an  individual  who 
is  treated  as  an  employee  of  such  domestic  corporation  under  sub- 
section (a) — 
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(1)  except  as  provided  in  paragraph  (2),  no  deduction  shall  be 
allowed  to  such  domestic  parent  corporation  or  to  any  other 
corporation  which  is  entitled  to  deduct  its  contributions  under 
such  sections, 

(2)  there  shall  be  allowed  as  a  deduction  to  the  domestic  sub- 
sidiary of  which  such  individual  is  an  employee  an  amount 
equal  to  the  amount  which  (but  for  paragraph  (1))  would  be  de- 
ductible under  section  404  [(or  section  405(c))]  by  the  domestic 
parent  corporation  if  he  were  an  employee  of  the  domestic 
parent  corporation,  and 

(3)  any  reference  to  compensation  shall  be  considered  to  be  a 
reference  to  the  total  compensation  of  such  individual  (deter- 
mined with  the  application  of  subsection  (b)(2)). 

Any  amount  deductible  by  a  domestic  subsidiary  under  this  subsec- 
tion shall  be  deductible  for  its  taxable  year  with  or  within  which 
the  taxable  year  of  such  domestic  parent  corporation  ends. 

******* 

SEC.  408.  INDIVIDUAL  RETIREMENT  ACCOUNTS. 

(a)  Individual  Retirement  Account. — For  purposes  of  this  sec- 
tion, the  term  '  'individual  retirement  account"  means  a  trust  cre- 
ated or  organized  in  the  United  States  for  the  exclusive  benefit  of 
an  individual  or  his  beneficiaries,  but  only  if  the  written  governing 
instrument  creating  the  trust  meets  the  following  requirements: 

(1)  Except  in  the  case  of  a  rollover  contribution  described  in 
subsection  (d)(3),  in  section  402(a)(5),  402(a)(7),  403(a)(4), 
[403(b)(8),  405(d)(3),  or  409(b)(3)(C)]  or  403(b)(8),  no  contribution 
will  be  accepted  unless  it  is  in  cash,  and  contributions  will  not 
be  accepted  for  the  taxable  year  in  excess  of  [$2,000]  $3,750 
on  behalf  of  any  individual. 

******* 

(8)  The  trustee  maintains  such  records  as  may  be  necessary  to 
separately  account  for  designated  nondeductible  contributions 
and  for  income  and  gains  attributable  to  such  contributions. 

(b)  Individual  Retirement  Annuity. — For  purposes  of  this  sec- 
tion, the  term  ' 'individual  retirement  annuity"  means  an  annuity 
contract,  or  an  endowment  contract  (as  determined  under  regula- 
tions prescribed  by  the  Secretary),  issued  by  an  insurance  company 
which  meets  the  following  requirements: 

(1)  The  contract  is  not  transferable  by  the  owner. 

(2)  Under  the  contract — 

(A)  the  premiums  are  not  fixed, 

(B)  the  annual  premium  on  behalf  of  any  individual  will 
not  exceed  $2,000,  and 

(C)  any  refund  of  premiums  will  be  applied  before  the 
close  of  the  calendar  year  following  the  year  of  the  refund 
toward  the  payment  of  future  premiums  of  the  purchase  of 
additional  benefits. 

(3)  The  entire  interest  of  the  owner  will  be  distributed  to  him 
not  later  than  the  close  of  his  taxable  year  in  which  he  attains 
age  70  V2  or  will  be  distributed,  in  accordance  with  regulations 
prescribed  by  the  Secretary,  over — 

(A)  the  life  of  such  owner  or  the  lives  of  such  owner  and 
his  spouse,  or 
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(B)  a  period  not  extending  beyond  the  life  expectancy  of 
such  owner  or  the  life  expectancy  of  such  owner  and  his 
spouse. 

(4)  If  the  owner  dies  before  his  entire  interest  has  been  dis- 
tributed to  him,  or  if  distribution  has  been  commenced  as  pro- 
vided in  paragraph  (3)  to  his  surviving  spouse  and  such  surviv- 
ing spouse  dies  before  the  entire  interest  has  been  distributed 
to  such  spouse,  the  entire  interest  (or  the  remaining  part  of 
such  interest  if  distribution  thereof  has  commenced)  will, 
within  5  years  after  his  death  (or  the  death  of  the  surviving 
spouse),  be  distributed,  or  applied  to  the  purchase  of  an  imme- 
diate annuity  for  his  beneficiary  or  beneficiaries  (or  the  benefi- 
ciary or  beneficiaries  of  his  surviving  spouse)  which  will  be 
payable  for  the  life  of  such  beneficiary  or  beneficiaries  (or  for  a 
term  certain  not  extending  beyond  the  life  expectancy  of  such 
beneficiary  or  beneficiaries)  and  which  annuity  will  be  immedi- 
ately distributed  to  such  beneficiary  or  beneficiaries.  The  pre- 
ceding sentence  shall  have  no  application  if  distributions  over 
a  term  commenced  before  the  death  of  the  owner  and  the  term 
certain  is  for  a  period  permitted  under  paragraph  (3). 

(5)  The  entire  interest  of  the  owner  is  nonforfeitable. 

(6)  The  issuer  of  such  contract  maintains  such  records  as  may 
•    be  necessary  to  separately  account  for  designated  nondeductible 

contributions  and  for  income  and  gains  attributable  to  such 
contributions. 

Such  term  does  not  include  such  an  annuity  contract  for  any  tax- 
able year  of  the  owner  in  which  it  is  disqualified  on  the  application 
of  subsection  (e)  or  for  any  subsequent  taxable  year.  For  purposes 
of  this  subsection,  no  contract  shall  be  treated  as  an  endowment 
contract  if  it  matures  later  than  the  taxable  year  in  which  the  indi- 
vidual in  whose  name  such  contract  is  purchased  attains  age  70  Vfe; 
if  it  is  not  for  the  exclusive  benefit  of  the  individual  in  whose  name 
it  is  purchased  or  his  beneficiaries;  or  if  the  aggregate  annual  pre- 
miums under  all  such  contracts  purchased  in  the  name  of  such  in- 
dividual for  any  taxable  year  exceed  [$2,000]  $3,750. 
(d)  Tax  Treatment  of  Distributions. — 

[(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, any  amount  paid  or  distributed  out  of  an  individual  re- 
tirement account  or  under  an  individual  retirement  annuity 
shall  be  included  in  gross  income  by  the  payee  or  distributee, 
as  the  case  may  be,  for  the  taxable  year  in  which  the  payment 
or  distribution  is  received.  Notwithstanding  any  other  provi- 
sion of  this  title  (including  chapters  11  and  12),  the  basis  of  any 
person  in  such  an  account  or  annuity  is  zero. 

[(2)  Distributions  of  annuity  contracts. — Paragraph  (1) 
does  not  apply  to  any  annuity  contract  which  meets  the 
requirements  of  paragraphs  (1),  (3),  (4),  and  (5)  of  subsection  (b) 
and  which  is  distributed  from  an  individual  retirement  ac- 
count. Section  72  applies  to  any  such  annuity  contract,  and  for 
purposes  of  section  72  the  investment  in  such  contract  is  zero.] 
(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, any  amount  paid  or  distributed  out  of  an  individual  re- 
tirement account  or  under  an  individual  retirement  annuity 
shall — 
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(A)  first  be  treated  as  paid  or  distributed  out  of  income 
and  gains  attributable  to  designated  nondeductible  contri- 
butions (to  the  extent  thereof), 

(B)  second  be  treated  as  paid  or  distributed  out  of  desig- 
nated nondeductible  contributions  (to  the  extent  thereof), 
and 

(C)  then  be  treated  as  paid  or  distributed  out  of  other 
amounts. 

(2)  Treatment  of  distributions. — 

(A)  Ordinary  income  amounts— Any  amount  to  which 
subparagraph  (A)  or  (C)  of  paragraph  (1)  applies  shall  be 
included  in  gross  income  by  the  payee  or  distributee  (as  the 
case  may  be)  for  the  taxable  year  in  which  the  payment  or 
distribution  is  received. 

(B)  Basis  recovery. — Any  amount  to  which  subpara- 
graph (B)  of  paragraph  (1)  applies  shall  be  excluded  from 
gross  income. 

(C)  Distributions  of  annuity  contracts. — Paragraph 
(1)  shall  not  apply  to  the  distribution  from  an  individual 
retirement  account  of  an  annuity  contract  which  meets  the 
requirements  of  paragraph  (1),  (3),  (4),  and  (5)  of  subsection 
(b);  except  that  paragraph  (1)  shall  apply  to  any  distribu- 
tions under  such  contract. 

(D)  Loss.— If— 

(i)  the  aggregate  amount  of  designated  nondeductible 
contributions  to  any  individual  retirement  account  or 
annunity,  exceeds 

(ii)  the  aggregate  amount  paid  or  distributed  out  of 
such  account  or  under  such  annuity, 

an  amount  equal  to  such  excess  shall  be  allowed  as  a  de- 
duction to  the  individual  for  the  last  taxable  year  in  which 
such  account  or  annuity  is  in  existence. 

(3)  Rollover  contribution. — An  amount  is  described  in  this 
paragraph  as  a  rollover  contribution  if  it  meets  the  rquire- 
ments  of  subparagraphs  (A)  and  (B). 

(A)  In  general. — Paragraph  (1)  does  not  apply  to  any 
amount  paid  or  distributed  out  of  an  individual  retirement 
account  or  individual  retirement  annuity  to  the  individual 
for  whose  benefit  the  account  or  annuity  is  maintained 
if— 

(i)  the  entire  amount  received  (including  money  and 
any  other  property)  is  paid  into  an  individual  retire- 
ment account  or  individual  retirement  annuity  (other 
than  an  endowment  contract)  [or  retirement  bond] 
for  the  benefit  of  such  individual  not  later  than  the 
60th  day  after  the  day  on  which  he  receives  the  pay- 
ment or  distribution; 

(ii)  the  entire  amount  received  (including  money  and 
any  other  property)  represents  the  entire  amount  in 
the  account  or  the  entire  value  of  the  annuity  and  no 
amount  in  the  account  and  no  part  of  the  value  of  the 
annuity  is  attributable  to  any  source  other  than  a  roll- 
over contribution  of  a  qualified  total  distribution  (as 
defined  in  section  402(a)(5)(E)(i))  from  an  employee's  j 
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trust  described  in  section  401(a)  which  is  exempt  from 
tax  under  section  501(a)  (other  than  a  trust  forming 
part  of  a  plan  under  which  the  individual  was  as  em- 
ployee within  the  meaning  of  section  401(c)(1)  at  the 
time  contributions  were  made  on  his  behalf  under  the 
plan),  or  an  annuity  plan  described  in  section  403(a) 
(other  than  a  plan  under  which  the  individual  was  an 
employee  within  the  meaning  of  section  401(c)(1)  at 
the  time  contributions  were  made  on  his  behalf  under 
the  plan)  and  any  earnings  on  such  sums  and  the 
entire  amount  thereof  is  paid  into  another  such  trust 
(for  the  benefit  of  such  individual)  or  annuity  plan  not 
later  than  the  60th  day  on  which  he  receives  the  pay- 
ment or  distribution;  or 

(iii)(I)  the  entire  amount  received  (including  money 
and  other  property)  represents  the  entire  interest  in 
the  account  or  the  entire  value  of  the  annuity, 

(II)  no  amount  in  the  account  and  no  part  of  the 
value  of  the  annuity  is  attributable  to  any  source 
other  than  a  rollover  contribution  from  an  annuity 
contract  described  in  section  403(b)  and  any  earnings 
on  such  rollover,  and 

(III)  the  entire  amount  thereof  is  paid  into  another 
annuity  contract  described  in  section  403(b)  (for  the 
benefit  of  such  individual)  not  later  than  the  60th  day 
after  he  receives  the  payment  or  distribution. 

(B)  Limitation. — This  paragraph  does  not  apply  to  any 
amount  described  in  subparagraph  (A)(i)  received  by  an  in- 
dividual from  an  individual  retirement  account  or  individ- 
ual retirement  annuity  if  at  any  time  during  the  1-year 
period  ending  on  the  day  of  such  receipt  such  individual 
received  any  other  amount  described  in  that  subparagraph 
from  an  individual  retirement  account  [,  individual  retire- 
ment annuity,  or  a  retirement  bond]  or  an  individual  re- 
tirement annuity,  which  was  not  includible  in  his  gross 
income  because  of  the  application  of  this  paragraph. 
Clause  (ii)  of  subparagraph  (A)  shall  not  apply  to  any 
amount  paid  or  distributed  out  of  an  individual  retirement 
account  or  an  individual  retirement  annuity  to  which  an 
amount  was  contributed  which  was  treated  as  a  rollover 
contribution  by  section  402(a)(7)  (or  in  the  case  of  an  indi- 
vidual retirement  annuity,  such  section  as  made  applicable 
by  section  403(a)(4)(B)). 

(C)  Denial  of  rollover  treatment  for  inherited  ac- 
counts, ETC. — 

(i)  In  general. — In  the  case  of  an  inherited  individ- 
ual retirement  account  or  individual  retirement  annu- 
ity- 
ID  this  paragraph  shall  not  apply  to  any  amount 
received  by  an  individual  from  such  an  account  or 
annuity  (and  no  amount  transferred  from  such  ac- 
count or  annuity  to  another  individual  retirement 
account  or  annuity  shall  be  excluded  from  gross 
income  by  reason  of  such  transfer),  and 
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(II)  such  inherited  account  or  annuity  shall  not 
be  treated  as  an  individual  retirement  account  or 
annuity  for  purposes  of  determining  whether  any 
other  amount  is  a  rollover  contribution, 
(ii)  Inherited  individual  retirement  account  or 
annuity. — An  individual  retirement  account  or  indi- 
vidual retirement  annuity  shall  be  treated  as  inherit- 
ed if— 

(I)  the  individual  for  whose  benefit  the  account 
or  annuity  is  maintained  acquired  such  account 
by  reason  of  the  death  of  another  individual,  and 

(II)  such  individual  was  not  the  surviving  spouse 
of  such  other  individual. 

[(C)]  (D)  Partial  rollovers  permitted.— 

(i)  In  general. — If  any  amount  paid  or  distributed 
out  of  an  individual  retirement  account  or  individual 
retirement  annuity  would  meet  the  requirements  of 
subparagraph  (A)  but  for  the  fact  that  the  entire 
amount  was  not  paid  into  an  eligible  plan  as  required 
by  clause  (i),  (ii),  or  (iii)  of  subparagraph  (A),  such 
amount  shall  be  treated  as  meeting  the  requirements 
of  subparagraph  (A)  to  the  extent  it  is  paid  into  an  eli- 
gible plan  referred  to  in  such  clause  not  later  than  the 
60th  day  referred  to  in  such  clause. 

(ii)  Eligible  plan. — For  purposes  of  clause  (i),  the 
term  "eligible  plan"  means  any  account,  annuity, 
[bond,]  contract,  or  plan  referred  to  in  subparagraph 
(A). 

(E)  Separate  reporting  for  amounts  attributable  to 

DESIGNATED  NONDEDUCTIBLE  CONTRIBUTIONS. — For  purposes 

of  this  paragraph,  the  Secretary  shall  prescribe  regulations 
providing  for  such  allocations  of  amounts  attributable  to 
designated  nondeductible  contributions  (as  defined  in  sec- 
tion 4973(c)(2))  as  may  be  necessary  to  ensure  that  the  sepa- 
rate treatment  of  such  contributions  and  the  income  and 
gain  attributable  to  such  contributions  is  maintained. 
(4)  Excess  contributions  returned  before  due  date  of 
return. — Paragraph  (1)  does  not  apply  to  the  distribution  of 
any  contribution  paid  during  a  taxable  year  to  an  individual 
retirement  account  or  for  an  individual  retirement  annuity  to 
the  extent  that  such  contribution  exceeds  the  amount  allow- 
able as  a  deduction  under  section  219  if — 

(A)  such  distribution  is  received  on  or  before  the  day  pre- 
scribed by  law  (including  extensions  of  time)  for  filing  such 
individual's  return  for  such  taxable  year, 

(B)  no  deduction  is  allowed  under  section  219  with  re- 
spect to  such  excess  contribution,  and 

(C)  such  distribution  is  accompanied  by  the  amount  of 
net  income  attributable  to  such  excess  contribution. 

In  the  case  of  such  a  distribution,  for  purposes  of  section  61,  j 
any  net  income  described  in  subparagraph  (C)  shall  be  deemed  | 
to  have  been  earned  and  receivable  in  the  taxable  year  in 
which  such  excess  contribution  is  made. 
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(5)  Certain  distributions  of  excess  contributions  after 
due  date  for  taxable  year. 

(A)  In  general. — In  the  case  of  any  individual,  if  the  ag- 
gregate contributions  (other  then  rollover  contributions) 
paid  for  any  taxable  year  to  an  individual  retirement  ac- 
count or  for  an  individual  retirement  annuity  do  not 
exceed  [$2,250,J  $4,000,  paragraph  (1)  shall  not  apply  to 
the  distribution  of  any  such  contribution  to  the  extent  that 
such  contribution  exceeds  the  amount  allowable  as  a  de- 
duction under  section  219  for  the  taxable  year  for  which 
the  contribution  was  paid — 

(i)  if  such  distribution  is  received  after  the  date  de- 
scribed in  paragraph  (4), 

(ii)  but  only  to  the  extent  that  no  deduction  has 
been  allowed  under  section  219  with  respect  to  such 
excess  contribution. 

If  employer  contributions  on  behalf  of  the  individual  are 
paid  for  the  taxable  year  to  a  simplified  employee  pension, 
the  dollar  limitation  of  the  preceding  sentence  shall  be  in- 
creased by  the  lesser  of  the  amount  of  such  contributions 
or  $15,000. 

(B)  Excess  rollover  contributions  attributable  to  er- 
roneous INFORMATION. — if— 

(i)  the  taxpayer  reasonably  relies  on  information 
supplied  pursuant  to  subtitle  F  for  determining  the 
amount  of  a  rollover  contribution,  but 

(ii)  the  information  was  erroneous, 
subparagraph  (A)  shall  be  applied  by  increasing  the  dollar 
limit  set  forth  therein  by  that  portion  of  the  excess  contri- 
bution which  was  attributable  to  such  information. 

(6)  Transfer  of  account  incident  to  divorce. — The  trans- 
fer of  an  individual's  interest  in  an  individual  retirement  ac- 
count [,  individual  retirement  annuity,  or  retirement  bond] 
or  an  individual  retirement  annuity,  to  his  former  spouse 
under  a  divorce  decree  or  under  a  written  instrument  incident 
to  such  divorce  is  not  to  be  considered  a  taxable  transfer  made 
by  such  individual  notwithstanding  any  other  provision  of  this 
subtitle,  and  such  interest  at  the  time  of  the  transfer  is  to  be 
treated  as  an  individual  retirement  account  of  such  spouse, 
and  not  of  such  individual.  Thereafter  such  account  [,  annu- 
ity, or  bond]  annuity  for  purposes  of  this  subtitle  is  to  be 
treated  as  maintained  for  the  benefit  of  such  spouse. 

******* 

(h)  Custodial  Accounts. — For  purposes  of  this  section,  a  custodi- 
al account  shall  be  treated  as  a  trust  if  the  assets  of  such  account 
are  held  by  a  bank  (as  defined  in  [section  401(d)(1))]  subsection  (n)) 
or  another  person  who  demonstrates,  to  the  satisfaction  of  the  Sec- 
retary, that  the  manner  in  which  he  will  administer  the  account 
will  be  consistent  with  the  requirements  of  this  section,  and  if  the 
custodial  account  would,  except  for  the  fact  that  it  is  not  a  trust 
constitute  an  individual  retirement  account  described  in  subsection 
(a).  For  purposes  of  this  title,  in  the  case  of  a  custodial  account 


738 


treated  as  a  trust  by  reason  of  the  preceding  sentence,  the  custodi- 
an of  such  account  shall  be  treated  as  the  trustee  thereof. 

*  *  *  *  *  * 

(j)  Increase  in  Maximum  Limitations  for  Simplified  Employee 
Pensions. — In  the  case  of  a  simplified  employee  pension,  this  sec- 
tion shall  be  applied  by  substituting  "$17,000"  for  "  [$2,000]" 
$3, 750  in  the  following  provisions: 

(1)  paragraph  (1)  of  subsection  (a),  and 

(2)  paragraph  (2)  of  subsection  (b). 

(k)  Simplified  Employee  Pension  Defined.— 

[(1)  In  general. — For  purposes  of  this  title,  the  term  "sim- 
plified employee  pension"  means  an  individual  retirement  ac- 
count or  individual  retirement  annuity  with  respect  to  which 
the  requirements  of  paragraphs  (2),  (3),  (4),  and  (5)  of  this  sub- 
section are  met.] 

(1)  In  general. — For  purposes  of  this  title,  the  term  "simpli- 
fied employee  pension  "  means  an  individual  retirement  account 
or  individual  retirement  annuity — 

(A)  with  respect  to  which  the  requirements  of  paragraphs 
(2),  (3),  (4),  and  (5)  of  this  subsection  are  met,  and 

(B)  if  such  account  or  annuity  is  part  of  a  top-heavy  plan 
(as  defined  in  section  416),  with  respect  to  which  the  re- 
quirements of  section  416(c)(2)  are  met 

(2)  Participation  requirements. — This  paragraph  is  satis- 
fied with  respect  to  a  simplified  employee  pension  for  a  calen- 
dar year  only  if  for  such  year  the  employer  contributes  to  the 
simplified  employee  pension  of  each  employee  who — 

(A)  has  attained  age  25,  and 

(B)  has  performed  service  for  the  employer  during  at 
least  3  of  the  immediately  preceding  5  calendar  years. 

For  purposes  of  this  paragraph,  there  shall  be  excluded  from 
consideration  employees  described  in  subparagraph  (A)  or  (C) 
of  section  410(b)(3). 

(3)  Contributions  may  not  discriminate  in  favor  of  the 
highly  compensated,  etc. — 

(A)  In  general.— The  requirements  of  this  paragraph 
are  met  with  respect  to  a  simplified  employee  pension  for 
a  calendar  year  if  for  such  year  the  contributions  made  by 
the  employer  to  simplified  employee  pensions  for  his  em- 
ployees do  not  discriminate  in  favor  of  any  employee  who 
is — 

(i)  an  officer, 

(ii)  a  shareholder, 

(iii)  a  self-employed  individual,  or 

(iv)  highly  compensated. 

(B)  Special  rules. — For  purposes  of  subparagraph  (A) — 

(i)  there  shall  be  excluded  from  consideration  em- 
ployees described  in  subparagraph  (A)  or  (C)  of  section 
410(b)(3),  and 

(ii)  an  individual  shall  be  considered  a  shareholder  if 
he  owns  (with  the  application  of  section  318)  more 
than  10  percent  of  the  value  of  the  stock  of  the  em- 
ployer. 
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(C)  Contributions  must  bear  uniform  relationship  to 
total  compensation. — For  purposes  of  subparagraph  (A), 
employer  contributions  to  simplified  employee  pensions 
shall  be  considered  discriminatory  unless  contributions 
thereto  bear  a  uniform  relationship  to  the  total  compensa- 
tion (not  in  excess  of  the  first  $200,000)  of  each  employee 
maintaining  a  simplified  employee  pension.  The  Secretary 
shall  annually  adjust  the  $200,000  amount  contained  in 
the  preceding  sentence  at  the  same  time  and  in  the  same 
manner  as  he  adjusts  the  dollar  amount  contained  in  sec- 
tion 415(c)(1)(A). 

(D)  Treatment  of  certain  contributions  and  taxes. — Except  as 
provided  in  this  subparagraph,  employer  contributions  do  not  meet 
the  requirements  of  this  paragraph  unless  such  contributions  meet 
the  requirements  of  this  paragraph  without  taking  into  account 
contributions  for  benefits  under  chapter  2  (relating  to  tax  on  self- 
employment  income),  chapter  21  (relating  to  Federal  Insurance 
Contributions  Act),  title  II  of  the  Social  Security  Act,  or  any  other 
Federal  or  State  law.  [If  the  employer  does  not  maintain  an  inte- 
grated plan  at  any  time  during  the  taxable  year,  taxes  paid  under 
section  3111  (relating  to  tax  on  employers)  with  respect  to  an  em- 
ployee may,  for  purposes  of  this  paragraph,  be  taken  into  account 
as  a  contribution  by  the  employer  to  an  employee's  simplified  em- 
ployee pension.  If  contributions  are  made  to  the  simplified  employ- 
ee pension  of  an  owner-employee,  the  preceding  sentence  shall  not 
apply  unless  taxes  paid  by  all  such  owner-employees  under  chapter 
2,  and  the  taxes  which  would  be  payable  under  chapter  2  by  such 
owner-employees  but  for  paragrpahs  (4)  and  (5)  of  section  1402(c), 
are  taken  into  account  as  contributions  by  the  employer  on  behalf 
of  such  owner-employees.] 

If  the  employer  does  not  maintain  an  integrated  plan  at  any  time 
during  the  taxable  year,  OASDI  contributions  (as  defined  in  section 
401(1X2))  may,  for  purposes  of  this  paragraph,  be  taken  into  account 
as  contributions  by  the  employer  to  the  employee's  simplified  em- 
ployee pension,  but  only  if  such  contributions  are  so  taken  into  ac- 
count with  respect  to  each  employee  maintaining  a  simplified  em- 
ployee pension. 

(E)  Integrated  plan  defined. — For  purposes  of  subparagraph 
(D),  the  term  '  'integrated  plan"  means  a  plan  which  meets  the  re- 
quirements of  section  401(a),  [403(a),  or  405(a)]  or  40S(aJb\it  would 
not  meet  such  requirements  if  contributions  or  benefits  under 
chapter  2  (relating  to  tax  on  self-employment  income),  chapter  21 
(relating  to  Federal  Insurance  Contributions  Act),  title  II  of  the 
Social  Security  Act,  or  any  other  Federal  or  State  law  were  not 
taken  into  account. 

******* 

[SEC.  409.  RETIREMENT  BONDS. 

[(a)  Retirement  Bond. — For  purposes  of  this  section  and  section 
219(a),  the  term  "retirement  bond"  means  a  bond  issued  under 
chapter  31  of  title  31,  which  by  its  terms,  or  by  regulations  pre- 
scribed by  the  Secretary  under  such  chapter — 

[(1)  provides  for  payment  of  interest,  or  investment  yield, 
only  on  redemption; 


740 


[(2)  provides  that  no  interest,  or  investment  yield,  is  payable 
if  the  bond  is  redeemed  within  12  months  after  the  date  of  its 
issuance; 

[(3)  provides  that  it  ceases  to  bear  interest,  or  provide  in- 
vestment yield  on  the  earlier  of — 

[(A)  the  date  on  which  the  individual  in  whose  name  it 
is  purchased  (hereinafter  in  this  section  referred  to  as  the 
"registered  owner")  attains  age  7OV2;  or 

[(B)  5  years  after  the  date  on  which  the  registered 
owner  dies,  but  not  later  than  the  date  on  which  he  would 
have  attained  the  age  70  V2  had  he  lived; 
[(4)  provides  that,  except  in  the  case  of  a  rollover  contribu- 
tion described  in  subsection  (b)(3)(C)  or  in  section  402(a)(5), 
402(a)(7),  403(b)(8),  or  408(d)(3)  the  registered  owner  may  not 
contribute  on  behalf  of  any  individual  for  the  purchase  of  such 
bonds  in  excess  of  $2,000  for  any  taxable  year;  and 
[(5)  is  not  transferable. 
[(b)  Income  Tax  Treatment  of  Bonds. — 

[(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, on  the  redemption  of  a  retirement  bond  the  entire  pro- 
ceeds shall  be  included  in  the  gross  income  of  the  taxpayer  en- 
titled to  the  proceeds  on  redemption.  If  the  registered  owner 
has  not  tendered  it  for  redemption  before  the  close  of  the  tax- 
able year  in  which  he  attains  age  70  V2  such  individual  shall  in- 
clude in  his  gross  income  for  such  taxable  year  the  amount  of 
proceeds  he  would  have  received  if  the  bond  had  been  re- 
deemed at  age  IOV2.  The  provisions  of  section  72  (relating  to 
annuities)  and  section  1232  (relating  to  bonds  and  other  evi- 
dences of  indebetedness)  shall  not  apply  to  a  retirement  bond. 
[(2)  Basis. — The  basis  of  a  retirement  bond  is  zero. 
[(3)  Exceptions.— 

[(A)  Redemption  within  12  months.— If  a  the  extent 
that  the  bond  was  purchased  with  a  rollover  contribution 
described  in  subparagraph  (C)  of  this  paragraph  or  in  sec- 
tion 402(a)(5),  402(a)(7),  403(a)(4),  403(b)(8),  405(b)(3),  or 
408(d)(3). 

[(B)  Redemption  after  age  70  Y2. — If  a  retirement  bond 
is  redeemed  after  the  close  of  the  taxable  year  in  which 
the  registered  owner  attains  age  70  %  the  proceeds  from 
the  redemption  of  the  bond  are  excluded  from  the  gross 
income  of  the  registered  owner  to  the  extent  that  such  pro- 
ceeds were  includible  in  his  gross  income  for  such  taxable 
year. 

[(C)  Rollover  into  an  individual  retirement  account  or  an- 
nuity or  a  qualified  plan. — If  a  retirement  bond  is  redeemed  at 
any  time  before  the  close  of  the  taxable  year  in  which  the  regis- 
tered owner  attains  age  70  V2  and  the  registered  owner  transfers 
the  entire  amount  of  the  proceeds  from  the  redemption  of  the  bond 
to  an  individual  retirement  account  described  in  section  408(a)  or 
to  an  individual  retirement  annuity  described  in  section  408(b) 
(other  than  an  endowment  contract)  which  is  maintained  for  the 
benefit  of  the  registered  owner  of  the  bond,  or  to  an  employees' 
trust  described  in  section  401(a)  which  is  exempt  from  tax  under 
section  501(a),  an  annuity  plan  described  in  section  403(a),  or  an  an- 
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nuity  contract  described  in  section  403(b)  for  the  benefit  of  the  regis- 
tered owner,  on  or  before  the  60th  day  after  the  day  on  which  he  re- 
ceived the  proceeds  of  such  redemption,  then  the  proceeds  shall  be 
excluded  from  gross  income  and  the  transfer  shall  be  treated  as  a  roll- 
over contribution  described  in  section  408(d)(3).  This  subparagraph 
does  not  apply  in  the  case  of  a  transfer  to  such  an  employees'  trust  or 
such  an  annuity  plan  unless  no  part  of  the  value  of  such  proceeds  is  at- 
tributable to  any  source  other  than  a  rollover  contribution  from  such 
an  employees'  trust  or  annuity  plan  (other  than  an  annuity  plan  or 
a  trust  forming  part  of  a  plan  under  which  the  individual  was  an 
employee  within  the  meaning  of  section  401(c)(1)  at  the  time  contri- 
butions were  made  on  his  behalf  under  the  plan).]  This  subpara- 
graph does  not  apply  in  the  case  of  a  transfer  to  such  an  employees ' 
trust  or  such  an  annuity  unless  no  part  of  the  value  of  such  pro- 
ceeds is  attributable  to  any  source  other  than  a  qualified  rollover 
contribution.  For  purposes  of  the  preceding  sentences,  the  term 
"qualified  rollover  contribution"  means  any  rollover  contribution  of 
a  qualified  total  distribution  (as  defined  in  section  Jf02(a)(5)(E)(i)) 
which  is  from  such  an  employees'  trust  or  annuity  plan  (other  than 
an  annuity  plan  or  a  trust  forming  part  of  a  plan  under  which  an 
individual  was  an  employee  within  the  meaning  of  section  401(c)(1) 
at  the  time  contributions  were  made  on  his  behalf  under  such  plan), 
and  which  did  not  qualify  as  a  rollover  contribution  by  reason  of 
section  402(a)(7).  This  subparagraph  does  not  apply  in  the  case  of  a 
transfer  to  an  annuity  contract  described  in  section  403(b)  unless 
no  part  of  the  value  of  such  proceeds  is  attributable  to  any  source 
other  than  a  rollover  contribution  from  such  an  annuity  contract. 
This  subparagraph  shall  not  apply  to  any  retirement  bond  if  such 
bond  is  acquired  by  the  owner  by  reason  of  the  death  of  another 
individual  and  the  owner  was  not  the  surviving  spouse  of  such 
other  individual. 

[(D)  Partial  rollovers  permitted. — Rules  similar  to  the  rules 
of  section  408(d)(3)(C)  shall  apply  for  purposes  of  subparagraph  (C). 

[(c)  Additional  Tax  on  Certain  Redemptions  Before  Age 

59  y2— 

[(1)  Early  redemption  of  bond. — If  a  retirement  bond  is  re- 
deemed by  the  registered  owner  before  he  attains  age  59  Vz  his 
tax  under  this  chapter  for  the  taxable  year  in  which  the  bond 
is  redeemed  shall  be  increased  by  an  amount  equal  to  10  per- 
cent of  the  amount  of  the  proceeds  of  the  redemption  includi- 
ble in  his  gross  income  for  the  taxable  year. 

[(2)  Disability  cases. — Paragraph  (1)  does  not  apply  for  any 
taxable  year  during  which  the  retirement  bond  is  redeemed  if, 
for  that  taxable  year,  the  registered  owner  is  disabled  within 
the  meaning  of  section  72(m)(7). 

[(3)  Redemption  within  one  year. — Paragraph  (1)  does  not 
apply  if  the  registered  owner  tenders  the  bond  for  redemption 
within  12  months  after  the  date  of  its  issuance.] 

SEC.  [409 A.]  409.  QUALIFICATIONS  FOR  TAX  CREDIT  EMPLOYEE  STOCK 
OWNERSHIP  PLANS. 

(a)  Tax  Credit  Employee  Stock  Ownership  Plan  Defined. — 
Except  as  otherwise  provided  in  this  title,  for  purposes  of  this  title, 
the  term  "tax  credit  employee  stock  ownership  plan"  means  a  de- 
fined contribution  plan  which — 
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(1)  meets  the  requirements  of  section  401(a), 

(2)  is  designed  to  invest  primarily  in  employer  securities,  and 

(3)  meets  the  requirements  of  subsections  (b),  (c),  (d),  (e),  (f), 
(g),  and  (h)  of  this  section. 

(b)  Required  Allocation  of  Employer  Securities. — 

(1)  In  general. — A  plan  meets  the  requirements  of  this  sub- 
section if — 

(A)  the  plan  provides  for  the  allocation  for  the  plan  year 
of  all  employer  securities  transferred  to  it  or  purchased  by 
it  (because  of  the  requirements  of  section  [48(n)(l)(A)  or 
44G]4^ (c)(1)(B)  to  the  accounts  of  all  participants  who  are 
entitled  to  share  in  such  allocation,  and 

(B)  for  the  plan  year  the  allocation  to  each  participant  so 
entitled  is  an  amount  which  bears  substantially  the  same 
proportion  to  the  amount  of  all  such  securities  allocated  to 
all  such  participants  in  the  plan  for  that  year  as  the 
amount  of  compensation  paid  to  such  participant  during 
that  year  bears  to  the  compensation  paid  to  all  such  par- 
ticipants during  that  year. 

(2)  Compensation  in  excess  of  $100,000  disregarded. — For 
purposes  of  paragraph  (1),  compensation  of  any  participant  in 
excess  of  the  first  $100,000  per  year  shall  be  disregarded. 

(3)  Determination  of  compensation. — For  purposes  of  this 
subsection,  the  amount  of  compensation  paid  to  a  participant 
for  any  period  is  the  amount  of  such  participant's  compensa- 
tion (within  the  meaning  of  section  415(c)(3))  for  such  period. 

(4)  Suspension  of  allocation  in  certain  cases. — Notwith- 
standing paragraph  (1),  the  allocation  to  the  account  of  any 
participant  which  is  attributable  to  the  basic  employee  plan 
credit  or  the  credit  allowed  under  section  [44G]  1^1  (relating 
to  the  employee  stock  ownership  credit)  may  be  extended  over 
whatever  period  may  be  necessary  to  comply  with  the  require- 
ments of  section  415. 

******* 

(g)  Transferred  Amounts  Must  Stay  in  Plan  Even  Though 
Investment  Credit  is  Redetermined  or  Recaptured. — A  plan 
meets  the  requirement  of  this  subsection  only  if  it  provides  that 
amounts  which  are  transferred  to  the  plan  (because  of  the  require- 
ments of  section  48(n)(l)  or  [44G]  1^1  (c)(1)(B))  shall  remain  in  the 
plan  (and,  if  allocated  under  the  plan,  shall  remain  so  allocated) 
even  though  part  or  all  of  the  employee  plan  credit  or  the  credit 
allowed  under  section  [44G]  1^1  (relating  to  employee  stock  owner- 
ship credit)  is  recaptured  or  redetermined.  For  purposes  of  the  pre- 
ceding sentence,  the  references  to  section  Jf8(n)(l)  and  the  employee 
plan  credit  shall  refer  to  such  section  and  credit  as  in  effect  before 
the  enactment  of  the  Tax  Law  Simplification  and  Improvement  Act 
of  1983. 

******* 

(i)  Reimbursement  for  Expenses  of  Establishing  and  Adminis- 
tering Plan. — A  plan  which  otherwise  meets  the  requirements  of 
this  section  shall  not  be  treated  as  failing  to  meet  such  require- 
ments merely  because  it  provides  that — 
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(1)  Expenses  of  establishing  plan. — As  reimbursement  for 
the  expenses  of  establishing  the  plan,  the  employer  may  with- 
hold from  amounts  due  the  plan  for  the  taxable  year  for  which 
the  plan  is  established  (or  the  plan  may  pay)  so  much  of  the 
amounts  paid  or  incurred  in  connection  with  the  establishment 
of  the  plan  as  does  not  exceed  the  sum  of — 

(A)  10  percent  of  the  first  $100,000  which  the  employer  is 
required  to  transfer  to  the  plan  for  that  taxable  year 
under  section  [48(n)(l)  or]  [44G]  McXD(B),  and 

(B)  5  percent  of  any  amount  so  required  to  be  trans- 
ferred in  excess  of  the  first  $100,000;  and 

(2)  Administrative  expenses. — As  reimbursement  for  the  ex- 
penses of  administering  the  plan,  the  employer  may  withhold 
from  amounts  due  the  plan  (or  the  plan  may  pay)  so  much  of 
the  amounts  paid  or  incurred  during  the  taxable  year  as  ex- 
penses of  administering  the  plan  as  does  not  exceed  the  lesser 
of— 

(A)  the  sum  of — 

(i)  10  percent  of  the  first  $100,000  of  the  dividends 
paid  to  the  plan  with  respect  to  stock  of  the  employer 
during  the  plan  year  ending  with  or  within  the  em- 
ployer's taxable  year,  and 

(ii)  5  percent  of  the  amount  of  such  dividends  in 
excess  of  $100,000  or 

(B)  $100,000. 

(k)  Requirements  Relating  to  Certain  Withdrawals.— Not- 
withstanding any  other  law  or  rule  of  law — 

(1)  the  withdrawal  from  a  plan  which  otherwise  meets  the 
requirements  of  this  section  by  the  employer  of  an  amount  con- 
tributed for  purposes  of  the  matching  employee  plan  credit 
shall  not  be  considered  to  make  the  benefits  forfeitable,  and 

(2)  the  plan  shall  not,  by  reason  of  such  withdrawal,  fail  to 
be  for  the  exclusive  benefit  of  participants  or  their  benefici- 
aries, 

if  the  withdrawn  amounts  were  not  matched  by  employee  contribu- 
tions or  were  in  excess  of  the  limitations  of  section  415.  Any  with- 
drawal described  in  the  preceding  sentence  shall  not  be  considered 
to  violate  the  provisions  of  section  403(c)(1)  of  the  Employee  Retire- 
ment Income  Security  Act  of  1974.  For  purposes  of  this  subsection, 
the  reference  to  the  matching  employee  plan  credit  shall  refer  to 
such  credit  as  in  effect  before  the  enactment  of  the  Tax  Law  Simpli- 
fication and  Improvement  Act  of  1983. 

******* 

(m)  NONRECOGNITION  OF  GAIN  OR  LOSS  ON  CONTRIBUTION  OF  EM- 
PLOYER Securities  to  Tax  Credit  Employee  Stock  Ownership 
Plan. — No  gain  or  loss  shall  be  recognized  to  the  taxpayer  with  re- 
spect to  the  transfer  of  employer  securities  to  a  tax  credit  employee 
stock  ownership  plan  maintained  by  the  taxpayer  to  the  extent 
that  such  transfer  is  required  under  section  [44G]  4^(c)(l)(B),  or 
subparagraph  (A)  or  (B)  of  section  48(n)(l). 

(n)  Cross  References. — 
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For  requirements  for  allowance  of  employee  plan  credit,  see 
section  48(n). 

(2)  For  assessable  penalties  for  failure  to  meet  requirements 
of  this  section,  or  for  failure  to  make  contributions  required 
with  respect  to  the  allowance  of  an  employee  plan  credit  or 
employee  stock  ownership  credit,  see  section  6699. 

(3)  For  requirements  for  allowance  of  an  employee  stock 
ownership  credit,  see  section  [44G  J .  J^l. 

******* 

Subpart  B — Special  Rules 

*      >/•,-<       *  *  *  -4 .«'         *  *     i  * 

SEC.  412.  MINIMUM  FUNDING  STANDARDS. 

(a)  General  Rule. — Except  as  provided  in  subsection  (h),  this 
section  applies  to  a  plan  if,  for  any  plan  year  beginning  on  or  after 
the  effective  date  of  this  section  for  such  plan — 

(1)  such  plan  included  a  trust  which  qualified  (or  was  deter- 
mined by  the  Secretary  to  have  qualified)  under  section  401(a), 
or 

(2)  such  plan  satisfied  (or  was  determined  by  the  Secretary  to 
have  satisfied)  the  requirements  of  section  403(a)  [or  405(a)]. 

A  plan  to  which  this  section  applies  shall  have  satisfied  the  mini- 
mum funding  standard  for  such  plan  for  a  plan  year  if  as  of  the 
end  of  such  plan  year,  the  plan  does  not  have  an  accumulated 
funding  deficiency.  For  purposes  of  this  section  and  section  4971, 
the  term  '  'accumulated  funding  deficiency"  means  for  any  plan  the 
excess  of  the  total  charges  to  the  funding  standard  account  for  all 
plan  years  (beginning  with  the  first  plan  year  to  which  this  section 
applies)  over  the  total  credits  to  such  account  for  such  years  or,  if 
less,  the  excess  of  the  total  charges  to  the  alternative  minimum 
funding  standard  account  for  such  plan  years  over  the  total  credits 
to  such  account  for  such  years.  In  any  plan  year  in  which  a  mul- 
tiemployer plan  is  in  reorganization,  the  accumulated  funding  defi- 
ciency of  the  plan  shall  be  determined  under  section  418B. 

******* 

SEC.  414.  DEFINITIONS  AND  SPECIAL  RULES. 

(a)  Service  for  Predecessor  Employer.—*  *  * 

******* 

(h)  Tax  Treatment  of  Certain  Contributions. — 

(1)  In  general. — Effective  with  respect  to  taxable  years  be- 
ginning after  December  31,  1973,  for  purposes  of  this  title,  any 
amount  contributed — 

(A)  to  an  employees'  trust  described  in  section  401(a),  or 

(B)  under  a  plan  described  in  section  403(a)  [or  405(a)], 
shall  not  be  treated  as  having  been  made  by  the  employer 
if  it  is  designated  as  an  employee  contribution. 

(2)  Designation  by  units  of  government. — For  purposes  of 
paragraph  (1),  in  the  case  of  any  plan  established  by  the  gov- 
ernment of  any  State  or  political  subdivision  thereof,  or  by  any 
agency  or  instrumentality  of  any  of  the  foregoing,  where  the 
contributions  of  employing  units  are  designated  as  employee 
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contributions  but  where  any  employing  unit  picks  up  the  con- 
tributions, the  contributions  so  picked  up  shall  be  treated  as 
employer  contributions. 

******* 

(1)  Mergers  and  Consolidation  of  Plans  or  Transfers  of  Plan 
Assets. — A  trust  which  forms  a  part  of  a  plan  shall  not  constitute  a 
qualified  trust  under  section  401  and  a  plan  shall  be  treated  as  not 
described  in  section  403(a)  [or  405]  unless  in  the  case  of  any 
merger  or  consolidation  of  the  plan  with,  or  in  the  case  of  any 
transfer  of  assets  or  liabilities  of  such  plan  to,  any  other  trust  plan 
after  September  2,  1974,  each  participant  in  the  plan  would  (if  the 
plan  then  terminated)  receive  a  benefit  immediately  after  the 
merger,  consolidation,  or  transfer  which  is  equal  to  or  greater  than 
the  benefit  he  would  have  been  entitled  to  receive  immediately 
before  the  merger,  consolidation,  or  transfer  (if  the  plan  had  then 
terminated).  The  preceding  sentence  does  not  apply  to  any  mul- 
tiemployer plan  with  respect  to  any  transaction  to  the  extent  that 
participants  either  before  or  after  the  transaction  are  covered 
under  a  multiemployer  plan  to  which  title  IV  of  the  Employee  Re- 
tirement Income  Security  Act  of  1974  applies. 

******* 

SEC.  415.  LIMITATIONS  ON  BENEFITS  AND  CONTRIBUTION  UNDER  QUALI- 
FIED PLANS. 

(a)  General  Rule. — 

(1)  Trusts. — A  trust  which  is  a  part  of  a  pension,  profit-shar- 
ing, or  stock  bonus  plan  shall  not  constitute  a  qualified  trust 
under  section  401(a)  if— 

(A)  in  the  case  of  a  defined  benefit  plan,  the  plan  pro- 
vides for  the  payment  of  benefits  with  respect  to  a  partici- 
pant which  exceed  the  limitation  of  subsection  (b), 

(B)  in  the  case  of  a  defined  contribution  plan,  contribu- 
tions and  other  additions  under  the  plan  with  respect  to 
any  participant  for  any  taxable  year  exceed  the  limitation 
of  subsection  (c),  or 

(C)  in  any  case  in  which  an  individual  is  a  participant  in 
both  a  defined  benefit  plan  and  a  defined  contribution 
plan  maintained  by  the  employer,  the  trust  has  been  dis- 
qualified under  subsection  (g). 

(2)  Section  applies  to  certain  annuities  and  accounts.— 
In  the  case  of — 

(A)  an  employee  annuity  plan  described  in  section  403(a), 

(B)  an  annuity  contract  described  in  section  403(b),  or 

(C)  a  simplified  employee  pension  described  in  section 
408(k),  [or] 

[(D)  a  plan  described  in  section  405(a),] 
such  a  contract,  plan,  or  pension  shall  not  be  considered  to  be 
described  in  section  403(a),  403(b),  [405(a),]  or  408(k),  as  the 
case  may  be,  unless  it  satisfies  the  requirements  of  subpara- 
graph (A)  or  subparagraph  (B)  of  paragraph  (1),  whichever  is 
appropriate,  and  has  not  been  disqualified  under  subsection  (g). 
In  the  case  of  an  annuity  contract  described  in  section  403(b), 
the  preceding  sentence  shall  apply  only  to  the  portion  of  the 
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annuity  contract  which  exceeds  the  limitation  of  subsection  (b) 
or  the  limitation  of  subsection  (c),  whichever  is  appropriate, 
and  the  amount  of  the  contribution  for  such  portion  shall 
reduce  the  exclusion  allowance  as  provided  in  section  403(b)(2). 
(b)  Limitation  for  Defined  Benefit  Plans. — 

(1)  In  general. — Benefits  with  respect  to  a  participant 
exceed  the  limitation  of  this  subsection  if,  when  expressed  as 
an  annual  benefit  (within  the  meaning  of  paragraph  (2)),  such 
annual  benefit  is  greater  than  the  lesser  of — 

(A)  $90,000,  or 

(B)  100  percent  of  the  participant's  average  compensa- 
tion for  his  high  3  years. 

(2)  Annual  benefit. — 

(A)  In  general. — For  purposes  of  paragraph  (1),  the 
term  "annual  benefit"  means  a  benefit  payable  annually 
in  the  form  of  a  straight  life  annuity  (with  no  ancillary 
benefits)  under  a  plan  to  which  employees  do  not  contrib- 
ute and  under  which  no  rollover  contributions  (as  defined 
in  sections  402(a)(5),  403(a)(4),  [408(d)(3),  and  409(b)(3)(C)] 
and  408(d)(3))  are  made. 

(B)  Adjustment  for  certain  other  forms  of  benefit. — 
If  the  benefit  under  the  plan  is  payable  in  any  form  other 
than  the  form  described  in  subparagraph  (A),  or  if  the  em- 
ployees contribute  to  the  plan  or  make  rollover  contribu- 
tions (as  defined  in  sections  402(a)(5),  403(a)(4),  [408(d)(3), 
and  409(b)(3)(C)]  and  408(d)(3)),  the  determinations  as  to 
whether  the  limitation  described  in  paragraph  (1)  has  been 
satisfied  shall  be  made,  in  accordance  with  regulations  pre- 
scribed by  the  Secretary,  by  adjusting  such  benefit  so  that 
it  is  equivalent  to  the  benefit  described  in  subparagraph 
(A).  For  purposes  of  this  subparagraph,  any  ancillary  bene- 
fit which  is  not  directly  related  to  retirement  income  bene- 
fits shall  not  be  taken  into  account;  and  that  portion  of 
any  joint  and  survivor  annuity  which  constitutes  a  quali- 
fied joint  and  survivor  annuity  (as  defined  in  section 
401(a)(ll)(G)(iii))  shall  not  be  taken  into  account. 

(C)  Adjustment  to  $90,000  limit  where  benefit  begins 
before  age  62. — If  the  retirement  income  benefit  under 
the  plan  begins  before  age  62,  the  determination  as  to 
whether  the  $90,000  limitation  set  forth  in  paragraph 
(1)(A)  has  been  satisfied  shall  be  made,  in  accordance  with 
regulations  prescribed  by  the  Secretary,  by  [adjusting  such 
benefit  so  that  it  is  equivalent  to  such  a  benefit  beginning 
at  age  62]  reducing  the  limitation  of  paragraph  (1)(A)  so 
that  such  limitation  (as  so  reduced)  equals  an  annual  bene- 
fit (beginning  when  such  retirement  income  benefit  begins) 
which  is  equivalent  to  a  $90,000  annual  benefit  beginning 
at  age  62.  The  reduction  under  this  subparagraph  shall  not 
reduce  the  limitation  of  paragraph  (1)(A)  below — 

(i)  if  the  benefit  begins  at  or  after  age  55,  $75,000,  or 
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(ii)  if  the  benefit  begins  before  age  55,  the  amount 
which  is  the  equivalent  of  the  $75,000  limitation  for 
age  55. 

******* 

[(D)  Adjustment  to  $90,000  limitation  where  benefit 
begins  after  age  65. — If  the  retirement  income  benefit  un- 
der the  plan  begins  after  age  65,  the  determination  as  to 
whether  the  $90,000  limitation  set  forth  in  paragraph 
(1)(A)  has  been  satisfied  shall  be  made,  in  accordance 
with  regulations  prescribed  by  the  Secretary,  by  adjust- 
ing such  benefit  so  that  it  is  equivalent  to  such  a  benefit 
beginning  at  age  65. 

(D)  Adjustment  to  $90,000  limit  where  benefit  begins 
after  age  65. — If  the  retirement  income  benefit  under  the 
plan  begins  after  age  65,  the  determination  as  to  whether 
the  $90,000  limitation  set  forth  in  paragraph  (l)(a)  has  been 
satisfied  shall  be  made,  in  accordance  with  regulations  pre- 
scribed by  the  Secretary,  by  increasing  the  limitation  of 
paragraph  (1)(A)  so  that  such  limitation  (as  so  increased) 
equals  an  annual  benefit  (beginning  when  such  retirement 
income  benefit  begins)  which  is  equivalent  to  a  $90,000 
annual  benefit  beginning  at  age  65. 

(E)  Limitation  on  certain  assumptions.— 

(i)  For  purposes  of  adjusting  any  benefit  or  limita- 
tion under  subparagraph  (B)  or  (C),  the  interest  rate 
assumption  shall  not  be  less  than  the  greater  of  5  per- 
cent or  the  rate  specified  in  the  plan. 

(ii)  For  purposes  of  adjusting  any  [benefit]  limita- 
tion under  subparagraph  (D),  the  interest  rate  assump- 
tion shall  not  be  greater  than  the  lesser  of  5  percent 
or  the  rate  specified  in  the  plan. 

(iii)  For  purposes  of  adjusting  any  benefit  or  limita- 
tion under  subparagraph  (B),  (C),  or  (D),  no  adjust- 
ments under  subsection  (d)(1)  shall  be  taken  into  ac- 
count before  the  year  for  which  such  adjustment  first 
takes  effect. 

(c)  Limitation  for  Defined  Contribution  Plans. — 

(1)  In  general. — Contributions  and  other  additions  with  re- 
spect to  a  participant  exceed  the  limitation  of  this  subsection 
if,  when  expressed  as  an  annual  addition  (within  the  meaning 
of  paragraph  (2))  to  the  participant's  account,  such  annual  ad- 
dition is  greater  than  the  lesser  of— 

(A)  $30,000,  or 

(B)  25  percent  of  the  participant's  compensation. 

(2)  Annual  addition. — For  purposes  of  paragraph  (1),  the 
term  "annual  addition"  means  the  sum  for  any  year  of — 

(A)  employer  contributions, 

(B)  the  lesser  of — 

(i)  the  amount  of  the  employee  contributions  in 
excess  of  6  percent  of  his  compensation,  or 

(ii)  one-half  of  the  employee  contributions,  and 

(C)  forfeitures. 


26-200  0-83-18   (Vol.  2) 


748 


For  the  purposes  of  this  paragraph,  employee  contributions 
under  subparagraph  (B)  are  determined  without  regard  to  any 
rollover  contributions  (as  defined  in  sections  402(a)(5),  403(a)(4), 
403(b)(8),  [405(d)(3),  408(d)(3),  and  409(b)(3)(C)],  and  408(d)(3)) 
without  regard  to  employee  contributions  to  a  simplified  em- 
ployee pension  allowable  as  a  deduction  under  section  219(a), 
and  without  regard  to  deductible  employee  contributions 
within  the  meaning  of  section  72(o)(5). 

(3)  Participant's  compensation. — For  purposes  of  paragraph 
(D— 

(A)  In  general. — The  term  "participant's  compensation" 
means  the  compensation  of  the  participant  from  the  em- 
ployer for  the  year. 

(B)  Special  rule  for  self-employed  individuals. — In 
the  case  of  an  employee  within  the  meaning  of  section 
401(c)(1),  subparagraph  (A)  shall  be  applied  by  substituting 
"the  participant's  earned  income  (within  the  meaning  of 
section  401(c)(2)  but  determined  without  regard  to  any  ex- 
clusion under  section  911)"  for  "compensation  of  the  par- 
ticipant from  the  employer". 

(C)  Special  rules  for  permanent  and  total  disabil- 
ity.— In  the  case  of  a  participant  in  a  profit-sharing  or 
stock  bonus  plan — 

(i)  who  is  permanently  and  totally  disabled  (as  de- 
fined in  section  37(e)(3)), 

(ii)  who  is  not  an  officer,  owner,  or  highly  compen- 
sated, and 

(iii)  with  respect  to  whom  the  employer  elects,  at 
such  time  and  in  such  manner  as  the  Secretary  may 
prescribe,  to  have  this  subparagraph  apply, 

the  term  "participant's  compensation"  means  the  compen- 
sation the  participant  would  have  received  for  the  year  if 
the  participant  was  paid  at  the  rate  of  compensation  paid 
immediately  before  becoming  permanently  and  totally  dis- 
abled. [This  subparagraph  shall  only  apply  if  contribu- 
tions made  with  respect  to  such  participant  are  nonforfeit- 
able when  made.]  This  subparagraph  shall  apply  only  if 
contributions  made  with  respect  to  amounts  treated  as  com- 
pensation under  this  subparagraph  are  nonforfeitable  when 
made. 

******* 
(6)  Special  limitation  for  employee  stock  ownership 

PLAN. — 

(A)  In  the  case  of  an  employee  stock  ownership  plan  (as 
defined  in  subparagraph  (B)),  under  which  no  more  than 
one-third  of  the  employer  contributions  for  a  year  are  allo- 
cated to  the  group  of  employees  consisting  of  officers, 
shareholders  owning  more  than  10  percent  of  the  employ- 
er's stock  (determined  under  subparagraph  (B)(iv)),  or  em- 
ployees described  in  subparagraph  (B)(iii),  the  amount  de- 
scribed in  paragraph  (c)(1)(A)  (as  adjusted  for  such  year 
pursuant  to  subsection  (d)(1))  for  a  year  with  respect  to  any 
participant  shall  be  equal  to  the  sum  of  (i)  the  amount  de- 
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scribed  in  paragraph  (c)(1)(A)  (as  so  adjusted)  determined 
without  regard  to  this  paragraph  and  (ii)  the  lesser  of  the 
amount  determined  under  clause  (i)  or  the  amount  of  em- 
ployer securities  contributed,  or  purchased  with  cash  con- 
tributed, to  the  employee  stock  ownership  plan. 

(B)  For  purposes  of  this  paragraph — 

(i)  the  term  '  'employee  stock  ownership  plan"  means 
an  employee  stock  ownership  plan  (within  the  mean- 
ing of  section  4975(e)(7))  or  a  tax  credit  employee  stock 
ownership  plan, 

(ii)  the  term  "employer  securities"  has  the  meaning 
given  to  such  term  by  section  [409A]  409, 

(iii)  an  employee  described  in  this  clause  is  any  par- 
ticipant whose  compensation  for  a  year  exceeds  an 
amount  equal  to  twice  the  amount  described  in  para- 
graph (c)(1)(A)  for  such  year  (as  adjusted  for  such  year 
pursuant  to  subsection  (d)(1)),  determined  without 
regard  to  subparagraph  (A)  of  this  paragraph,  and 

(iv)  an  individual  shall  be  considered  to  own  more 
than  10  percent  of  the  employer's  stock  if,  without 
regard  to  stock  held  under  the  employee  stock  owner- 
ship plan,  he  owns  (after  application  of  section  1563(e)) 
more  than  10  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to  vote  or  more 
than  10  percent  of  the  total  value  of  shares  of  all 
classes  of  stock. 

(C)  In  the  case  of  an  employee  stock  ownership  plan  (as 
described  in  section  4975(e)(7)),  under  which  no  more  than 
one-third  of  the  employer  contributions  for  a  year  which 
are  deductible  under  paragraph  (10)  of  section  404(a)  are 
allocated  to  the  group  of  employees  consisting  of  officers, 
shareholders  owning  more  than  10  percent  of  the  employ- 
er's stock  (determined  under  subparagraph  (B)(iv)),  or  em- 
ployees described  in  subparagraph  (B)(iii),  the  limitations 
imposed  by  this  section  shall  not  apply  to — 

(i)  forfeitures  of  employer  securities  under  an  em- 
ployee stock  ownership  plan  (as  described  in  section 
4975(e)(7))  if  such  securities  were  acquired  with  the 
proceeds  of  a  loan  (as  described  in  section 
404(a)(10)(A)),  or 

(ii)  employer  contributions  to  such  an  employee 
stock  ownership  plan  which  are  deductible  under  sec- 
tion 404(a)(10)(B)  and  charged  against  the  participant's 
account. 

[(7)  Certain  level  premium  annuity  contracts  under 
plans  benefiting  owner-employees.— Paragraph  (1)(B)  shall 
not  apply  to  a  contribution  described  in  section  401(e)  which  is 
made  on  behalf  of  a  participant  for  a  year  to  a  plan  which 
benefits  an  owner-employee  (within  the  meaning  of  section 
401(c)(3)),  if- 

[(A)  the  annual  addition  determined  under  this  section 
with  respect  to  the  participant  for  such  year  consists  solely 
of  such  contribution,  and 
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[(B)  the  participant  is  not  an  active  participant  at  any 
time  during  such  year  in  a  defined  benefit  plan  main- 
tained  by  the  employer. 
For  purposes  of  this  section  and  section  401(e),  in  the  case  of  a 
plan  which  provides  contributions  or  benefits  for  employees 
who  are  not  owner-employees,  such  plan  will  not  be  treated  as 
failing  to  satisfy  section  401(a)(4)  merely  because  contributions 
made  on  behalf  of  employees  who  are  not  owner-employees  are 
not  permitted  to  exceed  the  limitations  of  paragraph  (1)(B).] 

[(8)]  (7)  Certain  contributions  by  church  plans  not 
treated  as  exceeding  limits. — 

(A)  Alternative  exclusion  allowance. — Any  contribu- 
tion or  addition  with  respect  to  any  participant,  when  ex- 
pressed as  an  annual  addition,  which  is  allocable  to  the  ap- 
plication of  section  403(b)(2)(D)  to  such  participant  for  such 
year,  shall  be  treated  as  not  exceeding  the  limitations  of 
paragraph  (1). 

(B)  Contributions  not  in  excess  of  $40,000  ($10,000  per 
year)  . — 

(i)  In  general. — Notwithstanding  any  other  provi- 
sion of  this  subsection,  at  the  election  of  a  participant 
who  is  an  employee  of  a  church,  a  convention  or  asso- 
ciation of  churches,  including  an  organization  de- 
scribed in  section  414(e)(3)(B)(ii),  contributions  and 
other  additions  for  an  annuity  contract  or  retirement 
income  account  described  in  section  403(b)  with  re- 
spect to  such  participant,  when  expressed  as  an 
annual  addition  to  such  participant's  account,  shall  be 
treated  as  not  exceeding  the  limitation  of  paragraph 
(1)  if  such  annual  addition  is  not  in  excess  of  $10,000. 

(ii)  $40,000  aggregate  limitation. — The  total 
amount  of  additions  with  respect  to  any  participant 
which  may  be  taken  into  account  for  purposes  of  this 
subparagraph  for  all  years  may  not  exceed  $40,000. 

(iii)  NO    ELECTION    IF    PARAGRAPH     (4)(a)  ELECTION 

made. — No  election  may  be  made  under  this  subpara- 
graph for  any  year  if  an  election  is  made  under  para- 
graph (4)(A)  for  such  year. 

(C)  Annual  addition. — For  purposes  of  this  paragraph, 
the  term  "annual  addition"  has  the  meaning  given  such 
term  by  paragraph  (2). 

******* 

(e)  Limitation  in  Case  of  Defined  Benefit  Plan  and  Defined 
Contribution  Plan  for  Same  Employee. — 
(1)  In  general. — *  *  * 

******* 

(3)  Defined  contribution  plan  fraction. — For  purposes  of 
this  subsection,  the  defined  contribution  plan  fraction  for  any 
year  is  a  fraction — 

(A)  the  numerator  of  which  is  the  sum  of  the  annual  ad- 
ditions to  the  participant's  account  as  of  the  close  of  the 
year,  and 
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(B)  the  denominator  of  which  is  the  sum  of  the  lesser  of 
the  following  amounts  determined  for  such  year  and  for 
each  prior  year  of  service  with  the  employer: 

(i)  the  product  of  1.25,  multiplied  by  the  dollar  limi- 
tation in  effect  under  subsection  (c)(1)(A)  for  such  year 
(determined  without  regard  to  subsection  (c)(6)),  or 

(ii)  the  product  of— 

(I)  1.4,  multiplied  by — 

(II)  the  amount  which  may  be  taken  into  ac- 
count under  subsection  (c)(1)(B)  (or  subsection  (c) 
(7)  [or  (8) J,  if  applicable)  with  respect  to  such  in- 
dividual under  such  plan  for  such  year. 

******* 

(6)  Special  transition  rule  for  defined  contribution 
fraction  for  years  ending  after  december  31,  1982.— 

(A)  In  general. — At  the  election  of  the  plan  administra- 
tor, in  applying  paragraph  (3)  with  respect  to  any  year 
ending  after  December  31,  1982,  the  amount  taken  into  ac- 
count under  paragraph  (3)(B)  with  respect  to  each  partici- 
pant for  all  years  ending  before  January  1,  1983,  shall  be 
an  amount  equal  to  the  product  of— 

(i)  the  amount  determined  under  paragraph  (3)(B) 
(as  in  effect  for  the  year  ending  in  1982)  for  the  year 
ending  in  1982,  multiplied  by 

(ii)  the  transition  fraction. 

(B)  Transition  fraction. — The  term  ' 'transition  frac- 
tion" means  a  fraction — 

(i)  the  numerator  of  which  is  the  lesser  of— 

(I)  $51,875,  or 

(II)  1.4,  multiplied  by  25  percent  of  the  compen- 
sation of  the  participant  for  the  year  ending  in 
1981,  and 

(ii)  the  denominator  of  which  is  the  lesser  of— 

(I)  $41,500,  or 

(II)  25  percent  of  the  compensation  of  the  par- 
ticipant for  the  year  ending  in  1981. 

CO  Plan  must  have  been  in  existence  on  or  before 
july  l,  1982. — This  paragraph  shall  apply  only  to  plans 
which  were  in  existence  on  or  before  July  1,  1982. 

******* 

(k)  Special  Rules.— 

(1)  Defined  benefit  plan  and  defined  contribution 
plan. — For  purposes  of  this  title,  the  term  "defined  contribu- 
tion plan"  or  "defined  benefit  plan"  means  a  defined  contribu- 
tion plan  (within  the  meaning  of  section  414(i))  or  a  defined 
benefit  plan  (within  the  meaning  of  section  414(j)),  whichever 
applies,  which  is — 

(A)  a  plan  described  in  section  401(a)  which  includes  a 
trust  which  is  exempt  from  tax  under  section  501(a), 

(B)  an  annuity  plan  described  in  section  403(a), 

[(C)  a  qualified  bond  purchase  plan  described  in  section 
405(a),] 
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[(D)]   (C)  an  annuity  contract  described  in  section 

403(b), 

[(E)]  (D)  an  individual  retirement  account  described  in 
section  408(a), 

[(F)]  (E)  an  individual  retirement  annuity  described  in 
section  408(b),  or 

[(G)]  (F)  a  simplified  employee  pension  [,  or]. 

[(H)  an  individual  retirement  bond  described  in  section 
409.] 

******* 

SEC.  416.  SPECIAL  RULES  FOR  TOP-HEAVY  PLANS, 
(a)  General  Rule. — *  *  * 

******* 

(d)  Not  More  Than  $200,000  in  Annual  Compensation 
Taken  Into  Account. — 

(1)  In  general. — A  plan  meets  the  requirements  of  this  sub- 
section if  the  annual  compensation  of  each  employee  taken 
into  account  under  the  plan  does  not  exceed  the  first  $200,000. 

(2)  Cost-of-living  adjustments. — The  Secretary  shall  annu- 
ally adjust  the  $200,000  amount  contained  in  paragraph  (1)  of 
this  subsection  and  in  clause  (ii)  of  subsection  (c)(2)(B)  at  the 
same  time  and  in  the  same  manner  as  he  adjusts  the  dollar 
amount  contained  in  section  415(c)(1)(A). 

******* 

(f)  Coordination  Where  Employer  Has  2  or  More  Plans.— The 
Secretary  shall  prescribe  such  regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of  this  section  where  the  em- 
ployer has  2  or  more  plans  including  (but  not  limited  to)  regula- 
tions to  prevent  inappropriate  omissions  or  [require]  required  du- 
plication of  minimum  benefits  or  contributions. 

(g)  Top-Heavy  Plan  Defined. — For  purposes  of  this  section — 

(1)  In  general. — 

(A)  Plans  not  required  to  be  aggregated. — Except  as 
provided  in  subparagraph  (b),  the  term  " top-heavy  plan" 
means,  with  respect  to  any  plan  year — 

(i)  any  defined  benefit  plan  if,  as  of  the  determina- 
tion date,  the  present  value  of  the  cumulative  accrued 
benefits  under  the  plan  for  key  employees  exceeds  60 
percent  of  the  present  value  of  the  cumulative  accrued 
benefits  under  the  plan  for  all  employees,  and 

(ii)  any  defined  contribution  plan  if,  as  of  the  deter- 
mination date,  the  aggregate  of  the  accounts  of  key 
employees  under  such  plan  exceeds  60  percent  of  the 
aggregate  of  the  accounts  of  all  employees  under  such 
plan. 

(B)  Aggregated  plans. — Each  plan  of  an  employer  re- 
quired to  be  included  in  an  aggregation  group  shall  be 
treated  as  a  top-heavy  plan  if  such  group  is  a  top-heavy 
group. 

(2)  Aggregation. — For  purposes  of  this  subsection 

(A)  Aggregation  group. — 


753 


(i)  Required  Aggregation— The  term  "aggregation 
group"  means — 

(I)  each  plan  of  the  employer  in  which  a  key  em- 
ployee is  a  participant,  and 

(II)  each  other  plan  of  the  employer  which  en- 
ables any  plan  described  in  subclause  (I)  to  meet 
the  requirements  of  section  401(a)(4)  or  410. 

(ii)  Permissive  aggregation— The  employer  may 
treat  any  plan  not  required  to  be  included  in  an  aggre- 
gation group  under  clause  (i)  as  being  part  of  such 
group  if  such  group  would  continue  to  meet  the  re- 
quirements of  sections  401(a)(4)  and  410  with  such  plan 
being  taken  into  account. 

(B)  Top-heavy  group. — The  term  "top-heavy  group" 
means  any  aggregation  group  if— 

(i)  the  sum  (as  of  the  determination  date)  of — 

(I)  the  present  value  of  the  cumulative  accrued 
benefits  for  key  employees  under  all  defined  bene- 
fit plans  included  in  such  group,  and 

(II)  the  aggregate  of  the  accounts  of  key  employ- 
ees under  all  defined  contribution  plans  included 
in  such  group, 

(ii)  exceeds  60  percent  of  a  similar  sum  determined 
for  all  employees. 

(3)  Distributions  during  last  5  years  taken  into  ac- 
count.— For  purposes  of  determining — 

(A)  the  present  value  of  the  cumulative  accrued  benefit 
for  any  employee,  or 

(B)  the  amount  of  the  account  of  any  employee, 

such  present  value  or  amount  shall  be  increased  by  the  aggregate 
distributions  made  with  respect  to  such  employee  under  the  plan 
during  the  5-year  period  ending  on  the  determination  date.  The 
preceding  sentence  shall  also  apply  to  distributions  under  a  termi- 
nated plan  which  if  it  had  not  been  terminated  would  have  been 
required  to  be  included  in  an  aggregation  group. 

******* 

(i)  Definitions. — For  purposes  of  this  section — 
(1)  Key  employee. — 

(A)  In  general. — The  term  "key  employee"  means  [any 
participant  in  an  employer  plan]  an  employee  who,  at  any 
time  during  the  plan  year  or  any  of  the  4  preceding  plan 
years,  is — 

(i)  an  officer  of  the  employer, 

[(ii)  1  of  the  10  employees  owning  (or  considered  as 
owning  within  the  meaning  of  section  318)  the  largest 
interests  in  the  employer,] 

(ii)  1  of  the  10  employees  having  annual  compensa- 
tion from  the  employer  of  more  than  the  limitation  in 
effect  under  section  415(c)(1)(A)  and  owning  (or  consid- 
ered as  owning  within  the  meaning  of  section  318)  the 
largest  interests  in  the  employer, 

(iii)  a  5-percent  owner  of  the  employer,  or 
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(iv)  a  1 -percent  owner  of  the  employer  having  an 
annual  compensation  from  the  employer  of  more  than 
$150,000. 

For  purposes  of  clause  (i),  no  more  than  50  employees  (or,  if  less, 
the  greater  of  3  or  10  percent  of  the  employees)  shall  be  treated  as 
officers.  For  purposes  of  clause  (ii),  if  2  employees  have  the  same  in- 
terest in  the  employer,  the  employee  having  greater  annual  compen- 
sation from  the  employer  shall  be  treated  as  having  a  larger  inter- 
est 

(B)  Percentage  owners. — 

(i)  5-percent  owner. — For  purposes  of  this  para- 
graph, the  term  ' '5-percent  owner"  means — 

(I)  if  the  employer  is  a  corporation,  any  person 
who  owns  (or  is  considered  as  owning  within  the 
meaning  of  section  318)  more  than  5  percent  of 
the  outstanding  stock  of  the  corporation  or  stock 
possessing  more  than  5  percent  of  the  total  com- 
bined voting  power  of  all  stock  of  the  corporation, 
or 

(II)  if  the  employer  is  not  a  corporation,  any 
person  who  owns  more  than  5  percent  of  the  capi- 
tal or  profits  interest  in  the  employer. 

(ii)  1-percent  owner. — For  purposes  of  this  para- 
graph, the  term  "  1-percent  owner"  means  any  person 
who  would  be  described  in  clause  (i)  if  "1  percent" 
were  substituted  for  "5  percent"  each  place  it  appears 
in  clause  (i). 

(iii)  Constructive  ownership  rules. — For  purposes 
of  this  subparagraph  and  subparagraph  [(A)(ii)(II)] 

(AXii)— 

(I)  subparagraph  (C)  of  section  318(a)(2)  shall  be 
applied  by  substituting  "5  percent"  for  "50  per- 
cent", and 

(II)  in  the  case  of  any  employer  which  is  not  a 
corporation,  ownership  in  such  employer  shall  be 
determined  in  accordance  with  regulations  pre- 
scribed by  the  Secretary  which  shall  be  based  on 
principles  similar  to  the  principles  of  section  318 
(as  modified  by  subclause  (I)). 

(C)  Aggregation  rules  do  not  apply  for  purposes  of 

DETERMING  [5-PERCENT  OR  1-PERCENT  OWNERS  ]  OWNERSHIP 

in  the  employer. — The  rules  of  subsections  (b),  (c),  and 
(m)  of  section  414  shall  not  apply  for  purposes  of  determin- 
ing ownership  in  the  employer. 

******* 

PART  II— CERTAIN  STOCK  OPTIONS 

******* 

SEC.  422A.  INCENTIVE  STOCK  OPTIONS, 
(a)  In  General.—  *  *  * 

******* 

(c)  Special  Rules. — 
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(1)  Good  faith  efforts  to  value  stock. —  *  *  * 

*  *  *  *  *  *  * 

(9)  Special  rule  when  disabled. — For  purposes  of  subsection 
(a)(2),  in  the  case  of  an  employee  who  is  disabled  (within  the 
mean  of  section  [105(d)(4)),]  37(e)(3)),  the  3-month  period  of 
subsection  (a)(2)  shall  be  1  year. 

Subchapter  E — Accounting  Periods  and  Methods  of 

Accounting 

******* 

PART  I— ACCOUNTING  PERIODS 

******* 

SEC.  441.  PERIOD  FOR  COMPUTATION  OF  TAXABLE  INCOME. 

(a)  Computation  of  Taxable  Income — *  *  * 

*  *  *  *  *  *  * 

(f)  Election  of  Year  Consisting  of  52-53  Weeks.— 

(1)  General  rule. — A  taxpayer  who,  in  keeping  his  books, 
regularly  computes  his  income  on  the  basis  of  an  annual 
period  which  varies  from  52  to  53  weeks  and  ends  always  on 
the  same  day  of  the  week  and  ends  always — 

(A)  on  whatever  date  such  same  day  of  the  week  last 
occurs  in  a  calendar  month,  or 

(B)  on  whatever  date  such  same  day  of  the  week  falls 
which  is  nearest  to  the  last  day  of  a  calendar  month, 

may  (in  accordance  with  the  regulations  prescribed  under 
paragraph  (3))  elect  to  compute  his  taxable  income  for  purposes 
of  this  subtitle  on  the  basis  of  such  annual  period.  This  para- 
graph shall  apply  to  taxable  years  ending  after  the  date  of  the 
enactment  of  this  title. 

(2)  Special  rules  for  52-53  week  year. — 

(A)  Effective  dates. — In  any  case  in  which  the  effective 
date  or  the  applicability  of  any  provision  of  this  title  is  ex- 
pressed in  terms  of  taxable  years  beginning,  including,  or 
ending  with  reference  to  a  specified  date  which  is  the  first 
or  last  day  of  a  month,  a  taxable  year  described  in  para- 
graph (1)  shall  (except  for  purposes  of  the  computation 
under  section  \2Y\15)  be  treated — 

(i)  as  beginning  with  the  first  day  of  the  calendar 
month  beginning  nearest  to  the  first  day  of  such  tax- 
able year,  or 

(ii)  as  ending  with  the  last  day  of  the  calendar 
month  ending  nearest  to  the  last  day  of  such  taxable 
year, 

as  the  case  may  be 

mat.        *    .  uilclnV'.rf  *  L*         ,-.   .  ,  .» »  *  * 


PART  II— METHODS  OF  ACCOUNTING 
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Subpart  B— Taxable  Year  for  Which  Items  of  Gross  Income  Included 

******* 

SEC.  453.  INSTALLMENT  METHOD, 
(a)  General  Rule. — *  *  * 

******* 

(g)  Sale  of  Depreciable  Property  to  [Spouse  or]  80-Percent 
Owned  Entity. — 

(1)  In  general. — In  the  case  of  an  installment  sale  of  depre- 
ciable property  between  related  persons  within  the  meaning  of 
section  1239(b),  subsection  (a)  shall  not  apply,  and,  for  purposes 
of  this  title,  all  payments  to  be  received  shall  be  deemed  re- 
ceived in  the  year  of  the  disposition. 

(2)  Exception  where  tax  aviodance  not  a  principal  pur- 
pose.— Paragraph  (1)  shall  not  apply  if  it  is  established  to  the 
satisfaction  of  the  Secretary  that  the  disposition  did  not  have 
as  one  of  its  principal  purposes  the  avoidance  of  Federal 
income  tax. 

(h)  Use  of  Installment  Method  by  Shareholders  in  Section 
337  Liquidations. — 

(1)  Receipt  of  obligations  not  treated  as  receipt  of  pay- 
ment.— 

(A)  In  general. — If,  in  connection  with  a  liquidation  to 
which  section  337  applies,  in  a  transaction  to  which  section 
331  applies  the  shareholder  receives  (in  exchange  for  the 
shareholder's  stock)  an  installment  obligation  acquired  in 
respect  of  a  sale  or  exchange  by  the  corporation  during  the 
12-month  period  set  forth  in  section  337(a),  then,  for  pur- 
poses of  this  section,  the  receipt  of  payments  under  such 
obligation  (but  not  the  receipt  of  such  obligation)  by  the 
shareholder  shall  be  treated  as  the  receipt  of  payment  for 
the  stock. 

(B)  Obligations  attributable  to  sale  of  inventory 
must  result  from  bulk  sale. — Subparagraph  (A)  shall  not 
apply  to  an  installment  obligation  described  in  section 
337(b)(1)(B)  unless  such  obligation  is  also  described  in  sec- 
tion 337(b)(2)(B). 

(C)  Special  rule  where  obligor  and  shareholder  are 
related  persons. — If  the  obligor  of  any  installment  obliga- 
tion and  the  shareholder  are  married  to  each  other  or  are 
related  persons  (within  the  meaning  of  section  1239(b)),  to 
the  extent  such  installment  obligation  is  attributable  to 
the  deposition  by  the  corporation  of  depreciable  property — 

(i)  subparagraph  (A)  shall  not  apply  to  such  obliga- 
tion, and 

(ii)  for  purposes  of  this  title,  all  payments  to  be  re- 
ceived by  the  shareholder  shall  be  deemed  received  in 
the  year  the  shareholder  receives  the  obligation. 
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SEC.  453B.  GAIN  OR  LOSS  ON  DISPOSITION  OF  INSTALLMENT  OBLIGA- 
TIONS. 

(a)  General  Rule.—*  *  * 

******* 

(d)  Effect  of  Distribution  in  Certain  Liquidations. — 

(1)  Liquidations  to  which  section  332  applies. — If— 

(A)  an  installment  obligation  is  distributed  in  a  liquida- 
tion to  which  section  332  (relating  to  complete  liquidations 
of  subsidiaries)  applies,  and 

(B)  the  basis  of  such  obligation  in  the  hands  of  the  distri- 
butee is  determined  under  section  334(b)(1), 

then  no  gain  or  loss  with  respect  to  the  distribution  of  such  ob- 
ligation shall  be  recognized  by  the  distributing  corporation. 

(2)  Liquidations  to  which  section  337  applies.— If— 

(A)  an  installment  obligation  is  distributed  by  a  corpora- 
tion in  the  course  of  a  liquidation,  and 

(B)  under  section  337  (relating  to  gain  or  loss  on  sales  or 
exchanges  in  connection  with  certain  liquidations)  no  gain 
or  loss  would  have  been  recognized  to  the  corporation  if 
the  corporation  had  sold  or  exchanged  such  installment  ob- 
ligation on  the  day  of  such  distribution, 

then  no  gain  or  loss  shall  be  recognized  to  such  corporation  by 
reason  of  such  distribution.  The  preceding  sentence  shall  not 
apply  to  the  extent  that  under  subsection  (a)  gain  to  the  dis- 
tributing corporation  would  be  considered  as  gain  to  which  sec- 
tion 341(f),  617(d)(1),  1245(a),  1250(a),  [1251(c),]  1252(a),  or 
1254(a)  applies.  In  the  case  of  any  installment  obligation  which 
would  have  met  the  requirements  of  subparagraphs  (A)  and  (B) 
of  the  first  sentence  of  this  paragraph  but  for  section  337(f), 
gain  shall  be  recognized  to  such  corporation  by  reason  of  such 
distribution  only  to  the  extent  gain  would  have  been  recog- 
nized under  section  337(f)  if  such  corporation  had  sold  or  ex- 
changed such  installment  obligation  on  the  date  of  such  distri- 
bution. 

(e)  Life  Insurance  Companies.— 

(1)  In  general. — In  the  case  of  a  disposition  of  an  install- 
ment obligation  by  any  person  other  than  a  life  insurance  com- 
pany (as  defined  in  section  [801(a)]  816(a))  to  such  an  insur- 
ance company  or  to  a  partnership  of  which  such  an  insurance 
company  is  a  partner,  no  provision  of  this  subtitle  providing 
for  the  nonrecognition  of  gain  shall  apply  with  respect  to  any 
gain  resulting  under  subsection  (a).  If  a  corporation  which  is  a 
life  insurance  company  for  the  taxable  year  was  (for  the  pre- 
ceding taxable  year)  a  corporation  which  was  not  a  life  insur- 
ance company,  such  corporation  shall,  for  purposes  of  this  sub- 
section and  subsection  (a),  be  treated  as  having  transferred  to  a 
life  insurance  company,  on  the  last  day  of  the  preceding  tax- 
able year,  all  installment  obligations  which  it  held  on  such  last 
day.  A  partnership  of  which  a  life  insurance  company  becomes 
a  partner  shall,  for  purposes  of  this  subsection  and  subsection 
(a),  be  treated  as  having  transferred  to  a  life  insurance  compa- 
ny, on  the  last  day  of  the  preceding  taxable  year  of  such  part- 
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nership,  all  installment  obligations  which  it  holds  at  the  time 
such  insurance  company  becomes  a  partner. 

[(2)  Special  rule  where  life  insurance  company  elects  to 
treat  income  as  investment  income. — Paragraph  (1)  shall  not 
apply  to  any  transfer  or  deemed  transfer  of  an  installment  ob- 
ligation if  the  life  insurance  company  elects  (at  such  time  and 
in  such  manner  as  the  Secretary  may  by  regulations  prescribe) 
to  determine  its  life  insurance  company  taxable  income — 

[(A)  by  returning  the  income  on  such  installment  obli- 
gation under  the  installment  method  prescribed  in  section 
453,  and 

[(B)  if  such  income  would  not  otherwise  be  returnable 
as  an  item  referred  to  in  section  804(b)  or  as  long-term  cap- 
ital gain,  as  if  the  income  on  such  obligations  were  income 
specified  in  section  804(b).] 
(2)  Special  rule  where  life  insurance  company  elects  to 
treat  income  as  not  related  to  insurance  business. — para- 
graph (1)  shall  not  apply  to  any  transfer  or  deemed  transfer  of 
an  installment  obligation  if  the  life  insurance  company  elects 
(at  such  time  and  in  such  manner  as  the  Secretary  may  by  regu- 
lations prescribe)  to  determine  its  life  insurance  company  tax- 
able income — 

(A)  by  returning  the  income  on  such  installment  obliga- 
tion under  the  installment  method  prescribed  in  section 
453,  and 

(B)  as  if  such  income  were  an  item  attributable  to  a  non- 
insurance  business  (as  defined  in  section  806(c)(3)). 

******* 

(g)  Transfers  Between  Spouses  or  Incident  to  Divorce.— In 
the  case  of  any  transfer  described  in  subsection  (a)  of  section  1041 — 

(1)  subsection  (a)  shall  not  apply,  and 

(2)  the  same  tax  treatment  with  respect  to  the  transferred  in- 
stallment obligation  shall  apply  to  the  transferee  as  would  have 
applied  to  the  transferor. 

******* 

SEC.  457.  DEFERRED  COMPENSATION  PLANS  WITH  RESPECT  TO  SERVICE 
FOR  STATE  AND  LOCAL  GOVERNMENTS. 

(a)  Year  of  Inclusion  in  Gross  Income.—*  *  * 

******* 

(e)  Tax  Treatment  of  Participants  Where  Plan  or  Arrange- 
ment of  State  is  not  Eligible. — 

(1)  In  general. — In  the  case  of  a  plan  of  a  State  providing 
for  a  deferral  of  compensation,  if  such  plan  is  not  an  eligible 
State  deferred  compensation  plan,  then — 

(A)  the  compensation  shall  be  included  in  the  gross 
income  of  the  participant  or  beneficiary  for  the  first  tax- 
able year  in  which  there  is  no  substantial  risk  of  forfeiture 
of  the  rights  to  such  compensation,  and 

(B)  the  tax  treatment  of  any  amount  made  available 
under  the  plan  to  a  participant  or  beneficiary  shall  be  de- 
termined under  section  72  (relating  to  annuities,  etc.). 

(2)  Exceptions.— Paragraph  (1)  shall  not  apply  to— 
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(A)  a  plan  described  in  section  401(a)  which  includes  a 
trust  exempt  from  tax  under  section  501(a), 

(B)  an  annuity  plan  or  contract  described  in  section  403, 
[(C)  a  qualified  bond  purchase  plan  described  in  section 

405(a),] 

[(D)]  (C)  that  portion  of  any  plan  which  consists  of  a 
transfer  of  property  described  in  section  83,  and 

[(E)]  (D)  that  portion  of  any  plan  which  consists  of  a 
trust  to  which  section  402(b)  applies. 

******* 

Subpart  C — Taxable  Year  for  Which  Deductions  Taken 

******* 

SEC.  465.  DEDUCTIONS  LIMITED  TO  AMOUNT  AT  RISK 

(a)  Limitation  to  Amount  at  Risk.— 

(1)  In  general. — In  the  case  of— 

(A)  an  individual,  and 

(B)  a  C  corporation  with  respect  to  which  the  stock  own- 
ership requirement  of  paragraph  (2)  of  section  542(a)  is 
met, 

engaged  in  an  activity  to  which  this  section  applies,  any  loss 
from  such  activity  for  the  taxable  year  shall  be  allowed  only  to 
the  extent  of  the  aggregate  amount  with  respect  to  which  the 
taxpayer  is  at  risk  (within  the  meaning  of  subsection  (b))  for 
such  activity  at  the  close  of  the  taxable  year. 

******* 

(b)  Amounts  Considered  at  Risk. — 

(1)  In  general. — For  purposes  of  this  section,  a  taxpayer 
shall  be  considered  at  risk  for  an  activity  with  respect  to 
amounts  including — 

(A)  the  amount  of  money  and  the  adjusted  basis  of  other 
property  contributed  by  the  taxpayer  to  the  activity,  and 

(B)  amounts  borrowed  with  respect  to  such  activity  (as 
determined  under  paragraph  (2)). 

(2)  Borrowed  amounts. — For  purposes  of  this  section,  a  tax- 
payer shall  be  considered  at  risk  with  respect  to  amounts  bor- 
rowed for  use  in  an  activity  to  the  extent  that  he — 

(A)  is  personally  liable  for  the  repayment  of  such 
amounts,  or 

(B)  has  pledged  property,  other  than  property  used  in 
such  activity,  as  security  for  such  borrowed  amount  (to  the 
extent  of  the  net  fair  market  value  of  the  taxpayer's  inter- 
est in  such  property). 

No  property  shall  be  taken  into  account  as  security  if  such 
property  is  directly  or  indirectly  financed  by  indebtedness 
which  is  secured  by  property  described  in  paragraph  (1). 

[(3)  Certain  borrowed  amounts  excluded. — For  purposes 
of  paragraph  (1)(B),  amounts  borrowed  shall  not  be  considered 
to  be  at  risk  with  respect  to  an  activity  if  such  amounts  are 
borrowed  from  any  person  who — 

[(A)  has  an  interest  (other  than  an  interest  as  a  credi- 
tor) in  such  activity,  or 
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[(B)  has  a  relationship  to  the  taxpayer  specified  within 
any  one  of  the  paragraphs  of  section  267(b).] 
(3)  Certain  borrowed  amount  excluded. — 

(A)  In  General.— For  purposes  of  paragraph  (1)(B), 
amounts  borrowed  shall  not  be  considered  to  be  at  risk 
with  respect  to  an  activity  if  such  amounts  are  borrowed 
from  any  person  who  has  an  interest  in  such  activity. 

(B)  Exceptions. — 

(i)  Interest  as  creditor— Subparagraph  (A)  shall 
not  apply  to  an  interest  as  a  creditor  in  the  activity. 

(ii)  Interest  as  shareholder  with  respect  to 

AMOUNTS  BORROWED  BY  CORPORATION. — In  the  COSe  of 

amounts  borrowed  by  a  corporation  from  a  sharehold- 
er, subparagraph  (A)  shall  not  apply  to  an  interest  as  a 
shareholder. 
(c)  Activities  to  Which  Section  Applies. — 

(1)  Types  of  activities. — This  section  applies  to  any  taxpayer 
engaged  in  the  activity  of— 

(A)  holding,  producing,  or  distributing  motion  picture 
films  or  video  tapes, 

(B)  farming  (as  defined  in  section  464(e)), 

(C)  leasing  any  section  1245  property  (as  defined  in  sec- 
tion 1245(a)(3)), 

(D)  exploring  for,  or  exploiting,  oil  and  gas  resources,  or 

(E)  exploring  for,  or  exploiting,  geothermal  deposits  (as 
defined  in  section  613(e)(3))  as  a  trade  or  business  or  for 
the  production  of  income. 

[(2)  Separate  activities. — For  purposes  of  this  section,  a 
taxpayer's  activity  with  respect  to  each — 
[(A)  film  or  video  tape, 

[(B)  section  1245  property  which  is  leased  or  held  for 
leasing, 
[(C)  farm, 

[(D)  oil  and  gas  property  (as  defined  under  section  614),  ! 

or 

[(E)  geothermal  property  (as  defined  under  section  614)  I 
shall  be  treated  as  a  separate  activity.  A  partner's  interest  in  a  I 
partnership  or  a  shareholder's  interest  in  an  S  corporation  j 
shall  be  treated  as  a  single  activity  to  the  extent  that  the  part- 
nership or  the  S  corporation  is  engaged  in  activities  described 
in  any  subparagraph  of  this  paragraph.] 

(2)  Separate  activities. — For  purposes  of  this  section — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  a  taxpayer's  activity  with  respect  to  each— 

(i)  film  or  video  tape, 

(ii)  section  1245  property  which  is  leased  or  held  for 
leasing, 

(Hi)  farm, 

(iv)  oil  and  gas  property  (as  defined  under  section 
6W,  or 

(v)  geothermal  property  (as  defined  under  section 
6W, 

shall  be  treated  as  a  separate  activity. 
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(B)  Aggregation  of  activities  where  taxpayer  actively 

PARTICIPATES  IN  MANAGEMENT  OF  EACH  ACTIVITY. — 

(i)  In  general.— All  activities  which  are  described  in 
both  subparagraph  (A)  and  clause  (ii)  of  this  subpara- 
graph and  which  constitute  part  or  all  of  a  trade  or 
business  shall  be  treated  as  1  activity. 

(ii)  Activities. — An  activity  is  described  in  this  clause 

if- 

(I)  the  taxpayer  actively  participates  in  the  man- 
agement of  such  activity,  or 

(II)  such  activity  is  carried  on  by  a  partnership 
or  an  S  corporation  and  65  percent  or  more  of  the 
losses  for  the  taxable  year  is  allocable  to  persons 
who  actively  participate  in  the  management  of 
such  activity. 

(3)  Extension  to  other  activities. — 

(A)  In  general. — In  the  case  of  taxable  years  beginning 
after  December  31,  1978,  this  section  also  applies  to  each 
activity — 

(i)  engaged  in  by  the  taxpayer  in  carrying  on  a  trade 
or  business  or  for  the  production  of  income,  and 

(ii)  which  is  not  described  in  paragraph  (1). 

(B)  Aggregation  of  activities  where  taxpayer  active- 
ly PARTICIPATES  IN  MANAGEMENT  OF  TRADE  OR  BUSINESS. — 

Except  as  provided  in  subparagraph  (C),  for  purposes  of 
this  section,  activities  described  in  subparagraph  (A)  which 
constitute  a  trade  or  business  shall  be  treated  as  one  activ- 
ity if- 

(i)  the  taxpayer  actively  participates  in  the  manage- 
ment of  such  trade  or  business,  or 

(ii)  such  trade  or  business  is  carried  on  by  a  partner- 
ship or  an  S  corporation  and  65  percent  or  more  of  the 
losses  for  the  taxable  year  is  allocable  to  persons  who 
actively  participate  in  the  management  of  the  trade  or 
business. 

(C)  Aggregation  or  separation  of  activities  under 
regulations. — The  Secretary  shall  prescribe  regulations 
under  which  activities  described  in  subparagraph  (A)  shall 
be  aggregated  or  treated  as  separate  activities. 

(D)  Exclusions  for  real  property. — In  the  case  of  activ- 
ities described  in  subparagraph  (A),  the  holding  of  real 
property  (other  than  mineral  property)  shall  be  treated  as 
a  separate  activity,  and  subsection  (a)  shall  not  apply  to 
losses  from  such  activity.  For  purposes  of  the  preceding 
sentence,  personal  property  and  services  which  are  inci- 
dental to  making  real  property  available  as  living  accom- 
modations shall  be  treated  as  part  of  the  activity  of  hold- 
ing such  real  property. 

(E)  Applications  of  subsection  (b)(3). — In  the  case  of 
an  activity  described  in  subparagraph  (A),  subsection  (b)(3) 
shall  apply  only  to  the  extent  provided  in  regulations  pre- 
scribed by  the  Secretary. 

(4)  Exclusion  for  certain  equipment  leasing  by  closely- 
held  CORPORATIONS.— 


762 


(A)  In  general. — In  the  case  of  a  corporation  described 
in  subsection  (a)(1)(B)  actively  engaged  in  equipment  leas- 
ing— 

(i)  the  activity  of  equipment  leasing  shall  be  treated 
as  a  separate  activity,  and 

(ii)  subsection  (a)  shall  not  apply  to  losses  from  such 
activity. 

(B)  50-percent  gross  receipts  test. — For  purposes  of 
subparagraph  (A),  a  corporation  shall  not  be  considered  to 
be  actively  engaged  in  equipment  leasing  unless  50  percent 
or  more  of  the  gross  receipts  of  the  corporation  for  the  tax- 
able year  is  attributable,  under  regulations  prescribed  by 
the  Secretary,  to  equipment  leasing. 

(C)  Component  members  of  controlled  group  tested 
as  a  single  corporation. — For  purposes  of  subparagraph 
(A),  the  component  members  of  a  controlled  group  of  cor- 
porations shall  be  treated  as  a  single  corporation. 

(5)  Waiver  of  controlled  group  rule  where  there  is  sub- 
stantial LEASING  ACTIVITY.— 

(A)  In  general. — In  the  case  of  the  component  members 
of  a  qualified  leasing  group,  paragraph  (4)  shall  be  ap- 
plied— 

(i)  by  substituting  "80  percent"  for  "50  percent"  in 
subparagraph  (B)  thereof,  and 

(ii)  as  if  paragraph  (4)  did  not  include  subparagraph 
(C)  thereof. 

(B)  Qualified  leasing  group. — For  purposes  of  this 
paragraph,  the  term  "qualified  leasing  group"  means  a 
controlled  group  of  corporations  which,  for  the  taxable 
year  and  each  of  the  2  immediately  preceding  taxable 
years,  satisfied  each  of  the  following  3  requirements: 

(i)  At  least  3  employees. — During  the  entire  year, 
the  group  had  at  least  3  fulltime  employees  substan- 
tially all  of  the  services  of  whom  were  services  directly 
related  to  the  equipment  leasing  activity  of  the  quali- 
fied leasing  members. 

(ii)  At  least  5  separate  leasing  transactions. — 
During  the  year,  the  qualified  leasing  members  in  the 
aggregate  entered  into  at  least  5  separate  equipment 
leasing  transactions. 

(iii)  At  least  $1,000,000  equipment  leasing  re- 
ceipts.— During  the  year,  the  qualified  leasing  mem- 
bers in  the  aggregate  had  at  least  $1,000,000  in  gross 
receipts  from  equipment  leasing. 

The  term  "qualified  leasing  group"  does  not  include  any 
controlled  group  of  corporations  to  which,  without  regard 
to  this  paragraph,  paragraph  (4)  applies. 

(C)  Qualified  leasing  member. — For  purposes  of  this 
paragraph,  a  corporation  shall  be  treated  as  a  qualified 
leasing  member  for  the  taxable  year  only  if  for  each  of  the 
taxable  years  referred  to  in  subparagraph  (B) — 

(i)  it  is  a  component  member  of  the  controlled  group 
of  corporations,  and 
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(ii)  it  meets  the  requirements  of  paragraph  (4)(B)  (as 
modified  subparagraph  (A)(i)  of  this  paragraph). 

(6)  Definitions  relating  to  paragraphs  (4)  and  (5).— For 
purposes  of  paragraphs  (4)  and  (5) — 

(A)  Equipment  leasing. — The  term  "equipment  leasing" 
means — 

(i)  the  leasing  of  equipment  which  is  section  1245 
property,  and 

(ii)  the  purchasing,  servicing,  and  selling  of  such 
equipment. 

(B)  Leasing  of  master  sound  recordings,  etc.,  ex- 
cluded.— The  term  "equipment  leasing"  does  not  include 
the  leasing  of  master  sound  recordings,  and  other  similar 
contractual  arrangements  with  respect  to  tangible  or  in- 
tangible assets  associated  with  literary,  artistic,  or  musical 
properties. 

(C)  Controlled  group  of  corporations;  component 
member. — The  terms  "controlled  group  of  corporations" 
and  "component  member"  have  the  same  meanings  as 
when  used  in  section  1563.  The  determination  of  the  tax- 
able years  taken  into  account  with  respect  to  any  con- 
trolled group  of  corporations  shall  be  made  in  a  manner 
consistent  with  the  manner  set  fourth  in  section  1563. 

(7)  Exclusion  of  active  businesses  of  qualified  c  corpo- 
rations.— 

(A)  In  general. — In  the  case  of  a  taxpayer  which  is  a 
qualified  C  corporation — 

(i)  each  qualifying  business  carried  on  by  such  tax- 
payer (or  carried  on  by  a  partnership  of  which  such 
taxpayer  is  a  partner)  shall  be  treated  as  a  separate  ac- 
tivity, and 

(ii)  subsection  (a)  shall  not  apply  to  losses  from  such 
business. 

(B)  Qualified  c  corporation— For  purposes  of  subpara- 
graph (A),  the  term  "qualified  C  corporation"  means  any 
corporation  described  in  subparagraph  (B)  of  subsection 
(a)(1)  which  is  not — 

(i)  a  personal  holding  company  (as  defined  in  section 
542(a)), 

(ii)  a  foreign  personal  holding  company  (as  defined 
in  section  552(a)),  or 

(Hi)  a  personal  service  corporation  (as  defined  in  sec- 
tion 269 A(b)  but  determined  by  substituting  "5 percent" 
for  "10 percent"  in  section  269A(b)(2)). 

(C)  Qualifying  business. — For  purposes  of  this  para- 
graph, the  term  "qualifying  business"  means  any  business 
if- 

(i)  during  the  entire  12-month  period  ending  on  the 
last  day  of  the  taxable  year,  such  corporation  had  at 
least  1  full-time  employee  substantially  all  of  the 
services  of  whom  were  in  the  active  management  of 
such  business, 

(ii)  during  the  entire  12-month  period  ending  on  the 
last  day  of  the  taxable  year,  such  corporation  had  at 
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least  3  full-time,  non-owner  employees  substantially  all 
of  the  services  of  whom  were  services  directly  related  to 
such  business, 

(Hi)  the  amount  of  the  deductions  which  are  allow- 
able to  the  taxpayer  solely  by  reason  of  sections  162 
and  404  for  the  taxable  year  exceeds  15  of  the  gross 
income  from  such  business  for  such  year,  and 

(iv)  such  business  is  not  an  excluded  business. 
(D)  Special  rules  for  application  of  subparagraph 
(O  — 

(i)  Partnerships  held  primarily  by  corpora- 
tions.— In  the  case  of  a  business  of  a  partnership  of 
which  the  taxpayer  is  a  partner,  the  requirements  of 
clause  (ii)  of  subparagraph  (C)  are  met  if  (and  only 
if)- 

(I)  at  least  50  percent  of  the  profits  interests  in 
the  partnership  are  held  by  partners  which  are  cor- 
porations, and 

(II)  the  number  of  full-time  nonowner  employees 
of  the  partnership  (or  the  taxpayer)  substantially 
all  of  the  services  of  whom  are  services  directly  re- 
lated to  such  business  equals  or  exceeds  3  times  the 
number  of  corporate  partners  of  such  partnership. 

(ii)  Deduction  for  owner  employee  compensation 
not  taken  into  account. — For  purposes  of  clause  (Hi) 
of  subparagraph  (C),  there  shall  not  be  taken  into  ac- 
count any  deduction  in  respect  of  compensation  for  per- 
sonal services  rendered  by  any  employee  (other  than  a 
non-owner  employee)  of  the  taxpayer  or  any  member  of 
such  employees  family  (within  the  meaning  of  section 
318(a)(1)). 

(Hi)  Special  rule  for  banks. — For  purposes  of 
clause  (Hi)  of  subparagraph  (C),  in  the  case  of  a  bank 
(as  defined  in  section  581)  or  a  financial  institution  to 
which  section  591  applies — 

(I)  gross  income  shall  be  determined  without 
regard  to  the  exclusion  of  interest  from  gross 
income  under  section  103,  and 

(II)  in  addition  to  the  deductions  described  in 
such  clause,  there  shall  also  be  taken  into  account 
the  amount  of  the  deductions  which  are  allowable 
for  amounts  paid  or  credited  to  the  accounts  of  de- 
positors or  holders  of  accounts  as  dividends  or  in- 
terest on  their  deposits  or  withdrawable  accounts 
under  section  163  or  591. 

(iv)  Special  rule  for  life  insurance  companies. — 

(I)  In  general. — Clause  (Hi)  of  subparagraph  (C) 
shall  not  apply  to  any  insurance  business  of  a 
qualified  life  insurance  company. 

(II)  Insurance  business. — For  purposes  of  sub- 
clause (I),  the  term  "insurance  business"  means 
any  business  which  is  not  a  noninsurance  business 
(within  the  meaning  of  section  806(c)(3)). 
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(III)  Qualified  life  insurance  company. — For 
purposes  of  subclause  (I),  the  term  "qualified  life 
insurance  company"  means  any  company  which 
would  be  a  life  insurance  company  as  defined  in 
section  816  if  unearned  premiums  were  not  taken 
into  account  under  subsections  (a)(2)  and  (c)  of  sec- 
tion 816. 

(E)  Definitions. — For  purposes  of  this  section — 

(i)  Nonowner  employee. — The  term  unonowner  em- 
ployee" means  any  employee  who  does  not  own,  at  any 
time  during  the  taxable  year,  more  than  5  percent  in 
value  of  the  outstanding  stock  of  the  taxpayer.  For  pur- 
poses of  the  preceding  sentence,  section  318  shall  apply, 
except  that  "5  percent"  shall  be  substituted  for  "50 per- 
cent" in  section  318(a)(2)(C). 

(ii)  Excluded  business. — The  term  "excluded  busi- 
ness "  means — 

(I)  equipment  leasing  (as  defined  in  paragraph 
(6)),  and 

(II)  any  business  involving  the  use,  exploitation, 
sale,  lease,  or  other  disposition  of  master  sound  re- 
cordings, motion  picture  films,  video  tapes,  or  tan- 
gible or  intangible  assets  associated  with  literary, 
artistic,  musical,  or  similar  properties. 

(Hi)  Special  rules  relating  to  communications 

INDUSTRY,  ETC. — 

(I)  Property  not  excluded  where  taxpayer 
completely  at  risk. — Subclause  (II)  of  clause  (ii) 
shall  not  apply  to  any  property  if  the  taxpayer  is 
completely  at  risk  with  respect  to  all  amounts  ex- 
pended in  connection  with  the  acquisition  or  cre- 
ation of  such  property. 

(II)  Certain  licensed  businesses  not  ex- 
cluded.— For  purposes  of  subclause  (II)  of  clause 
(ii),  the  provision  of  radio,  television,  cable  televi- 
sion, or  similar  services  pursuant  to  a  license  or 
franchise  granted  by  the  Federal  Communications 
Commission  or  any  other  Federal,  State,  or  local 
authority  shall  not  constitute  an  excluded  business 
by  reason  of  such  subclause. 

(F)  Affiliated  group  treated  as  i  taxpayer.— For  pur- 
poses of  this  paragraph — 

(i)  In  general. — Except  as  provided  in  clause  (Hi), 
the  component  members  of  an  affiliated  group  of  corpo- 
rations shall  be  treated  as  a  single  taxpayer. 

(ii)  Affiliated  group  of  corporations. — The  term 
"affiliated  group  of  corporations"  means  an  affiliated 
group  (as  defined  in  section  1504(a))  which  files  or  is 
required  to  file  consolidated  income  tax  returns. 

(Hi)  Component  member. — 

(I)  In  general. — The  term  "component  member" 
means  an  includible  corporation  (as  defined  in  sec- 
tion 1504)  which  is  a  member  of  the  affiliated 
group. 
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(II)  Personal  holding  companies,  etc.,  not 

TREATED    AS    COMPONENT    MEMBERS. — The  term 

"component  member"  does  not  include  any  corpo- 
ration described  in  clause  (i),  (ii),  or  (Hi)  of  subpar- 
agraph (B). 

(G)  Special  rule  for  determining  whether  a  domes- 
tic CORPORATION  IS  A  PERSONAL  HOLDING  COMPANY. — For 

purposes  of  determining  whether  a  domestic  corporation  is 
a  personal  holding  company  for  purposes  of  this  paragraph, 

if- 

(i)  such  domestic  corporation  owns  directly  stock  of  a 
foreign  corporation  meeting  the  ownership  require- 
ments of  section  1504(a)(1),  and 

(ii)  the  income  of  such  foreign  corporation  meets  the 
requirements  of  section  954(b)(3)(A)  (that  less  than  10 
percent  of  gross  income  of  a  corporation  be  foreign  base 
company  income), 

then  the  dividends  from  such  foreign  corporation  shall  not 
be  treated  as  personal  holding  company  income  (as  defined 
in  section  543(a))  of  such  domestic  corporation  and  the  em- 
ployees and  their  activities  (and  the  income  and  expenses) 
of  such  foreign  corporation  shall  be  treated  as  the  employ- 
ees and  activities  (and  income  and  expenses)  of  such  domes- 
tic corporation. 

Subchapter  F — Exempt  Organizations 

******* 

PART  II— PRIVATE  FOUNDATIONS 

******* 

SEC.  507.  TERMINATION  OF  PRIVATE  FOUNDATION  STATUS. 

(a)  General  Rule. — *  *  * 

******* 

(d)  Aggregate  Tax  Benefit.— 

(1)  In  General. — For  purposes  of  subsection  (c),  the  aggre- 
gate tax  benefit  resulting  from  the  section  501(c)(3)  status  of 
any  private  foundation  is  the  sum  of— 

(A)  the  aggregate  increases  in  tax  under  chapters  1,  11, 
and  12  (or  the  corresponding  provisions  of  prior  law)  which 
would  have  been  imposed  with  respect  to  all  substantial 
contributors  to  the  foundation  if  deductions  for  all  contri- 
butions made  by  such  contributors  to  the  foundation  after 
February  28,  1913,  had  been  disallowed,  and 

(B)  the  aggregate  increases  in  tax  under  chapter  1  (or 
the  corresponding  provisions  of  prior  law)  which  would 
have  been  imposed  with  respect  to  the  income  of  the  pri- 
vate foundation  for  taxable  years  beginning  after  Decem- 
ber 31,  1912,  if  (i)  it  had  not  been  exempt  from  tax  under 
section  501(a)  (or  the  corresponding  provisions  of  prior 
law),  and  (ii)  in  the  case  of  a  trust,  deductions  under  sec- 
tion 642(c)  (or  the  corresponding  provisions  of  prior  law  had 
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been  limited  to  20  percent  of  the  taxable  income  of  the 
trust  (computed  without  the  benefit  of  section  642(c)  but 
with  the  benefit  of  section  170(b)(1)(A)),  and 

(C)  interest  on  the  increases  in  tax  determined  under 
subparagraphs  (A)  and  (B)  from  the  first  date  on  which 
each  such  increase  would  have  been  due  and  payable  to 
the  date  on  which  the  organization  ceases  to  be  a  private 
foundation. 
(2)  Substantial  contributor. — 

(A)  Definition. — For  purposes  of  paragraph  (1),  the  term 
"substantial  contributor"  means  any  person  who  contrib- 
uted or  bequeathed  an  aggregate  amount  of  more  than 
$5,000  to  the  private  foundation,  if  such  amount  is  more 
than  2  percent  of  the  total  contributions  and  bequests  re- 
ceived by  the  foundation  before  the  close  of  the  taxable 
year  of  the  foundation  in  which  the  contribution  or  be- 
quest is  received  by  the  foundation  from  such  person.  In 
the  case  of  a  trust,  the  term  "substantial  contributor"  also 
means  the  creator  of  the  trust. 

(B)  Special  rules.— For  purposes  of  subparagraph  (A)— 

(i)  each  contribution  or  bequest  shall  be  valued  at 
fair  market  value  on  the  date  it  was  received, 

(ii)  in  the  case  of  a  foundation  which  is  in  existence 
on  October  9,  1969,  all  contributions  and  bequests  re- 
ceived on  or  before  such  date  shall  be  treated  (except 
for  purposes  of  clause  (i))  as  if  received  on  such  date, 

(iii)  an  individual  shall  be  treated  as  making  all  con- 
tributions and  bequests  made  by  his  spouse,  and 

(iv)  any  person  who  is  a  substantial  contributor  on 
any  date  shall  remain  a  substantial  contributor  for  all 
subsequent  periods. 

(C)  Person  ceases  to  be  substantial  contributor  in 

CERTAIN  CASES.— 

(i)  In  general. — A  person  shall  cease  to  be  treated  as 
a  substantial  contributor  with  respect  to  any  private 
foundation  as  of  the  close  of  any  taxable  year  of  such 
foundation  if— 

(I)  during  the  10-year  period  ending  at  the  close 
of  such  taxable  year  such  person  (and  all  related 
persons)  have  not  made  any  contribution  to  such 
private  foundation, 

(II)  at  no  time  during  such  10-year  period  was 
such  person  (or  any  related  person)  a  foundation 
manager  of  such  private  foundation,  and 

(III)  the  aggregate  contributions  made  by  such 
person  (and  related  persons)  are  determined  by  the 
Secretary  to  be  insignificant  when  compared  to  the 
aggregate  amount  of  contributions  to  such  funda- 
tion  by  one  other  person. 

For  purposes  of  subclause  (III),  appreciation  on  contri- 
butions while  held  by  the  foundation  shall  be  taken 
into  account. 

(ii)  Related  person. — For  purposes  of  clause  (i),  the 
term   "related  person"  means,   with  respect  to  any 
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person,  any  other  person  who  would  be  a  disqualified 
person  (within  the  meaning  of  section  49ffi)  by  reason 
of  his  relationship  to  such  person.  In  the  case  of  a  con- 
tributor which  is  a  corporation,  the  term  also  includes 
any  officer  or  director  of  such  corporation. 

******* 

PART  III— TAXATION  OF  BUSINESS  INCOME  OF  CERTAIN 
EXEMPT  ORGANIZATIONS 

******* 

SEC.  514.  UNRELATED  DEBT-FINANCING  INCOME. 

(a)  Unrelated  Debt-Financed  Income  and  Deductions. — *  *  * 

******* 

(c)  Acquisition  Indebtedness- 
CD  General  rule. — *  *  * 

(9)  Real  property  acquired  by  qualified  trust. — For  pur- 
-    poses  of  this  section — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  '  'acquisition  indebtedness' '  does  not  include 
indebtedness  incurred  by  a  qualified  trust  in  acquiring  or 
improving  any  real  property. 

(B)  Exceptions. — The  provisions  of  subparagraph  (A) 
shall  not  apply  in  any  case  in  which — 

(i)  the  acquisition  price  is  not  a  fixed  amount  deter- 
mined as  of  the  date  of  acquisition; 

(ii)  the  amount  of  any  indebtedness  or  any  other 
amount  payable  with  respect  to  such  indebtedness,  or 
the  time  for  making  any  payment  of  any  such  amount, 
is  dependent,  in  whole  or  in  part,  upon  any  revenue, 
income,  or  profits  derived  from  such  real  property; 

(iii)  the  real  property  is  at  any  time  after  the  acqui- 
sition leased  by  the  qualified  trust  to  the  person  sell- 
ing such  property  to  such  trust  or  to  any  person  who 
bears  a  relationship  described  in  section  267(b)  or 
707(b)  to  such  person; 

(iv)  the  real  property  is  acquired  from,  or  is  at  any 
time  after  the  acquisition  leased  by  the  qualified  trust 
to,  any  person  who — 

(I)  bears  a  relationship  which  is  described  in  sec- 
tion 4975(e)(2)(C),  (E),  or  (G)  to  any  plan  with  re- 
spect to  which  such  trust  was  formed,  or 

(II)  bears  a  relationship  which  is  described  in 
section  4975(e)(2)(F)  or  (H)  to  any  person  described 
in  subclause  (I);  or 

(v)  any  person  described  in  clause  (iii)  or  (iv)  pro- 
vides the  qualified  trust  with  nonrecourse  financing  in 
connection  with  such  transaction  and  such  debt — 

(I)  is  subordinate  to  any  other  indebtedness  on 
such  property,  or 
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(II)  bears  interest  at  a  rate  which  is  significant- 
ly less  than  the  rate  available  from  any  person 
not  described  in  clause  (iii)  or  (iv)  at  the  time  such 
indebtedness  is  incurred. 
(C)  Qualified  trust. — For  purposes  of  this  paragraph, 
the  term  "qualified  trust"  means  any  trust  which  consti- 
tutes a  qualified  trust  under  section  401. 

PART  VI— POLITICAL  ORGANIZATIONS 

Sec.  527.  Political  organizations. 
SEC.  527.  POLITICAL  ORGANIZATIONS, 
(a)  General  Rule. — *  *  * 

******* 

(g)  Treatment  of  Newsletter  Funds.— 

(1)  In  general. — For  purposes  of  this  section,  a  fund  estab- 
lished and  maintained  by  an  individual  who  holds,  has  been 
elected  to,  or  is  a  candidate  (within  the  meaning  of  section 
[41(c)(2)]  24(c)(2))  for  nomination  or  election  to,  any  Federal, 
State,  or  local  elective  public  office  to  use  by  such  individual 
exclusively  for  the  preparation  and  circulation  of  such  indi- 
vidual's newsletter  shall,  except  as  provided  in  paragraph  (2), 
be  treated  as  if  such  fund  constituted  a  political  organization. 

(2)  Additional  modifications. — In  the  case  of  any  fund  de- 
scribed in  paragraph  (1) — 

(A)  the  exempt  function  shall  be  only  be  only  the  prepa- 
ration and  circulation  of  the  newsletter,  and 

(B)  the  specific  deduction  provided  by  subsection  (c)(2)(A) 
shall  not  be  allowed. 

(h)  Special  Rule  for  Principal  Campaign  Committees. — 

(1)  In  general. — In  the  case  of  a  political  organization  which 
is  a  principal  campaign  committee,  paragraph  (1)  of  subsection 
(b)  shall  be  applied  by  substituting  "the  appropriate  rates"  for 
"the  highest  rate". 

(2)  Principal  campaign  committee  defined. — 

(A)  In  general. — For  purposes  of  this  subsection,  the 
term  "principal  campaign  committee"  means  the  political 
committee  designated  by  a  candidate  for  Congress  as  his 
principal  campaign  committee  for  purposes  of— 

(i)  section  302(e)  of  the  Federal  Election  Campaign 
Act  of  1971  (2  U.S.C.  432(e)),  and 

(ii)  this  subsection. 

(B)  Designation. — A  candidate  may  have  only  1  designa- 
tion in  effect  under  subparagraph  (A)(ii)  at  any  time  and 
such  designation — 

(i)  shall  be  made  at  such  time  and  in  such  manner 
as  the  Secretary  may  prescribe  by  regulations,  and 

(ii)  once  made,  may  be  revoked  only  with  the  con- 
sent of  the  Secretary. 
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Nothing  in  this  subsection  shall  be  construed  to  require  any  desig- 
nation where  there  is  only  one  political  committee  with  respect  to  a 
candidate. 

*  *  *  *  *-  *  * 

Subchapter  G — Corporations  Used  to  Avoid  Income 
Tax  on  Shareholders 

******* 

PART  I— CORPORATIONS  IMPROPERLY  ACCUMULATING 

SURPLUS 

******* 
SEC.  535.  ACCUMULATED  TAXABLE  INCOME. 

(a)  Definition — *  *  * 

******* 

(d)  Income  Distributed  to  United  States-Owned  Foreign  Cor- 
poration Retains  United  States  Connection— 

(1)  In  general. — For  purposes  of  this  part,  if  more  than  10 
percent  of  the  earnings  and  profits  of  any  foreign  corporation 
for  any  taxable  year — 

(A)  is  derived  from  sources  within  the  United  States,  or 

(B)  is  effectively  connected  with  the  conduct  of  a  trade  or 
business  within  the  United  States, 

any  distribution  out  of  such  earnings  and  profits  (and  any  in- 
terest payment)  received  (directly  or  through  1  or  more  other  en- 
tities) by  a  United  States-owned  foreign  corporation  shall  be 
treated  and  derived  by  such  corporation  from  sources  within  the 
United  States. 

(2)  United  states-owned  foreign  corporation. — For  pur- 
poses of  paragraph  (1),  the  term  ^United  States-owned  foreign 
corporation"  means  any  corporation  50  percent  or  more  of  the 
total  combined  voting  power  of  all  classes  of  stock  entitled  to 
vote,  or  the  total  value  of  all  classes  of  stock,  was  held  directly 
(or  indirectly  through  applying  paragraphs  (2)  and  (3)  of  section 
958(a)  and  paragraph  (i)  of  section  318(a))  by  United  States  per- 
sons (as  defined  in  section  7701(a)(30)). 

******* 

PART  II— PERSONAL  HOLDING  COMPANIES 

******* 

SEC.  542.  DEFINITION  OF  PERSONAL  HOLDING  COMPANY. 

(a)  General  Rule.—*  *  * 

(b)  Corporations  Filing  Consolidated  Returns. — 

(1)  General  rule. — In  the  case  of  an  affiliated  group  of  cor- 
porations filing  or  required  to  file  a  consolidated  return  under 
section  1501  for  any  taxable  year,  the  adjusted  ordinary  gross 
income  requirement  of  subsection  (a)(1)  of  this  section  shall, 
except  as  provided  in  paragraphs  (2)  and  (3),  be  applied  for 
such  year  with  respect  to  the  consolidated  adjusted  ordinary 
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gross  income  and  the  consolidated  personal  holding  company 
income  of  the  affiliated  group.  No  member  of  such  an  affiliated 
group  shall  be  considered  to  meet  such  adjusted  ordinary  gross 
income  requirement  unless  the  affiliated  group  meets  such  re- 
quirement. 

(2)  Ineligible  affiliated  group.— Paragraph  (1)  shall  not 
apply  to  an  affiliated  group  of  corporations  if — 

(A)  any  member  of  the  affiliated  group  of  corporations 
(including  the  common  parent  corporation)  derived  10  per- 
cent or  more  of  its  adjusted  ordinary  gross  income  for  the 
taxable  year  from  sources  outside  the  affiliated  group,  and 

(B)  80  percent  or  more  of  the  amount  described  in  sub- 
paragraph (A)  consists  of  personal  holding  company 
income  (as  defined  in  section  543). 

For  purposes  of  this  paragraph,  section  543  shall  be  applied  as 
if  the  amount  described  in  subparagraph  (A)  were  the  adjusted 
ordinary  gross  income  of  the  corporation. 

(3)  Excluded  corporations.— Paragraph  (1)  shall  not  apply 
to  an  affiliated  group  of  corporations  if  any  member  of  the  af- 
filiated group  (including  the  common  parent  corporation)  is  a 
corporation  excluded  from  the  definition  of  personal  holding 
company  under  subsection  (c). 

(4)  Certain  dividend  income  received  by  a  common 
parent. — In  applying  paragraph  (2)  (A)  and  (B),  personal  hold- 
ing company  income  and  adjusted  ordinary  gross  income  shall 
not  include  dividends  received  by  a  common  parent  corpora- 
tion from  another  corporation  if— 

(A)  the  common  parent  corporation  owns,  directly  or  in- 
directly, more  than  50  percent  of  the  outstanding  voting 
stock  of  such  other  corporation,  and 

(B)  such  other  corporation  is  not  a  personal  holding  com- 
pany for  the  taxable  year  in  which  the  dividends  are  paid. 

(5)  Certain  dividend  income  received  from  a  nonincludi- 
ble  life  insurance  company. — In  the  case  of  an  affiliated 
group  of  corporations  filing  or  required  to  file  a  consolidated 
return  under  section  1501  for  any  taxable  year,  there  shall  be 
excluded  from  consolidated  personal  holding  company  income 
and  consolidated  adjusted  ordinary  gross  income  for  purposes 
of  this  part  dividends  received  by  a  member  of  the  affiliated 
group  from  a  life  insurance  company  taxable  under  section 
[802]  801  that  is  not  a  member  of  the  affiliated  group  solely 
by  reason  of  the  application  of  paragraph  (2)  of  subsection  (b) 
of  section  1504. 

******* 

SEC.  543.  PERSONAL  HOLDING  COMPANY  INCOME. 

(a)  General  Rule. — For  purposes  of  this  subtitle,  the  term  "per- 
sonal holding  company  income"  means  the  portion  of  the  adjusted 
ordinary  gross  income  which  consists  of: 

(1)  Dividends,  etc. — Dividends,  interest,  royalties  (other  than 
mineral,  oil,  or  gas  royalties  or  copyright  royalties),  and  annu- 
ities. This  paragraph  shall  not  apply  to — 

(A)  interest  consitituting  rent  (as  defined  in  subsection 
(b)(3)),  and 
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(B)  interest  on  amounts  set  aside  in  a  reserve  fund  under 
section  511  or  607  of  the  Merchant  Marine  Act,  1936  (46 
U.S.C.  1161  or  1177)  [,  and]. 

[(C)  dividends  to  which  section  302(b)(4)  would  apply  if 
the  corporation  were  an  individual.] 

******* 

PART  III— FOREIGN  PERSONAL  HOLDING  COMPANIES 

******* 

SEC.  551.  FOREIGN  PERSONAL  HOLDING  COMPANY  INCOME  TAXED  TO 
UNITED  STATES  SHAREHOLDERS. 

(a)  General  Rule. — *  *  * 

******* 

(f)  Stock  Held  Through  Foreign  Entity.— For  purposes  of  this 
section,  stock  of  a  foreign  personal  holding  company  owned  (directly 
or  through  the  application  of  this  subsection)  by — 

(1)  a  partnership,  estate,  or  trust  which  is  not  a  United  States 
shareholder,  or 

(2)  a  foreign  corporation  which  is  not  a  foreign  personal  hold- 
ing company, 

shall  be  considered  as  being  owned  proportionately  by  its  partners, 
beneficiaries,  or  shareholders.  In  any  case  to  which  the  preceding 
sentence  applies,  the  Secretary  may  by  regulations  provide  for  such 
adjustments  in  the  application  of  this  part  as  may  be  necessary  to 
carry  out  the  purposes  of  the  preceding  sentence. 
[(f)]  (g)  Cross  References. — 

(1)  For  basis  of  stock  or  securities  in  a  foreign  personal  hold- 
ing company  acquired  from  a  decedent,  see  section  1014  (b)(5). 

(2)  For  period  of  limitation  on  assessment  and  collection 
without  assessment,  in  case  of  failure  to  include  in  gross 
income  the  amount  properly  includible  therein  under  subsec- 
tion (b),  see  section  6501. 

******* 

SEC.  554.  STOCK  OWNERSHIP. 

(a)  Constructive  Ownership— For  purposes  of  determining 
whether  a  corporation  is  a  foreign  personal  holding  company,  inso- 
far as  such  determination  is  based  on  stock  ownership  under  sec- 
tion 552(a)(2),  section  553(a)(5),  or  section  553(a)(6)— 

(1)  Stock  not  owned  by  individual. — Stock  owned,  directly 
or  indirectly,  by  or  for  a  corporation,  partnership,  estate,  or 
trust  shall  be  considered  as  being  owned  proportionately  by  its 
shareholders,  partners,  or  beneficiaries. 

(2)  Family  and  partnership  ownership. — An  individual 
shall  be  considered  as  owning  the  stock  owned,  directly  or  indi- 
rectly, by  or  for  his  family  or  by  or  for  his  partner.  For  pur- 
poses of  this  paragraph,  the  family  of  an  individual  includes 
only  his  brothers  and  sisters  (whether  by  the  whole  or  half 
blood),  spouse,  ancestors,  and  lineal  descendants. 

(3)  Options. — If  any  person  has  an  option  to  acquire  stock, 
such  stock  shall  be  considered  as  owned  by  such  person.  For 
purposes  of  this  paragraph,  an  option  to  acquire  such  an 


773 


option,  and  each  one  of  a  series  of  such  options,  shall  be  consid- 
ered as  an  option  to  acquire  such  stock. 

(4)  Application  of  family-partnership  and  option  rules. — 
Paragraphs  (2)  and  (3)  shall  be  applied — 

(A)  for  purposes  of  the  stock  ownership  requirement  pro- 
vided in  section  552(a)(2),  if,  but  only  if,  the  effect  is  to 
make  the  corporation  a  foreign  personal  holding  company; 

(B)  for  purposes  of  section  553(a)(5)  (relating  to  personal 
service  contracts)  or  of  section  553(a)(6)  (relating  to  the  use 
of  property  by  shareholders),  if,  but  only  if,  the  effect  is  to 
make  the  amounts  therein  referred  to  includible  under 
such  paragraph  as  foreign  personal  holding  company 
income. 

(5)  Constructive  ownership  as  actual  ownership.— Stock 
constructively  owned  by  a  person  by  reason  of  the  application 
of  paragraph  (1)  or  (3)  shall,  for  purposes  of  applying  para- 
graph (1)  or  (2)  be  treated  as  actually  owned  by  such  person; 
but  stock  constructively  owned  by  an  individual  by  reason  of 
the  application  of  paragraph  (2)  shall  not  be  treated  as  owned 
by  him  for  purposes  of  again  applying  such  paragraph  in  order 
to  make  another  the  constructive  owner  of  such  stock. 

(6)  Option  rule  in  lieu  of  family  and  partnership  rule. — 
If  stock  may  be  considered  as  owned  by  an  individual  under 
either  paragraph  (2)  or  (3)  it  shall  be  considered  as  owned  by 
him  under  paragraph  (3). 

For  purposes  of  the  stock  ownership  requirement  provided  in  sec- 
tion 552(a)(2),  stock  owned  by  a  nonresident  alien  individual  (other 
than  a  foreign  trust  or  foreign  estate)  shall  not  be  considered  by 
reason  of  so  much  of  paragraph  (2)  as  relates  to  attribution  through 
family  membership  as  owned  by  a  citizen  or  by  a  resident  alien  indi- 
vidual who  is  not  the  spouse  of  the  nonresident  individual. 

Subchapter  H — Banking  Institutions 

******* 

PART  II— MUTUAL  SAVINGS  BANKS,  ETC. 

******* 

SEC.  594.  ALTERNATIVE  TAX  FOR  MUTUAL  SAVINGS  BANKS  CONDUCTING 
LIFE  INSURANCE  BUSINESS. 

(a)  Alternative  Tax. — *  *  * 

(b)  Limitations  of  Section. — Subsection  (a)  shall  apply  only  if 
the  life  insurance  department  would,  if  it  were  treated  as  a  sepa- 
rate corporation,  qualify  as  a  life  insurance  company  under  section 
[801]  816. 
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Subchapter  J — Estates,  Trusts,  Beneficiaries,  and 

Decedents 

******* 

PART  I— ESTATES,  TRUSTS,  AND  BENEFICIARIES 

******* 

Subpart  A— General  Rules  for  Taxation  of  Estates  and  Trusts 
SEC.  642.  SPECIAL  RULES  FOR  CREDITS  AND  DEDUCTIONS. 

(a)  Credits  Against  Tax.— 

(1)  Foreign  taxes. — An  estate  or  trust  shall  be  allowed  the 
credit  against  tax  for  taxes  imposed  by  foreign  countries  and 
possessions  of  the  United  States,  to  the  extent  allowed  by  sec- 
tion 901,  only  in  respect  of  so  much  of  the  taxes  described  in 
such  section  as  is  not  properly  allocable  under  such  section  to 
the  beneficiaries. 

(2)  Political  contributions. — An  estate  or  trust  shall  not  be 
allowed  the  credit  against  tax  for  political  contributions  pro- 
vided by  section  [41]  24- 

******* 

Subpart  C — Estates  and  Trusts  Which  May  Accumulate  Income  or 
Which  Distribute  Corpus 

******* 
SEC.  664.  CHARITABLE  REMAINDER  TRUSTS. 

(a)  General  Rule. — *  *  * 

******* 

(f)  Certain  Contingencies  Permitted.— 

(1)  General  rule. — If  a  trust  would,  but  for  a  qualified  con- 
tingency, meet  the  requirements  of  paragraph  (1)(A)  or  (2)(A)  of 
subsection  (d),  such  trust  shall  be  treated  as  meeting  such  re- 
quirements. 

(2)  Value  determined  without  regard  to  qualified  con- 
tingency.— For  purposes  of  determining  the  amount  of  any 
charitable  contribution  (or  the  actuarial  value  of  any  interest), 
a  qualified  contingency  shall  not  be  taken  into  account. 

(3)  Qualified  contingency.— For  purposes  of  this  subsection, 
the  term  qualified  contingency  means  any  provision  of  a  trust 
which  provides  that,  upon  the  happening  of  a  contingency,  the 
payments  described  in  paragraph  (1)(A)  or  (2)(A)  of  subsection 
(d)  (as  the  case  may  be)  will  terminate  not  later  than  such  pay- 
ments would  otherwise  terminate  under  the  trust. 

******* 
Subpart  F— Miscellaneous 
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SEC.  682.  INCOME  OF  AN  ESTATE  OR  TRUST  IN  CASE  OF  DIVORCE,  ETC. 

(a)  Inclusion  in  Gross  Income  of  Wife. — There  shall  be  includ- 
ed in  the  gross  income  of  a  wife  who  is  divorced  or  legally  separat- 
ed under  a  decree  of  divorce  or  of  separate  maintenance  (or  who  is 
separated  from  her  husband  under  a  written  separation  agreement) 
the  amount  of  the  income  of  any  trust  which  such  wife  is  entitled 
to  receive  and  which,  except  for  this  section,  would  be  includible  in 
the  gross  income  of  her  husband,  and  such  amount  shall  not,  de- 
spite any  other  provision  of  this  subtitle,  be  includible  in  the  gross 
income  of  such  husband.  This  subsection  shall  not  apply  to  that 
part  of  any  such  income  of  the  trust  which  the  terms  of  the  decree, 
written  separation  agreement,  or  trust  instrument  fix,  in  terms  of 
an  amount  of  money  or  a  portion  of  such  income,  as  a  sum  which  is 
payable  for  the  support  of  minor  children  of  such  husband.  In  case 
such  income  is  less  than  the  amount  specified  in  the  decree,  agree- 
ment, or  instrument,  for  the  purpose  of  applying  the  preceding  sen- 
tence, such  income,  to  the  extent  of  such  sum  payable  for  such  sup- 
port, shall  be  considered  a  payment  for  such  support. 

(b)  Wife  Considered  a  Beneficiary. — For  purposes  of  computing 
the  taxable  income  of  the  estate  or  trust  and  the  taxable  income  of 
a  wife  to  whom  subsection  (a)  [or  section  71]  applies,  such  wife 
shall  be  considered  as  the  beneficiary  specified  in  this  part.  [A  pe- 
riodic payment  under  section  71  to  any  portion  of  which  this  part 
applies  shall  be  included  in  the  gross  income  of  the  beneficiary  in 
the  taxable  year  in  which  under  this  part  such  portion  is  required 
to  be  included.] 

(c)  Cross  Reference.— For  definitions  of  ' 'husband"  and  "wife", 
as  used  in  this  section,  see  section  7701(a)(17). 

******* 

PART  II— INCOME  IN  RESPECT  OF  DECEDENTS 

******* 

SEC.  691.  RECIPIENTS  OF  INCOME  IN  RESPECT  OF  DECEDENTS. 

(a)  Inclusion  in  Gross  Income. — 

(1)  General  rule. — The  amount  of  all  items  of  gross  income 
in  respect  of  a  decedent  which  are  not  properly  includible  in 
respect  of  the  taxable  period  in  which  falls  the  date  of  his 
death  or  a  prior  period  (including  the  amount  of  all  items  of 
gross  income  in  respect  of  a  prior  decedent,  if  the  right  to  re- 
ceive such  amount  was  acquired  by  reason  of  the  death  of  the 
prior  decedent  or  by  bequest,  devise,  or  inheritance  from  the 
prior  decedent)  shall  be  included  in  the  gross  income,  for  the 
taxable  year  when  received,  of: 

(A)  the  estate  of  the  decedent,  if  the  right  to  receive  the 
amount  is  acquired  by  the  decedent's  estate  from  the  dece- 
dent; 

(3)  the  person  who,  by  reason  of  the  death  of  the  dece- 
dent, acquires  the  right  to  receive  the  amount,  if  the  right 
to  receive  the  amount  is  not  acquired  by  the  decedent's 
estate  from  the  decedent;  or 

(C)  the  person  who  acquires  from  the  decedent  the  right 
to  receive  the  amount  by  bequest,  devise,  or  inheritance,  if 
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the  amount  is  received  after  a  distribution  by  the  dece- 
dent's estate  of  such  right. 

(2)  Income  in  case  of  sale,  etc. — If  a  right,  described  in 
paragraph  (1),  to  receive  an  amount  is  transferred  by  the 
estate  of  the  decedent  or  a  person  who  received  such  right  by 
reason  of  the  death  of  the  decedent  or  by  bequest,  devise,  or 
inheritance  from  the  decedent,  there  shall  be  included  in  the 
gross  income  of  the  estate  or  such  person,  as  the  case  may  be, 
for  the  taxable  period  in  which  the  transfer  occurs,  the  fair 
market  value  of  such  right  at  the  time  of  such  transfer  plus 
the  amount  by  which  any  consideration  for  the  transfer  ex- 
ceeds such  fair  market  value.  For  purposes  of  this  paragraph, 
the  term  ' 'transfer' '  includes  sale,  exchange,  or  other  disposi- 
tion, or  the  satisfaction  of  an  installment  obligation  at  other 
than  face  value,  but  does  not  include  transmission  at  death  to 
the  estate  of  the  decedent  or  a  transfer  to  a  person  pursuant  to 
the  right  of  such  person  to  receive  such  amount  by  reason  of 
the  death  of  the  decedent  or  by  bequest,  devise,  or  inheritance 
from  the  decedent. 

(3)  Character  of  income  determined  by  reference  to  dece- 
dent.— The  right,  described  in  paragraph  (1),  to  receive  an 
amount  shall  be  treated,  in  the  hands  of  the  estate  of  the  dece- 
dent or  any  person  who  acquired  such  right  by  reason  of  the 
death  of  the  decedent,  or  by  bequest,  devise,  or  inheritance 
from  the  decedent,  as  if  it  had  been  acquired  by  the  estate  or 
such  person  in  the  transaction  in  which  the  right  to  receive 
the  income  was  originally  derived  and  the  amount  includible 
in  gross  income  under  paragraph  (1)  or  (2)  shall  be  considered 
in  the  hands  of  the  estate  or  such  person  to  have  the  character 
which  it  would  have  had  in  the  hands  of  the  decedent  if  the 
decedent  had  lived  and  received  such  an  amount. 

(4)  Installment  obligations  acquired  from  decedent.— In 
the  case  of  an  installment  obligation  reportable  by  the  dece- 
dent on  the  installment  method  under  section  453  or  453A,  if 
such  obligation  is  acquired  by  the  decedent's  estate  from  the 
decedent  or  by  any  person  by  reason  of  the  death  of  the  dece- 
dent or  by  bequest,  devise,  or  inheritance  from  the  decedent — 

(A)  an  amount  equal  to  the  excess  of  the  face  amount  of 
such  obligation  over  the  basis  of  the  obligation  in  the 
hands  of  the  decedent  (determined  under  section  453B) 
shall,  for  the  purpose  of  paragraph  (1),  be  considered  as  an  I 
item  of  gross  income  in  respect  of  the  decedent;  and 

(B)  such  obligation  shall,  for  purposes  of  paragraphs  (2) 
and  (3),  be  considered  a  right  to  receive  an  item  of  gross 
income  in  respect  of  the  decedent,  but  the  amount  includi- 
ble in  gross  income  under  paragraph  (2)  shall  be  reduced 
by  an  amount  equal  to  the  basis  of  the  obligation  in  the 
hands  of  the  decedent  (determined  under  section  453B). 

(5)  Other  rules  relating  to  installment  obligations. — 

(A)  In  general. — In  the  case  of  an  installment  obliga- 
tion reportable  by  the  decedent  on  the  installment  method 
under  section  453  or  453A,  for  purposes  of  paragraph  (2) — 
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(i)  the  second  sentence  of  paragraph  (2)  shall  be  ap- 
plied by  inserting  "(other  than  the  obligor)"  after  "or 
a  transfer  to  a  person," 

(ii)  any  cancellation  of  such  an  obligation  shall  be 
treated  as  a  transfer,  and 

(iii)  any  cancellation  of  such  an  obligation  occurring 
at  the  death  of  the  decedent  shall  be  treated  as  a 
transfer  by  the  estate  of  the  decedent  (or,  if  held  by  a 
person  other  than  the  decedent  before  the  death  of  the 
decedent,  by  such  person). 

(B)  Face  amount  treated  as  fair  market  value  in  cer- 
tain cases. — In  any  case  to  which  the  first  sentence  of 
paragraph  (2)  applies  by  reason  of  subparagraph  (A),  if  the 
decedent  and  the  obligor  were  related  persons  (within  the 
meaning  of  section  453(f)(1)),  the  fair  market  value  of  the 
installment  obligation  shall  be  treated  as  not  less  than  its 
face  amount. 

(C)  Cancellation  includes  becoming  unenforcea- 
ble.— For  purposes  of  subparagraph  (A),  an  installment  ob- 
ligation which  becomes  unenforceable  shall  be  treated  as  if 
it  were  canceled. 

(b)  Allowance  of  Deductions  and  Credit.— The  amount  of  any 
deduction  specified  in  section  162,  163,  164,  212,  or  611  (relating  to 
deductions  for  expenses,  interest,  taxes,  and  depletion)  or  credit 
specified  in  section  [33]  27  (relating  to  foreign  tax  credit),  in  re- 
spect of  a  decedent  which  is  not  properly  allowable  to  the  decedent 
in  respect  of  the  taxable  period  in  which  falls  the  date  of  his  death, 
or  a  prior  period,  shall  be  allowed: 

(1)  Expenses,  interest,  and  taxes. — In  the  case  of  a  deduc- 
tion specified  in  section  162,  163,  164,  or  212  and  a  credit  speci- 
fied in  section  [33,]  27,  in  the  taxable  year  when  paid — 

(A)  to  the  estate  of  the  decedent;  except  that 

(B)  if  the  estate  of  the  decedent  is  not  liable  to  discharge 
the  obligation  to  which  the  deduction  or  credit  relates,  to 
the  person  who,  by  reason  of  the  death  of  the  decedent  or 
by  bequest,  devise,  or  inheritance  acquires,  subject  to  such 
obligation,  from  the  decedent  an  interest  in  property  of  the 
decedent. 

(2)  Depletion. — In  the  case  of  the  deduction  specified  in  sec- 
tion 611,  to  the  person  described  in  subsection  (a)  (1)  (A),  (B),  or 
(C)  who,  in  the  manner  described  therein,  receives  the  income 
to  which  the  deduction  relates,  in  the  taxable  year  when  such 
income  is  received. 

Subchapter  K — Partners  Partnerships 

******* 


PART  II— CONTRIBUTIONS,  DISTRIBUTIONS,  AND 
TRANSFERS 
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Subpart  D— Provisions  Common  to  Other  Subparts 

******* 

SEC.  751.  UNREALIZED  RECEIVABLES  AND  INVENTORY  ITEMS. 

(a)  Sale  or  Exchange  of  Interest  in  Partnership.— The 
amount  of  any  money,  or  the  fair  market  value  of  any  property, 
received  by  a  transferor  partner  in  exchange  for  all  or  a  part  of  his 
interest  in  the  partnership  attributable  to — 

(1)  unrealized  receivables  of  the  partnership,  or 

(2)  inventory  items  of  the  partnership  which  have  appreciat- 
ed substantially  in  value, 

shall  be  considered  as  an  amount  realized  from  the  sale  or  ex- 
change of  property  other  than  a  capital  asset. 

(b)  Certain  Distributions  Treated  as  Sales  or  Exchanges. — 

(1)  General  rule. — To  the  extent  a  partner  receives  in  a  dis- 
tribution— 

(A)  partnership  property  described  in  subsection  (a)(1)  or 
(2)  in  exchange  for  all  or  a  part  of  his  interest  in  other 
partnership  property  (including  money),  or 

(B)  partnership  property  (including  money)  other  than 
property  described  in  subsection  (a)(1)  or  (2)  in  exchange 
for  all  or  a  part  of  his  interest  in  partnership  property  de- 
scribed in  subsection  (a)(1)  or  (2), 

such  transactions  shall,  under  regulations  prescribed  by  the 
Secretary,  be  considered  as  a  sale  or  exchange  of  such  property 
between  the  distributee  and  the  partnership  (as  constituted 
after  the  distribution). 

(2)  Exceptions. — Paragraph  (1)  shall  not  apply  to — 

(A)  a  distribution  of  property  which  the  distributee  con- 
tributed to  the  partnership,  or 

(B)  payments,  described  in  section  736(a),  to  a  retiring 
partner  or  successor  in  interest  of  a  deceased  partner. 

(c)  Unrealized  Receivables. — For  purposes  of  this  subchapter, 
the  term  "unrealized  receivable"  includes,  to  the  extent  not  previ- 
ously includible  in  income  under  the  method  of  accounting  used  by 
the  partnership,  any  rights  (contractual  or  otherwise)  to  payment 
for — 

(1)  goods  delivered,  or  to  be  delivered,  to  the  extent  the  pro- 
ceeds therefrom  would  be  treated  as  amounts  received  from 
the  sale  or  exchange  of  property  other  than  a  capital  asset,  or 

(2)  services  rendered,  or  to  be  rendered. 

For  purposes  of  this  section  and  sections  731,  736,  and  741,  such 
term  also  includes  mining  property  (as  defined  in  section  617(f)(2)), 
stock  in  a  DISC  (as  described  in  section  992(a)),  section  1245  proper- 
ty (as  defined  in  section  1245(a)(3),  section  1245  recovery  property 
(as  defined  in  section  1245(a)(5)),  stock  in  certain  foreign  corpora- 
tions (as  described  in  section  1248),  section  1250  property  (as  de- 
fined in  section  1250(c)),  [farm  recapture  property  (as  defined  in 
section  1251(e)(1)),]  farm  land  (as  defined  in  section  1252(a)),  fran- 
chises, trademarks,  or  trade  names  (referred  to  in  section  1253(a)), 
and  an  oil,  gas,  or  geothermal  property  (described  in  section  1254) 
but  only  to  the  extent  of  the  amount  which  would  be  treated  as 
gain  to  which  section  617(d)(1),  995(c),  1245(a),  1248(a),  1250(a), 
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[1251(c),]  1252(a),  1253(a)  or  1254(a)  would  apply  if  (at  the  time  of 
the  transaction  described  in  this  section  or  section  731,  736,  or  741, 
as  the  case  may  be)  such  property  had  been  sold  by  the  partnership 
at  its  fair  market  value. 

(d)  Inventory  Items  Which  Have  Appreciated  Substantially 
in  Value  — 

(1)  Substantial  appreciation. — Inventory  items  of  the  part- 
nership shall  be  considered  to  have  appreciated  substantially 
in  value  if  their  fair  market  value  exceeds — 

(A)  120  percent  of  the  adjusted  basis  to  the  partnership 
of  such  property,  and 

(B)  10  percent  of  the  fair  market  value  of  all  partnership 
property,  other  than  money. 

(2)  Inventory  items. — For  purposes  of  this  subchapter  the 
term  "inventory  items"  means — 

(A)  property  of  the  partnership  of  the  kind  described  in 
section  1221(1), 

(B)  any  other  property  of  the  partnership  which,  on  sale 
or  exchange  by  the  partnership,  would  be  considered  prop- 
erty other  than  a  capital  asset  and  other  than  property  de- 
scribed in  section  1231, 

(C)  any  other  property  of  the  partnership  which,  if  sold 
or  exchanged  by  the  partnership,  would  result  in  a  gain 
taxable  under  subsection  (a)  of  section  1246  (relating  to 
gain  on  foreign  investment  company  stock),  and 

(D)  any  other  property  held  by  the  partnership  which,  if 
held  by  the  selling  or  distributee  partner,  would  be  consid- 
ered property  of  the  type  described  in  subparagraph  (A), 
(B),  or  (C). 

(e)  Limitation  on  Tax  Attributable  to  Deemed  Sales  of  Sec- 
tion 1248  Stock. — For  purposes  of  applying  this  section  and  section 
731,  736,  and  741  to  any  amount  resulting  from  the  reference  to 
section  1248(a)  in  the  second  sentence  of  subsection  (c),  in  the  case 
of  an  individual,  the  tax  attributable  to  such  amount  shall  be  limit- 
ed in  the  manner  provided  by  subsection  (b)  of  section  1248  (relat- 
ing to  gain  from  certain  sales  or  exchanges  of  stock  in  certain  for- 
eign corporation). 

******* 

Subchapter  L — Insurance  Companies 

******* 

[PART  I— LIFE  INSURANCE  COMPANIES 

Definition;  tax  imposed. 
Investment  income. 
Gain  and  loss  from  operations. 
Distributions  to  shareholders. 
Miscellaneous  provisions. 

[Subpart  A — Definition;  Tax  Imposed 

[Sec.  801.    Definition  of  life  insurance  company. 
[Sec.  802.    Tax  imposed. 


[Subpart  A. 
[Subpart  B. 
[Subpart  C. 
[Subpart  D. 
[Subpart  E. 
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[SEC.  801.  DEFINITION  OF  LIFE  INSURANCE  COMPANY. 

[(a)  Life  Insurance  company  Defined. — For  purposes  of  this 
subtitle,  the  term  "life  insurance  company"  means  an  insurance 
company  which  is  engaged  in  the  business  of  issuing  life  insurance 
and  annuity  contracts  (either  separately  or  combined  with  health 
and  accident  insurance),  or  noncancellable  contracts  of  health  and 
accident  insurance,  if — 

[(1)  its  life  insurance  reserves  (as  defined  in  subsection  (b)), 
plus 

[(2)  unearned  premiums,  and  unpaid  losses  (whether  or  not 
ascertained),  on  noncancellable  life,  health,  or  accident  policies 
not  included  in  life  insurance  reserves, 
comprise  more  than  50  percent  of  its  total  reserves  (as  defined  in 
subsection  (c)). 

[(b)  Life  Insurance  Reserves  Defined. — 

[(1)  In  general. — For  purposes  of  this  part,  the  term  "life 
insurance  reserves"  means  amounts — 

[(A)  which  are  computed  or  estimated  on  the  basis  of 
recognized  mortality  or  morbidity  tables  and  assumed 
rates  of  interest,  and 

[(B)  which  are  set  aside  to  mature  or  liquidate,  either 
by  payment  or  reinsurance,  future  unaccrued  claims  aris- 
ing from  life  insurance,  annuity,  and  noncancellable 
health  and  accident  insurance  contracts  (including  life  in- 
surance or  annuity  contracts  combined  with  noncancella- 
ble health  and  accident  insurance)  involving,  at  the  time 
with  respect  to  which  the  reserve  is  computed,  life,  health, 
or  accident  contingencies. 
[(2)  Reserves  must  be  required  by  law. — Except — 

[(A)  in  the  case  of  policies  covering  life,  health,  and  ac- 
cident insurance  combined  in  one  policy  issued  on  the 
weekly  premium  payment  plan,  continuing  for  life  and  not 
subject  to  cancellation,  and 

[(B)  as  provided  in  paragraph  (3), 
in  addition  to  the  requirements  set  forth  in  paragraph  (1), 
life  insurance  reserves  must  be  required  by  law. 
[(3)  Assessment  companies. — In  the  case  of  an  assessment 
life  insurance  company  or  association,  the  term  "life  insurance 
reserves"  includes — 

[(A)  sums  actually  deposited  by  such  company  or  associ- 
ation with  State  officers  pursuant  to  law  as  guaranty  or 
reserve  funds,  and 

[(B)  any  funds  maintained,  under  the  charter  or  articles 
of  incorporatin  or  association  (or  bylaws  approved  by  a 
State  insurance  commissioner)  of  such  company  or  associ- 
ation, exclusively  for  the  payment  of  claims  arising  under 
certificates  of  membership  or  policies  issued  on  the  assess- 
ment plan  and  not  subject  to  any  other  use. 
For  purposes  of  this  part,  the  rate  of  interest  assumed  in  calcu- 
lating the  reserves  described  in  subparagraphs  (A)  and  (B) 
shall  be  3  percent. 

[(4)  Deficiency  reserves  excluded. — The  term  "life  insur- 
ance reserves"  does  not  include  deficiency  reserves.  For  pur- 
poses of  this  subsection  and  subsection  (c),  the  deficiency  re- 
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serve  for  any  contract  is  that  portion  of  the  reserve  for  such 
contract  equal  to  the  amount  (if  any)  by  which — 

[(A)  the  present  value  of  the  future  net  premiums  re- 
quired for  such  contract,  exceeds 

[(B)  the  present  value  of  the  future  actual  premiums 
and  consideration  charged  for  such  contract. 
[(5)  Amount  of  reserves. — For  purposes  of  this  subsection, 
subsection  (a),  and  subsection  (c),  the  amount  of  any  reserve  (or 
portion  thereof)  for  any  taxable  year  shall  be  the  mean  of  such 
reserve  (or  portion  thereof)  at  the  beginning  and  end  of  the 
taxable  year. 

[(c)  Total  Reserves  Defined. — For  purposes  of  subsection  (a), 
the  term  ' 'total  reserves"  means — 
[(1)  life  insurance  reserves, 

[(2)  unearned  premiums,  and  unpaid  losses  (whether  or  not 
ascertained),  not  included  in  life  insurance  reserves,  and 
[(3)  all  other  insurance  reserves  required  by  law. 
The  term  "total  reserves"  does  not  include  deficiency  reserves 
(within  the  meaning  of  subsection  (b)(4)). 

[(d)  Adjustments  in  Reserves  for  Policy  Loans. — For  purposes 
only  of  determining  under  subsection  (a)  whether  or  not  an  insur- 
ance company  is  a  life  insurance  company,  the  life  insurance  re- 
serves, and  the  total  reserves,  shall  each  be  reduced  by  an  amount 
equal  to  the  mean  of  the  aggregates,  at  the  beginning  and  end  of 
the  taxable  year,  of  the  policy  loans  outstanding  with  respect  to 
contracts  for  which  life  insurance  reserves  are  maintained. 

[(e)  Guaranteed  Renewable  Contracts. — For  purposes  of  this 
part,  guaranteed  renewable  life,  health,  and  accident  insurance 
shall  be  treated  in  the  same  manner  as  noncancellable  life,  health, 
and  accident  insurance. 

[(f)  Burial  and  Funeral  Benefit  Insurance  Companies.— A 
burial  or  funeral  benefit  insurance  company  engaged  directly  in 
the  manufacture  of  funeral  supplies  or  the  performance  of  funeral 
services  shall  not  be  taxable  under  this  part  but  shall  be  taxable 
under  section  821  or  section  831. 

[(g)  Contracts  With  Reserves  Based  on  Segregated  Asset  Ac- 
counts.— 

[(1)  Definitions. — 

[(A)  Annuity  contracts  include  variable  annuity 
contracts. — For  purposes  of  this  part,  an  ' 'annuity  con- 
tract" includes  a  contract  which  provides  for  the  payment 
of  a  variable  annuity  computed  on  the  basis  of  recognized 
mortality  tables  and  the  investment  experience  of  the  com- 
pany issuing  the  contract. 

[(B)  Contracts  with  reserves  based  on  a  segregated 
asset  account. — For  purposes  of  this  part,  a  "contract 
with  reserves  based  on  a  segregated  asset  account"  is  a 
contract — 

[(i)  which  provides  for  the  allocation  of  all  or  part 
of  the  amounts  received  under  the  contract  to  an  ac- 
count which,  pursuant  to  State  law  or  regulation,  is 
segregated  from  the  general  asset  accounts  of  the  com- 
pany, 
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[(ii)  which  is  described  in  any  paragraph  of  section 
805(d)  (other  than  a  life,  health  or  accident,  property, 
casualty,  or  liability  insurance  contract)  or  which  pro- 
vides for  the  payment  of  annuities,  and 

[(iii)  under  which  the  amounts  paid  in,  or  the 
amount  paid  out,  reflect  the  investment  return  and 
the  market  value  of  the  segregated  asset  account. 
If  a  contract  ceases  to  reflect  current  investment  return 
and  current  market  value,  such  contract  shall  not  be  con- 
sidered as  meeting  the  requirements  of  clause  (iii)  after 
such  cessation. 

[(2)  Life  insurance  reserves— For  purposes  of  subsection 
(b)(1)(A)  of  this  section,  the  reflection  of  the  investment  return 
and  the  market  value  of  the  segregated  asset  account  shall  be 
considered  an  assumed  rate  of  interest. 

[(3)  Separate  accounting.— For  purposes  of  this  part,  a  life 
insurance  company  which  issues  contracts  with  reserves  based 
on  segregated  asset  accounts  shall  separately  account  for  the 
various  income,  exclusion,  deduction,  asset,  reserve,  and  other 
liability  items  properly  attributable  to  such  segregated  asset 
accounts.  For  such  items  as  are  not  accounted  for  directly,  sep- 
arate accounting  shall  be  made — 

[(A)  in  accordance  with  the  method  regularly  employed 
by  such  company,  if  such  method  is  reasonable,  and 

[(B)  in  all  other  cases,  in  accordance  with  regulations 
prescribed  by  the  Secretary. 
[(4)  Investment  yield. — 

[(A)  In  general. — For  purposes  of  this  part,  the  policy 
and  other  contract  liability  requirements,  and  the  life  in- 
surance company's  share  of  investment  yield,  shall  be  sep- 
arately computed. — 

[(i)  with  respect  to  the  items  separately  accounted 
for  in  accordance  with  paragraph  (3),  and 

[(ii)  excluding  the  items  taken  into  account  under 
clause  (i). 

[(B)  Capital  gains  and  losses. — If,  without  regard  to 
subparagraph  (A),  the  net  short-term  capital  gain  exceeds 
the  net  long-term  capital  loss,  such  excess  shall  be  allo- 
cated between  clauses  (i)  and  (ii)  of  subparagraph  (A)  in 
proportion  to  the  respective  contributions  to  such  excess  of 
the  items  taken  into  account  under  each  such  clause. 
[(5)  Policy  and  other  contract  liability  requirements. — 
For  purposes  of  this  part — 

[(A)  with  respect  to  life  insurance  reserves  based  on  seg- 
regated asset  accounts,  the  adjusted  reserves  rate  and  the 
current  earnings  rate  for  purposes  of  sections  805(b),  and 
the  rate  of  interest  assumed  by  the  taxpayer  for  purposes 
of  sections  805(c)  and  809(a)(2),  shall  be  a  rate  equal  to  the 
current  earnings  rate  determined  under  section  805(b)(2) 
with  respect  to  the  items  separately  accounted  for  in  ac- 
cordance with  paragraph  (3)  reduced  by  the  percentage  ob- 
tained by  dividing — 

[(i)  any  amount  retained  with  respect  to  such  re- 
serves by  the  life  insurance  company  from  gross  in- 
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vestment  income  (as  defined  in  section  804(b))  on  seg- 
regated assets,  to  the  extent  such  retained  amount  ex- 
ceeds the  deductions  allowable  under  section  804(c) 
which  are  attributable  to  such  reserves,  by 
[(ii)  the  means  of  such  reserves;  and 
[(B)  with  respect  to  reserves  based  on  segregated  asset 
accounts  other  than  life  insurance  reserves,  an  amount 
equal  to  the  product  of— 

[(i)  the  rate  of  interest  assumed  as  defined  in  sub- 
paragraph (A),  and 

[(ii)  the  means  of  such  reserves, 
shall  be  included  as  interest  paid  within  the  meaning  of 
section  805(e)(1). 
[(6)  Increases  and  decreases  in  reserves— For  purposes  of 
subsections  (a)  and  (b)  of  section  810,  the  sum  of  the  items  de- 
scribed in  section  810(c)  taken  into  account  as  of  the  close  of 
the  taxable  year  shall,  under  regulations  prescribed  by  the  Sec- 
retary, be  adjusted — 

[(A)  by  subtracting  therefrom  an  amount  equal  to  the 
sum  of  the  amounts  added  from  time  to  time  (for  the  tax- 
able year)  to  the  reserves  separately  accounted  for  in  ac- 
cordance with  paragraph  (3)  by  reason  of  appreciation  in 
value  of  assets  (whether  or  not  the  assets  have  been  dis- 
posed of),  and 

[(B)  by  adding  thereto  an  amount  equal  to  the  sum  of 
the  amounts  subtracted  from  time  to  time  (for  the  taxable 
year)  from  such  reserves  by  reason  of  depreciation  in  value 
of  assets  (whether  or  not  the  assets  have  been  disposed  of). 
The  deduction  allowable  for  items  described  in  paragraphs  (1) 
and  (7)  of  section  809(d)  with  respect  to  segregated  asset  ac- 
counts shall  be  reduced  to  the  extent  that  the  amount  of  such 
items  is  increased  for  the  taxable  year  by  appreciation  (or  in- 
creased to  the  extent  that  the  amount  of  such  items  is  de- 
creased for  the  taxable  year  by  depreciation)  not  reflected  in 
adjustments  under  the  preceding  sentence. 

[(7)  Basis  of  assets  held  for  qualified  pension  plan  con- 
tracts.— In  the  case  of  contracts  described  in  any  paragraph  of 
section  805(d),  the  basis  of  each  asset  in  a  segregated  asset  ac- 
count shall  (in  addition  to  all  other  adjustments  to  basis)  be — 
[(A)  increased  by  the  amount  of  any  appreciation  in 
value,  and 

[(B)  decreased  by  the  amount  of  any  depreciation  in 
value, 

to  the  extent  that  such  appreciation  and  depreciation  are  from 
time  to  time  reflected  in  the  increases  and  decreases  in  re- 
serves or  other  items  in  paragraph  (6)  with  respect  to  such  con- 
tracts. 

[(8)  Additional  separate  computations. — Under  regula- 
tions prescribed  by  the  Secretary,  such  additional  separate 
computations  shall  be  made,  with  respect  to  the  items  sepa- 
rately accounted  for  in  accordance  with  paragraph  (3),  as  may 
be  necessary  to  carry  out  the  purposes  of  this  subsection  and 
this  part. 
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[SEC.  802.  TAX  IMPOSED. 

[(a)  Tax  Imposed.— 

[(1)  In  general. — A  tax  is  hereby  imposed  for  each  taxable 
year  on  the  life  insurance  company  taxable  income  of  every 
life  insurance  company.  Such  tax  shall  consist  of  a  tax  comput- 
ed as  provided  in  section  11  as  though  the  life  insurance  com- 
pany taxable  income  were  the  taxable  income  referred  to  in 
section  11. 

[(2)  Alternative  tax  in  case  of  capital  gains.— If  for  any 
taxable  year  any  life  insurance  company  has  a  net  capital 
gain,  then,  in  lieu  of  the  tax  imposed  by  paragraph  (1),  there  is 
hereby  imposed  a  tax  (if  such  tax  is  less  than  the  tax  imposed 
by  such  paragraph)  which  shall  consist  of  the  sum  of— 

[(A)  a  partial  tax,  computed  as  provided  by  paragraph 
(1),  on  the  life  insurance  company  taxable  income  deter- 
mined by  reducing  the  taxable  investment  income,  and  the 
gain  from  operations,  by  the  amount  of  such  net  capital 
gain,  and 

[(B)  an  amount  determined  as  provided  in  section 
1201(a)  on  such  net  capital  gain. 
[(b)  Life  insurance  Company  Taxable  Income  Defined. — For 
purposes  of  this  part,  the  term  "life  insurance  company  taxable 
income"  means  the  sum  of — 

[(1)  the  taxable  investment  income  (as  defined  in  section 
804)  or,  if  smaller,  the  gain  from  operations  (as  defined  in  sec- 
tion 809), 

[(2)  if  the  gain  from  operations  exceeds  the  taxable  invest- 
ment income,  an  amount  equal  to  50  percent  of  such  excess, 
plus 

[(3)  the  amount  subtracted  from  the  policyholders'  surplus 
account  for  the  taxable  year,  as  determined  under  section  815. 

Subpart  B — Investment  Income 

[Sec.  804.  Taxable  investment  income. 

[Sec.  805.  Policy  and  other  contract  liability  requirements. 

[Sec.  806.  Certain  changes  in  reserves  and  assets. 

[SEC.  804.  TAXABLE  INVESTMENT  INCOME. 

[(a)  In  General. — 

[(1)  Exclusion  of  policyholders'  share  of  investment 
yield. — The  policyholders'  share  of  each  and  every  item  of  in- 
vestment yield  (including  taxexempt  interest  and  dividends  re- 
ceived) of  any  life  insurance  company  shall  not  be  included  in 
taxable  investment  income.  For  purposes  of  the  preceding  sen- 
tence, the  policyholders'  share  of  any  item  shall  be  that  per- 
centage obtained  by  dividing  the  policy  and  other  contract  lia- 
bility requirements  by  the  investment  yield;  except  that  if  the 
policy  and  other  contract  liability  requirements  exceed  the  in- 
vestment yield,  then  the  policyholders'  share  of  any  item  shall 
be  100  percent. 

[(2)  Taxable  investment  income  defined.— For  purposes  of 
this  part,  the  taxable  investment  income  for  any  taxable  year 
shall  be  an  amount  (not  less  than  zero)  equal  to  the  amount  (if 
any)  of  the  net  capital  gain  plus  the  sum  of  the  life  insurance 
company's  share  of  each  and  every  item  of  investment  yield 
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(including  tax-exempt  interest  and  dividends  received),  reduced 
by- 

[(A)  the  sum  of— 

[(i)  the  life  insurance  company's  share  of  interest 
which  under  section  103  is  excluded  from  gross 
income,  and 

[(h)  the  deductions  for  dividends  received  provided 
by  sections  243,  244,  and  245  (as  modified  by  para- 
graph (4))  computed  with  respect  to  the  life  insurance 
company's  share  of  the  dividends  received;  and 
[(B)  the  small  business  deduction  provided  by  paragraph 
(3). 

For  purposes  of  the  preceding  sentence,  the  life  insurance  com- 
pany's share  of  any  item  shall  be  that  percentage  which,  when 
added  to  the  percentage  obtained  under  the  second  sentence  of 
paragraph  (1),  equals  100  percent. 

[(3)  Small  business  deduction.— For  purposes  of  this  part, 
the  small  business  deduction  is  an  amount  equal  to  10  percent 
of  the  investment  yield  for  the  taxable  year.  The  deduction 
under  this  paragraph  shall  not  exceed  $25,000. 

[(4)  Application  of  section  246(b). — In  applying  section 
246(b)  (relating  to  limitation  on  aggregate  amount  of  deduc- 
tions for  dividends  received)  for  purposes  of  this  subsection,  the 
limit  on  the  aggregate  amount  of  the  deductions  allowed  by 
sections  243(a)(1),  244(a),  and  245  shall  be  85  percent  of  the  tax- 
able investment  income  computed  without  regard  to  the  deduc- 
tions allowed  by  such  sections. 

[(b)  Gross  Investment  Income.— For  purposes  of  this  part,  the 
term  "gross  investment  income"  means  the  sum  of  the  following: 
[(1)  Interest,  etc. — The  gross  amount  of  income  from — 
[(A)  interest,  dividends,  rents,  and  royalties, 
[(B)  the  entering  into  of  any  lease,  mortgage,  or  other 
instrument  or  agreement  from  which  the  life  insurance 
company  derives  interest,  rents,  or  royalties,  and 

[(C)  the  alteration  or  termination  of  any  instrument  or 
agreement  described  in  subparagraph  (B). 
[(2)  Short-term  capital  gain.— The  amount  (if  any)  by 
which  the  net  short-term  capital  gain  exceeds  the  net  long- 
term  capital  loss. 

[(3)  Trade  or  business  income. — The  gross  income  from  any 
trade  or  business  (other  than  an  insurance  business)  carried  on 
by  the  life  insurance  company,  or  by  a  partnership  of  which 
the  life  insurance  company  is  a  partner.  In  computing  gross 
income  under  this  paragraph,  there  shall  be  excluded  any  item 
described  in  paragraph  (1). 
Except  as  provided  in  paragraph  (2),  in  computing  gross  investment 
income  under  this  subsection,  there  shall  be  excluded  any  gain 
from  the  sale  or  exchange  of  a  capital  asset,  and  any  gain  consid- 
ered as  gain  from  the  sale  or  exchange  of  a  capital  asset. 

[(c)  Investment  Yield  Defined. — For  purposes  of  this  part,  the 
term  "investment  yield"  means  the  gross  investment  income  less 
the  following  deductions — 

[(1)  Investment  expenses. — Investment  expenses  for  the 
taxable  year.  If  any  general  expenses  are  in  part  assigned  to  or 
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included  in  the  investment  expenses,  the  total  deduction  under 
this  paragraph  shall  not  exceed  the  sum  of— 

[(A)  one-fourth  of  one  percent  at  the  mean  of  the  assets 
(as  defined  in  section  805(b)(4))  held  at  the  beginning  and 
end  of  the  taxable  year, 

[(B)  the  amount  of  the  mortgage  service  fees  for  the  tax- 
able year,  plus 

[(C)  whichever  of  the  following  is  the  greater: 

[(i)  one-fourth  of  the  amount  by  which  the  invest- 
ment yield  (computed  without  any  deduction  for  in- 
vestment expenses  allowed  by  this  paragraph)  exceeds 
3%  percent  of  the  mean  of  the  assets  (as  defined  in 
section  805(b)(4))  held  at  the  beginning  and  end  of  the 
taxable  year,  reduced  by  the  amount  described  in  sub- 
paragraph (B),  or 

[(ii)  one-fourth  of  one  percent  of  the  mean  of  the 
value  of  mortgages  held  at  the  beginning  and  end  of 
the  taxable  year  for  which  there  are  no  mortgage  serv- 
ice fees  for  the  taxable  year. 
[(2)  Real  estate  expenses. — The  amount  of  taxes  (as  pro- 
vided in  section  164),  and  other  expenses,  for  the  taxable  year 
exclusively  on  or  with  respect  to  the  real  estate  owned  by  the 
company.  No  deduction  shall  be  allowed  under  this  paragraph 
for  any  amount  paid  out  for  new  buildings,  or  for  permanent 
improvements  or  betterments  made  to  increase  the  value  of 
any  property. 

[(3)  Depreciation. — The  deduction  allowed  by  section  167. 
The  deduction  under  this  paragraph  and  paragraph  (2)  on  ac- 
count of  any  real  estate  owned  and  occupied  for  insurance  pur- 
poses in  whole  or  in  part  by  a  life  insurance  company  shall  be 
limited  to  an  amount  which  bears  the  same  ratio  to  such  de- 
duction (computed  without  regard  to  this  sentence)  as  the 
rental  value  of  the  space  not  so  occupied  bears  to  the  rental 
value  of  the  entire  property. 

[(4)  Depletion. — The  deduction  allowed  by  section  611  (re- 
lating to  depletion). 

[(5)  Trade  or  business  deductions. — The  deductions  al- 
lowed by  this  subtitle  (without  regard  to  this  part)  which  are 
attributable  to  any  trade  or  business  (other  than  an  insurance 
business)  carried  on  by  the  life  insurance  company,  or  by  a 
partnership  of  which  the  life  insurance  company  is  a  partner; 
except  that  in  computing  the  deduction  under  this  para- 
graph— 

[(A)  there  shall  be  excluded  losses — 

[(i)  from  (or  considered  as  from)  sales  or  exchanges 
of  capital  assets, 

[(ii)  from  sales  or  exchanges  of  property  used  in  the 
trade  or  business  (as  defined  in  section  1231(b)),  and 

[(hi)  from  the  compulsory  or  involuntary  conversion 
(as  a  result  of  destruction,  in  whole  or  in  part,  theft  or 
seizure,  or  an  exercise  of  the  power  of  requisition  or 
condemnation  or  the  threat  or  imminence  thereof)  of 
property  used  in  the  trade  or  business  (as  so  defined). 
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[(B)  Any  item,  to  the  extent  attributable  to  the  carrying 
on  of  the  insurance  business,  shall  not  be  taken  into  ac- 
count. 

[(C)  The  deduction  for  net  operating  losses  provided  in 
section  172,  and  the  special  deductions  for  corporation  pro- 
vided in  part  VIII  of  subchapter  B,  shall  not  be  allowed. 
[(d)  Cross  reference. — For  reduction  of  the  $25,000  amount  pro- 
vided in  subsection  (a)(4)  in  the  case  of  certain  controlled  corpora- 
tions, see  sections  1561  and  1564. 

CSEC.  805.  POLICY  AND  OTHER  CONTRACT  LIABILITY  REQUIREMENTS. 

[(a)  In  General. — For  purposes  of  this  part,  the  term  "policy 
and  other  contract  liability  requirements"  means,  for  any  taxable 
year,  the  sum  of— 

[(1)  the  adjusted  life  insurance  reserves,  multiplied  by  the 
adjusted  reserves  rate, 

[(2)  the  mean  of  the  pension  plan  reserves  at  the  beginning 
and  end  of  the  taxable  year,  multiplied  by  the  current  earnings 
rate,  and 

[(3)  the  interest  paid. 
[(b)  Adjusted  Reserves  Rate  and  Earnings  Rates  — 

[(1)  Adjusted  reserves  rate. — For  purposes  of  this  part,  the 
adjusted  reserves  rate  for  any  taxable  year  is  the  average  earn- 
ings rate  or,  if  lower,  the  current  earnings  rate. 

[(2)  Current  earnings  rate. — For  purposes  of  this  part,  the 
current  earnings  rate  for  any  taxable  year  is  the  amount  deter- 
mined by  dividing — 

[(A)  the  taxpayer's  investment  yield  for  such  taxable 
year,  by 

[(B)  the  mean  of  the  taxpayer's  assets  at  the  beginning 
and  end  of  the  taxable  year. 
[(3)  Average  earnings  rate. — 

[(A)  In  general. — For  purposes  of  this  part,  the  aver- 
age earnings  rate  for  any  taxable  year  is  the  average  of 
the  current  earnings  rates  for  such  taxable  year  and  for 
each  of  the  4  taxable  years  immediately  preceding  such 
taxable  year  (excluding  any  of  such  4  taxable  years  for 
which  the  taxpayer  was  not  an  insurance  company). 

[(B)  Special  rule. — For  purposes  of  subparagraph  (A), 
the  current  earnings  rate  for  any  taxable  year  of  any  com- 
pany which,  for  such  year,  is  an  insurance  company  (but 
not  a  life  insurance  company)  shall  be  determined  as  if 
this  part  applied  to  such  company  for  such  year. 
[(4)  Assets. — For  purposes  of  this  part,  the  term  "assets" 
means  all  assets  of  the  company  (including  nonadmitted 
assets),  other  than  real  and  personal  property  (excluding 
money)  used  by  it  in  carrying  on  an  insurance  trade  or  busi- 
ness. For  purposes  of  this  paragraph,  the  amount  attributable 
to— 

[(A)  real  property  and  stock  shall  be  the  fair  market 
value  thereof,  and 

[(B)  any  other  asset  shall  be  the  adjusted  basis  of  such 
asset  for  purposes  of  determining  gain  on  sale  or  other  dis- 
position. 


788 


[(c)  Adjusted  Life  Insurance  Reserves- 
CCD  Adjusted  life  insurance  reserves  defined. — For  pur- 
poses of  this  part,  the  term  "adjusted  life  insurance  reserves" 
means — 

[(A)  the  mean  of  the  life  reserves  (as  defined  in  section 
801(b)),  other  than  pension  plan  reserves  or  reserves  on  j 
any  qualified  contract,  at  the  beginning  and  end  of  the 
taxable  year,  multiplied  by 

[(B)  that  percentage  which  equals  100  percent — 

[(i)  increased  by  that  percentage  which  is  10  times 
the  average  rate  of  interest  assumed  by  the  taxpayer 
in  calculating  such  reserves,  and 

[(ii)  reduced  by  that  percentage  which  is  10  times 
the  adjusted  reserves  rate. 
[(C)  0.9  raised  to  the  j>ower  of  n  where  n  is  the  number  j 
(positive  or  negative)  determined  by  subtracting — 

[(i)  100  times  the  average  rate  of  interest  assumed  | 
by  the  taxpayer  in  calculating  such  reserves,  from 
[(ii)  100  times  the  adjusted  reserves  rate. 
[(2)  Average  interest  rate  assumed.— For  purposes  of  this 
part,  the  average  rate  of  interest  assumed  in  calculating  re- 
serves shall  be  computed — 

[(A)  by  multiplying  each  assumed  rate  of  interest  by  the 
means  of  the  amounts  of  such  reserves  computed  at  that 
rate  at  the  beginning  and  end  of  the  taxable  year,  and 

[(B)  by  dividing  (i)  the  sum  of  the  products  ascertained 
under  subparagraph  (A),  by  (ii)  the  mean  of  the  total  of 
such  reserves  at  the  beginning  and  end  of  the  taxable 
year.  j 
[(d)  Pension  Plan  Reserves. — For  purposes  of  this  part,  the 
term  "pension  plan  reserves"  means  that  portion  of  the  life  insur- 
ance  reserves  which  is  allocable  to  contracts — 

[(1)  purchased  under  contracts  entered  into  with  trusts  j 
which  (as  of  the  time  the  contracts  were  entered  into)  were  I 
deemed  to  be  (A)  trusts  described  in  section  401(a)  and  exempt 
from  tax  under  section  501(a),  or  (B)  trusts  exempt  from  tax 
under  section  165  of  the  Internal  Revenue  Code  of  1939  or  the  [ 
corresponding  provisions  of  prior  revenue  laws; 

[(2)  purchased  under  contracts  entered  into  under  plans  j 
which  (as  of  the  time  the  contracts  were  entered  into)  were  i. 
deemed  to  be  plans  described  in  section  403(a),  or  plans  meet- 
ing the  requirements  of  paragraphs  (3),  (4),  (5),  and  (6)  of  sec-  j 
tion  165(a)  of  the  Internal  Revenue  Code  of  1939; 

[(3)  provided  for  employees  of  the  life  insurance  company 
under  a  plan  which,  for  the  taxable  year,  meets  the  require- 
ments of  paragraphs  (3),  (4),  (5),  (6),  (7),  (8),  (11),  (12),  (13),  (14), 
(15),  (16),  (19),  (20),  and  (22)  of  section  401(a); 

[(4)  purchased  to  provide  retirement  annuities  for  its  em- 
ployees by  an  organization  which  (as  of  the  time  the  contracts 
were  purchased)  was  an  organization  described  in  section  ;j 
501(c)(3)  which  was  exempt  from  tax  under  section  501(a)  or  1 
was  an  organization  exempt  from  tax  under  section  101(6)  ofijl 
the  Internal  Revenue  Code  of  1939  or  the  corresponding  provi-  I 
sions  of  prior  revenue  laws,  or  purchased  to  provide  retirement  j !  I 
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annuities  for  employees  described  in  section  403(b)(l)(A)(ii)  by 
an  employer  which  is  a  State,  a  political  subdivision  of  a  State, 
or  an  agency  or  instrumentality  of  any  one  or  more  of  the  fore- 
going; 

[(5)  purchased  under  contracts  entered  into  with  trusts 
which  (at  the  time  the  contracts  were  entered  into)  were  indi- 
vidual retirement  accounts  described  in  section  408(a)  or  under 
contracts  entered  into  with  individual  retirement  annuities  de- 
scribed in  section  408(b);  or 
[(6)  purchased  by — 

[(A)  a  governmental  plan  (within  the  meaning  of  section 
414(d)),  or 

[(B)  the  Government  of  the  United  States,  the  govern- 
ment of  any  State  or  political  subdivision  thereof,  or  by 
any  agency  or  instrumentality  of  the  foregoing,  for  use  in 
satisfying  an  obligation  of  such  government,  political  sub- 
division, or  agency  or  instrumentality  to  provide  a  benefit 
under  a  plan  described  in  subparagraph  (A). 
[(e)  Interest  Paid. — For  purposes  of  this  part,  the  interest  paid 
for  any  taxable  year  is  the  sum  of— 

[(1)  Interest  on  indebtedness.— All  interest  for  the  taxable 
year  on  indebtedness,  except  on  indebtedness  incurred  or  con- 
tinued to  purchase  or  carry  obligations  the  interest  on  which  is 
wholly  exempt  from  taxation  under  this  chapter. 

[(2)  Amounts  in  the  nature  of  interest.— All  amounts  in 
the  nature  of  interest,  whether  or  not  guaranteed,  for  the  tax- 
able year  on  insurance  or  annuity  contracts  (including  con- 
tracts supplementary  thereto)  which  do  not  involve,  at  the 
time  of  accrual,  life,  health,  or  accident  contingencies. 

[(3)  Discount  on  prepaid  premiums. — All  amounts  accrued 
for  the  taxable  year  for  discounts  in  the  nature  of  interest, 
whether  or  not  guaranteed,  on  premiums  or  other  considera- 
tion paid  in  advance  on  insurance  or  annuity  contracts. 

[(4)  Interest  on  certain  special  contingency  reserves. — 
Interest  for  the  taxable  year  on  special  contingency  reserves 
under  contracts  of  group  term  life  insurance  or  group  health 
and  accident  insurance  which  are  established  and  maintained 
for  the  provision  of  insurance  on  retired  lives,  for  premium  sta- 
bilization, or  for  a  combination  thereof. 

[(5)  Qualified  guaranteed  interest. — Qualified  guaranteed 
interest  (within  the  meaning  of  subsection  (f)). 
For  purposes  of  this  subpart,  the  interest  paid  for  any  taxable  year 
shall  not  include  any  interest  paid  or  accrued  after  December  31, 
1981,  by  a  ceding  company  (or  its  affiliates)  to  any  person  in  con- 
nection with  a  reinsurance  agreement  (other  than  interest  on  ac- 
count of  delay  in  making  periodic  settlements  of  income  and  ex- 
pense items  under  the  terms  of  the  agreement). 

[(f)  Qualified  Guaranteed  Interest  and  Qualified  Con- 
tracts.— For  purposes  of  this  section — 

[(1)  In  general— The  term  "qualified  guaranteed  interest" 
means  any  amount  in  the  nature  of  interest  for  the  taxable 
year  on  qualified  contracts,  but  only  if  such  amount  is  deter- 
mined pursuant  to — 

[(A)  a  stated  rate  of  interest  which  is  guaranteed — 
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[(i)  before  the  beginning  of  the  period  for  which  the 
interest  accrues,  and 

[(ii)  for  a  period  of  not  less  than  12  months  (or  for  a 
period  ending  not  earlier  than  the  close  of  the  taxable 
year  in  which  the  contract  was  issued),  or 
[(B)  a  rate  or  rates  of  interest  which — 

[(i)  meet  the  requirements  of  clause  (i)  of  subpara- 
graph (A),  and 

[(ii)  is  determined  under  a  formula  or  other  method 
the  terms  of  which — 

[(I)  during  the  period  referred  to  in  subpara- 
graph (A)(ii)  may  not  be  changed  by  the  taxpayer, 
and 

[(II)  are  independent  of  the  experience  of  the 
taxpayer. 

[(2)  Qualified  contract— The  term  "qualified  contract" 
means  any  annuity  contract  (other  than  any  contract  described 
in  subsection  (d))  which — 

[(A)  involves  (at  the  time  the  qualified  interest  is  cred- 
ited under  the  contract)  life  contingencies, 

[(B)  provides  no  right  under  State  law  for  the  policy- 
holder to  participate  in  the  divisible  surplus  of  the  taxpay- 
er, and 

[(C)  provides  that  the  taxpayer  may  from  time  to  time 
credit  amounts  in  the  nature  of  interest  in  excess  of 
amounts  computed  on  the  basis  of  any  rate  or  rates  guar- 
anteed in  the  contract  at  the  time  it  was  entered  into. 
[(3)  Special  rule  for  participating  contracts. — 

[(A)  In  general. — In  the  case  of  an  annuity  contract 
which  is  not  a  qualified  contract  solely  because  it  fails  to 
satisfy  the  requirements  of  subparagraph  (B)  of  paragraph 
(2),  such  contract  shall  be  treated  as  a  qualified  contract 
and  the  amount  taken  into  account  as  qualified  guaran- 
teed interest  with  respect  to  such  contract  shall  be  equal 
to  the  sum  of — 

[(i)  the  amount  of  interest  which  would  be  assumed 
in  calculating  reserves  with  respect  to  such  contract 
under  section  810(c)  if  such  interest  were  not  taken 
into  account  under  subsection  (e),  plus 
[(ii)  92.5  percent  of  the  excess  of— 

[(I)  the  amount  of  qualified  guaranteed  interest 
(determined  without  regard  to  this  paragraph  and 
as  if  such  contract  were  a  qualified  contract),  over 
[(II)  the  amount  determined  under  clause  (i). 
[(B)  Interest  not  otherwise  taken  into  account. — No 
deduction  shall  be  allowed  under  any  other  provision  of 
this  part  for  the  7.5  percent  of  the  excess  described  in  sub- 
paragraph (A)(ii)  which  is  not  treated  as  qualified  guaran- 
teed interest. 

[(g)  Special  Limitation  for  Group  Pension  Contracts.— The 
amount  determined  under  paragraphs  (2)  and  (3)  of  subsection  (a) 
for  policy  and  other  contract  liability  requirements  for  group  pen- 
sion contracts  shall  not  exceed  the  amount  actually  credited  to  the 
policyholders  whether  such  crediting  is  through  premium  rate  com- 
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putations,  reserve  increases,  excess  interest,  experience  rate  cred- 
its, policyholder  dividends  or  otherwise.  The  Secretary  shall  pre- 
scribe such  regulations  as  may  be  necessary  to  carry  out  the  pur- 
poses of  this  subsection. 

[SEC.  806.  CERTAIN  CHANGES  IN  RESERVES  AND  ASSETS. 

[(a)  Adjustments  to  Means  for  Certain  Transfers  of  Liabil- 
ities.— For  purposes  of  this  part,  if,  during  the  taxable  year,  there 
is  a  change  in  life  insurance  reserves  attributable  to  the  transfer 
between  the  taxpayer  and  another  person  of  liabilities  under  con- 
tracts taken  into  account  in  computing  such  reserves,  then,  under 
regulations  prescribed  by  the  Secretary,  the  means  of  such  re- 
serves, and  the  mean  of  the  assets,  shall  be  appropriately  adjusted, 
on  a  daily  basis,  to  reflect  the  amounts  involved  in  such  transfer. 
This  subsection  shall  not  apply  to  reinsurance  ceded  to  the  taxpay- 
er or  to  another  person. 

[(b)  Change  of  Basis  in  Computing  Reserves. — If  the  basis  for 
determining  the  amount  of  any  item  referred  to  in  section  810(c)  as 
of  the  close  of  the  taxable  year  differs  from  the  basis  for  such  de- 
termination as  of  the  beginning  of  the  taxable  year,  then  for  pur- 
poses of  this  subpart  the  amount  of  such  item — 

[(1)  as  of  the  close  of  the  taxable  year  shall  be  computed  on 
the  old  basis,  and 

[(2)  as  of  the  beginning  of  the  next  taxable  year  shall  be 
computed  on  the  new  basis. 

[Subpart  C — Gain  and  Loss  from  Operations 

[Sec.  809.  In  general. 

[Sec.  810.  Rules  for  certain  reserves. 

[Sec.  811.  Dividends  to  policyholders. 

[Sec.  812.  Operations  loss  deduction. 

[SEC.  809.  IN  GENERAL. 

[(a)  Exclusion  of  Share  of  Investment  Yield  Set  Aside  for 
Policyholders. — 

[(1)  Amount. — The  share  of  each  and  every  item  of  invest- 
ment yield  (including  tax-exempt  interest  and  dividends  re- 
ceived) of  any  life  insurance  company  set  aside  for  policyhold- 
ers shall  not  be  included  in  gain  or  loss  from  operations.  For 
purposes  of  the  preceding  sentence,  the  share  of  any  item  set 
aside  for  policyholders  shall  be  that  percentage  obtained  by  di- 
viding the  required  interest  by  the  investment  yield;  except 
that  if  the  required  interest  exceeds  the  investment  yield,  then 
the  share  of  any  item  set  aside  for  policyholders  shall  be  100 
percent. 

[(2)  Required  interest. — for  purposes  of  this  part,  the  re- 
quired interest  for  any  taxable  year  is  the  sum  of  the  amount 
of  qualified  guaranteed  interest  (within  the  meaning  of  section 
805(f)(1))  and  the  products  obtained  by  multiplying — 

[(A)  each  rate  of  interest  required,  or  assumed  by  the 
taxpayer,  in  calculating  the  reserves  described  in  section 
810(c),  by 

[(B)  the  means  of  the  amount  of  such  reserves  computed 
at  that  rate  at  the  beginning  and  end  of  the  taxable  year. 
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For  purposes  of  subparagraphs  (A)  and  (B)  reserves  on  quali- 
fied contracts  (within  the  meaning  of  section  805(f)(2))  shall  not 
be  taken  into  account. 
[(b)  Gain  and  Loss  from  Operations.— 

[(1)  Gain  from  operations  defined. — For  purposes  of  this 
part,  the  term  "gain  from  operations"  means  the  amount  by 
which  the  sum  of  the  following  exceeds  the  deductions  pro- 
vided by  subsection  (d): 

[(A)  the  life  insurance  company's  share  of  each  and 
every  item  of  investment  yield  (including  tax-exempt  inter- 
est and  dividends  received); 

[(B)  the  amount  (if  any)  of  the  net  capital  gain;  and 
[(C)  the  sum  of  the  items  referred  to  in  subsection  (c). 
[(2)  Loss  from  operations  defined.— For  purposes  of  this 
part,  the  term  "loss  from  operations"  means  the  amount  by 
which  the  sum  of  the  deductions  provided  by  subsection  (d)  ex- 
ceeds the  sum  of— 

[(A)  the  life  insurance  company's  share  of  each  and 
every  item  of  investment  yield  (including  tax-exempt  inter- 
est and  dividends  received); 

[(B)  the  amount  (if  any)  of  the  net  capital  gain;  and 
[(C)  the  sum  of  the  items  referred  to  in  subsection  (c). 
(3)  Life  insurance  company's  share.— For  purposes  of  this 
subpart,  the  life  insurance  company's  share  of  any  item  shall 
be  that  percentage  which,  when  added  to  the  percentage  ob- 
tained under  the  second  sentence  of  subsection  (a)(1),  equals 
100  percent. 

[(c)  Gross  Amount. — For  purposes  of  subsections  (b)(1)  and  (2), 
the  following  items  shall  be  taken  into  account: 

(1)  Premiums. — The  gross  amount  of  premiums  and  other 
consideration,  including — 

[(A)  advance  premiums, 

[(B)  deposits, 

[(C)  fees, 

[(D)  assessments, 

[(E)  consideration  in  respect  of  assuming  liabilities 
under  contracts  not  issued  by  the  taxpayer,  and 

[(F)  the  amount  of  dividends  to  policyholders  reim- 
bursed to  the  taxpayer  by  a  reinsurer  in  respect  of  rein- 
sured policies, 

on  insurance  and  annuity  contracts  (including  contracts  sup- 
plementary thereto);  less  return  premiums,  and  premiums  and 
other  consideration  arising  out  of  reinsurance  ceded.  Except  in 
the  case  of  amounts  of  premiums  or  other  consideration  re- 
turned to  another  life  insurance  company  in  respect  of  reinsur- 
ance ceded,  amounts  returned  where  the  amount  is  not  fixed 
in  the  contract  but  depends  on  the  experience  of  the  company 
or  the  discretion  of  the  management  shall  not  be  included  in 
return  premiums. 

[(2)  Decreases  in  certain  reserves.— Each  net  decrease  in 
reserves  which  is  required  by  section  810  or  811(b)(2)  to  be 
taken  into  account  for  purposes  of  this  paragraph. 


[(3)  Other  amounts. — All  amounts,  not  included  in  comput- 
ing investment  yield  and  not  includible  under  paragraph  (1)  or 
(2),  which  under  this  subtitle  are  includible  in  gross  income. 
Except  as  included  in  computing  investment  yield,  there  shall  be 
excluded  any  gain  from  the  sale  or  exchange  of  a  capital  asset,  and 
any  gain  considered  as  gain  from  the  sale  or  exchange  of  a  capital 
asset. 

[(d)  Deductions. — For  purposes  of  subsections  (b)(1)  and  (2), 
there  shall  be  allowed  the  following  deductions: 

[(1)  Death  benefits,  etc. — All  claims  and  benefits  accrued, 
and  all  losses  incurred  (whether  or  not  ascertained),  during  the 
taxable  year  on  insurance  and  annuity  contracts  (including 
contracts  supplementary  thereto). 

[(2)  Increases  in  certain  reserves.— The  net  increase  in  re- 
serves which  is  required  by  section  810  to  be  taken  into  ac- 
count for  purposes  of  this  paragraph. 

[(3)  Dividends  to  policyholders. — The  deduction  for  divi- 
dends to  policyholders  (determined  under  section  811(b)),  other 
than  the  deduction  provided  under  paragraph  (12). 

[(4)  Operations  loss  deduction. — The  operations  loss  deduc- 
tion (determined  under  section  812). 

[(5)  Certain  nonparticipating  contracts.— An  amount 
equal  to  10  percent  of  the  increase  for  the  taxable  year  in  the 
reserves  for  nonparticipating  contracts  or  (if  greater)  an 
amount  equal  to  3  percent  of  the  premiums  for  the  taxable 
year  (excluding  that  portion  of  the  premiums  which  is  alloca- 
ble to  annuity  features)  attributable  to  nonparticipating  con- 
tracts (other  than  group  contracts)  which  are  issued  or  re- 
newed for  periods  of  5  years  or  more.  For  purposes  of  this  para- 
graph, the  term  ' 'reserves  for  nonparticipating  contracts" 
means  such  part  of  the  life  insurance  reserves  (excluding  that 
portion  of  the  reserves  which  is  allocable  to  annuity  features) 
as  relates  to  nonparticipating  contracts  (other  than  group  con- 
tracts). For  purposes  of  this  paragraph  and  paragraph  (6),  the 
term  "premiums"  means  the  net  amount  of  the  premiums  and 
other  consideration  taken  into  account  under  subsection  (c)(1). 
For  purposes  of  this  paragraph,  the  period  for  which  any  con- 
tract is  issued  or  renewed  includes  the  period  for  which  such 
contract  is  guaranteed  renewable. 

[(6)  Certain  accident  and  health  insurance  and  group 
life  insurance. — An  amount  equal  to  2  percent  of  the  premi- 
ums for  the  taxable  year  attributable  to  accident  and  health 
insurance  contracts  (other  than  those  to  which  paragraph  (5) 
applies)  and  group  life  insurance  contracts.  The  deduction 
under  this  paragraph  for  the  taxable  year  and  all  preceding 
taxable  years  shall  not  exceed  an  amount  equal  to  50  percent 
of  the  premiums  for  the  taxable  year  attributable  to  such  con- 
tracts. 

[(7)  Assumption  by  another  person  of  liabilities  under 
insurance,  etc.,  contracts. — The  consideration  (other  than 
consideration  arising  out  of  reinsurance  ceded)  in  respect  of 
the  assumption  by  another  person  of  liabilities  under  insur- 
ance and  annuity  contracts  (including  contracts  supplementary 
thereto). 
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[(8)  Tax-exempt  interest,  dividends,  etc. — 

[(A)  Life  insurance  company's  share —Each  of  the  fol- 
lowing items: 

[(i)  the  life  insurance  company's  share  of  interest 
which  under  section  103  is  excluded  from  gross 
income,  and 

[(ii)  the  deductions  for  dividends  received  provided 
by  sections  243,  244,  and  245  (as  modified  by  subpara- 
graph (B))  computed  with  respect  to  the  life  insurance 
company's  share  of  the  dividends  received. 
[(B)  Application  of  section  246(b).— In  applying  sec- 
tion 246(b)  (relating  to  limitation  on  aggregate  amount  of 
deductions  for  dividends  received)  for  purposes  of  subpara- 
graph (A)(ii),  the  limit  on  the  aggregate  amount  of  the  de- 
ductions allowed  by  sections  243(a)(1),  244(a),  and  245  shall 
be  85  percent  of  the  gain  from  operations  computed  with- 
out regard  to — 

[(i)  the  deductions  provide  by  paragraphs  (3),  (5), 
and  (6)  of  this  subsection, 

[(ii)  the  operations  loss  deduction  provided  by  sec- 
tion 812,  and 

[(hi)  the  deductions  allowed  by  sections  243(a)(1), 
244(a),  and  245,  but  such  limit  shall  not  apply  for  any 
taxable  year  for  which  there  is  a  loss  from  operations. 
[(9)  Investment  expenses,  etc. — Investment  expenses  to  the 
extent  not  allowed  as  a  deduction  under  section  804(c)(1)  in  comput- 
ing investment  yield,  and  the  amount  (if  any)  by  which  the  sum  of 
the  deductions  allowable  under  section  804(c)  exceeds  the  gross  in- 
vestment income. 

[(10)  Small  business  deduction. — A  small  business  deduc- 
tion in  an  amount  equal  to  the  amount  determined  under  sec- 
tion 804(a)(3). 

[(11)  Other  deductions. — Subject  to  the  modifications  pro- 
vided by  subsection  (e),  all  other  deductions  allowed  under  this 
subtitle  for  purposes  of  computing  taxable  income  to  the  extent 
not  allowed  as  deductions  in  computing  investment  yield. 

[(12)  DrviDENDS  reimbursed. — The  deduction  for  the  amount 
of  dividends  to  policyholders  reimbursed  by  the  taxpayer  to  an- 
other insurance  company  in  respect  of  policies  the  taxpayer 
has  reinsured  (determined  under  section  811(c)). 
Except  as  provided  in  paragraph  (3),  no  amount  shall  be  allowed 
as  a  deduction  under  this  subsection  in  respect  of  dividends  to  poli- 
cyholders. 

[(e)  Modifications.— The  modifications  referred  to  in  subsection 
(d)(ll)  are  as  follows: 

[(1)  Interest— In  applying  section  163  (relating  to  deduc- 
tion for  interest),  no  deduction  shall  be  allowed  for  qualified 
guaranteed  interest  (within  the  meaning  of  section  805(f)(1))  or 
interest  in  respect  of  items  described  in  section  810(c). 

[(2)  Bad  debts. — Section  166(c)  (relating  to  reserve  for  bad 
debts)  shall  not  apply. 

[(3)  Charitable,  etc.,  contributions  and  gifts.— In  apply- 
ing section  170 — 
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[(A)  the  limit  on  the  total  deductions  under  such  section 
provided  by  section  170(b)(2)  shall  be  10  percent  of  the  gain 
from  operations  computed  without  regard  to — 
[(i)  the  deduction  provided  by  section  170, 
[(ii)  the  deductions  provided  by  paragraphs  (3),  (5), 
(6),  and  (8)  of  subsection  (d),  and 

[(iii)  any  operations  loss  carryback  to  the  taxable 
year  under  section  812;  and 
[(B)  under  regulations  prescribed  by  the  Secretary,  a 
rule  similar  to  the  rule  contained  in  section  170(d)(2)(B) 
shall  be  applied. 
[(4)  Amortizable  bond  premium.— Section  171  shall  not 
apply. 

[(5)  Net  operating  loss  deduction.— Except  as  provided  by 
section  844,  the  deduction  for  net  operating  losses  provided  in 
section  172  shall  not  be  allowed. 

[(6)  Dividends  received. — The  deductions  for  dividends  re- 
ceived provided  by  sections  243,  244,  and  245  shall  not  be  al- 
lowed. 

[(f)  Limitation  on  Certain  Deductions. — 

[(1)  In  General. — The  amount  of  the  deductions  under 
paragraphs  (3),  (5),  and  (6)  of  subsection  (d)  shall  not  exceed 
$250,000  plus  the  amount  (if  any)  by  which — 

[(A)  the  gain  from  operations  for  the  taxable  year,  com- 
puted without  regard  to  such  deductions,  exceeds 

[(B)  the  taxable  investment  income  for  the  taxable  year. 
[(2)  Application  of  limitation. — The  limitation  provided  by 
paragraph  (1)  shall  apply  first  to  the  amount  of  the  deduction 
under  subsection  (d)(3),  then  to  the  amount  of  the  deduction 
under  subsection  (d)(6),  and  finally  to  the  amount  of  the  deduc- 
tion under  subsection  (d)(5). 
[(f)  Limitation  on  Certain  Deductions. — 

[(1)  In  general. — The  amount  of  the  deductions  under  para- 
graphs (3),  (5),  and  (6)  of  subsection  (d)  shall  not  exceed  the 
greater  of— 

[(A)  $1,000,000,  plus  the  amount  (if  any)  by  which— 
[(i)  the  gain  from  operations  for  the  taxable  year  (com- 
puted without  regard  to  such  deductions),  exceeds 

[(ii)  the  taxable  investment  income  for  the  taxable 
year,  or 

[(B)  if  the  taxpayer  elects  for  any  taxable  year,  the 
amount  determined  under  paragraph  (2). 
[(2)   Alternative   limitation. — The   amount  determined 
under  this  paragraph  for  any  taxable  year  shall  be  equal  to  the 
sum  of— 

[(A)  that  portion  of  the  deduction  under  subsection  (d)(3) 
which  is  allocable  to  any  contract  described  in  section 
805(d),  and 

[(B)  an  amount  equal  to  the  sum  of— 

[(i)  so  much  of  the  base  amount  as  does  not  exceed 
$1,000,000,  plus 

[(ii)  in  the  case  of — 

[(I)  a  mutual  life  insurance  company,  77.5  per- 
cent of  the  base  amount,  or 
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[(II)  a  stock  life  insurance  company,  85  percent 
of  the  base  amount. 
[(3)  Reduction  in  $1,000,000  amount  for  large  insurers. — 
If  the  sum  of  the  deductions  under  paragraphs  (3),  (5),  and  (6) 
of  subsection  (d)  exceeds  $4,000,000,  then  each  of  the  $1,000,000 
amounts  in  paragraphs  (1)  and  (2)  shall  be  reduced  (but  not 
below  zero)  by  the  amount  which  bears  the  same  ratio  to 
$1,000,000  as— 

[(A)  the  amount  of  such  excess  bears  to, 
[(B)  $4,000,000. 
[(4)  Base  amount.— For  purposes  of  paragraph  (2)(B),  the 
term  "base  amount"  means  the  execess  of— 

[(A)  the  amount  of  the  deduction  under  paragraphs  (3) 
and  (5)  subsection  (d)  for  the  taxable  year,  over 

[(B)  the  amount  determined  under  paragraph  (2)(A)  for 
such  taxable  year. 
[(5)  Application  of  limitation. — The  limitation  provided  by 
paragraph  (1)  shall  apply  first  to  the  amount  of  the  deduction 
under  subsection  (d)(3),  then  to  the  amount  of  the  deduction 
under  subsection  (d)(5),  and  finally  to  the  amount  of  the  deduc- 
tion under  subsection  (d)(6). 

[SEC.  810.  RULES  FOR  CERTAIN  RESERVES. 

[(a)  Adjustment  for  Decrease.— If  the  sum  of  the  items  de- 
scribed in  subsection  (c)  as  of  the  beginning  of  the  taxable  year  ex- 
ceeds the  sum  of  such  items  as  of  the  close  of  the  taxable  year  (re- 
duced by  the  amount  of  investment  yield  not  included  in  gain  or 
loss  from  operations  for  the  taxable  year  by  reason  of  section 
809(a)(1)),  the  excess  shall  be  taken  into  account  as  a  net  decrease 
referred  to  in  section  809(c)(2). 

[(b)  Adjustment  for  Increase. — If  the  sum  of  the  items  de- 
scribed in  subsection  (c)  as  of  the  close  of  the  taxable  year  (reduced 
by  the  amount  of  the  investment  yield  not  included  in  gain  or  loss 
from  the  operations  for  the  taxable  year  by  reason  of  section 
809(a)(1))  exceeds  the  sum  of  such  items  as  of  the  beginning  of  the 
taxable  year,  the  excess  shall  be  taken  into  account  as  a  net  in- 
crease referred  to  in  section  809(d)(2). 

[(c)  Items  Taken  Into  Account. — The  items  referred  to  in  sub- 
section (a)  and  (b)  are  as  follows: 

[(1)  The  life  insurance  reserves  (as  defined  in  section  801(b)). 
[(2)  The  unearned  premiums  and  unpaid  losses  included  in 
total  reserves  under  section  801(c)(2). 

[(3)  The  amounts  (discounted  at  the  rates  of  interest  as- 
sumed by  the  company)  necessary  to  satisfy  the  obligations 
under  insurance  or  annuity  contracts  (including  contracts  sup- 
plementary thereto),  but  only  if  such  obligations  do  not  involve 
(at  the  time  respect  to  which  the  computation  is  made  under 
this  paragraph)  (life,  health,  or  accident  contingencies. 

[(4)  Dividend  accumulations,  and  other  amounts,  held  at  in- 
terest in  connection  with  insurance  or  annuity  contracts  (in- 
cluding contracts  supplementary  thereto). 

[(5)  Premiums  received  in  advance,  and  liabilities  for  premi- 
um deposit  funds. 
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[(6)  Special  contingency  reserves  under  contracts  of  group 
term  life  insurance  or  group  health  and  accident  insurance 
which  are  established  and  maintained  for  the  provision  of  in- 
surance on  retired  lives,  for  premium  stabilization,  or  for  a 
combination  thereof. 
In  applying  his  subsection,  the  same  item  shall  be  counted  only 
once. 

[(d)  Adjustment  for  Change  in  Computing  Reserves. — 

[(1)  In  general. — If  the  basis  for  determining  any  item  re- 
ferred to  in  subsection  (c)  as  of  the  close  of  any  taxable  year 
differs  from  the  basis  for  such  determination  as  of  the  close  of 
the  preceding  taxable  year,  then  so  much  of  the  difference  be- 
tween— 

[(A)  the  amount  of  the  item  at  the  close  of  the  taxable 
year,  computed  on  the  new  basis,  and 

[(B)  the  amount  of  the  item  at  the  taxable  year,  com- 
puted on  the  old  basis,  as  is  attributable  to  contracts 
issued  before  the  taxable  year  shall  be  taken  into  account 
for  purposes  of  this  subpart  as  follows: 

[(i)  if  the  amount  determined  under  subparagraph 

(A)  exceeds  the  amount  determined  under  subpara- 
graph (B),  Vio  of  such  excess  shall  be  taken  into  ac- 
count, for  each  of  the  succeeding  10  taxable  years,  as  a 
net  increase  to  which  section  809(d)(2)  applies;  or 

[(ii)  if  the  amount  determined  under  subparagraph 

(B)  exceeds  the  amount  determined  under  subpara- 
graph (A),  Vio  of  such  excess  shall  be  taken  into  ac- 
count for  each  of  the  10  succeeding  taxable  years,  as  a 
net  decrease  to  which  section  809(c)(2)  applies. 

[(2)  Termination  as  life  insurance  company. — Except  as 
provided  in  section  381(c)(22)  (relating  to  carryovers  in  certain 
corporate  readjustments),  if  for  any  taxable  year  the  taxpayer 
is  not  a  life  insurance  company,  the  balance  of  any  adjust- 
ments under  this  paragraph  shall  be  taken  into  account  for  the 
preceding  taxable  year. 

[(3)  Effect  of  preliminary  term  election. — An  election 
under  section  818(c)  shall  not  be  treated  as  a  change  in  the 
basis  for  determining  an  item  referred  to  in  subsection  (c)  to 
which  this  subsection  applies.  If  an  election  under  section 
818(c)  applies  of  the  taxable  year,  the  amounts  of  the  items  re- 
ferred to  in  subparagraphs  (A)  and  (B)  of  paragraph  (1)  shall  be 
determined  without  regard  to  such  election.  If  such  an  election 
would  apply  in  respect  of  such  item  for  the  taxable  year  but 
for  the  new  basis,  the  amount  of  the  item  referred  to  in  sub- 
paragraph (B)  shall  be  determined  on  the  basis  which  would 
have  been  applicable  under  section  818(c)  if  the  election  ap- 
plied in  respect  of  the  item  for  the  taxable  year. 

[SEC.  811.  DIVIDENDS  TO  POLICYHOLDERS. 

[(a)  Dividend  to  Policyholders  Defined. — For  purposes  of  this 
part,  the  term  "dividends  to  policyholders"  means  dividends  and 
similar  distributions  to  policyholders  in  their  capacity  as  such. 
Such  term  does  not  include  interest  paid  (as  defined  in  section 
805(e)). 
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[(b)  Amount  Deduction. — 

[(1)  In  general —Except  as  limited  by  section  809(f),  the  de- 
duction for  dividends  to  policyholders  for  any  taxable  year 
shall  be  an  amount  equal  to  the  dividends  to  policyholders  paid 
during  the  taxable  year — 

[(A)  increased  by  the  excess  of  (i)  the  amounts  held  at 
the  end  of  the  taxable  year  as  reserves  for  dividends  to  pol- 
ciyholders  (as  defined  in  subsecton  (a))  payable  during  the 
year  following  the  taxable  year,  over  (ii)  such  amounts 
held  at  the  end  of  the  preceding  taxable  year,  or 

[(B)  decreased  by  the  excess  of  (i)  such  amounts  held  at 
the  end  of  the  preceding  taxable  year,  over  (ii)  such 
amounts  held  at  the  end  of  the  taxable  year. 
For  purposes  of  subparagraphs  (A)  and  (B),  there  shall  be  included 
as  amounts  held  at  the  end  of  any  taxable  year  amounts  set  aside, 
before  the  16th  day  of  the  third  month  of  the  year  following  such 
taxable  year  (or,  in  the  case  of  a  mutual  savings  bank  subject  to 
the  tax  imposed  by  section  594,  before  the  16th  day  of  the  fourth 
month  of  the  year  following  such  taxable  year),  for  payment  during 
the  year  following  such  taxable  year. 

[(2)  Certain  amounts  to  be  treated  as  net  decrease. — If 
the  amount  determined  under  paragraph  (1)(B)  exceeds  the 
dividends  to  policyholders  paid  during  the  taxable  year,  the 
amount  of  such  excess  shall  be  a  net  decrease  referred  to  in 
section  809(c)(2). 

[(c)  Special  Rule  for  Dividends  to  Policyholders  Under  Re- 
insurance Contracts. — If,  under  the  terms  of  a  [conventional 
coinsurance]  reinsurance  contract,  a  life  insurance  company  (here- 
inafter referred  to  as  "the  reinsurer")  is  obligated  to  reimburse  an- 
other life  insurance  company  (herinafter  referred  to  as  "the  rein- 
sured") for  dividends  to  policyholders  on  the  policies  reinsured,  the 
amount  of  the  deduction  for  dividends  reimbursed  shall,  for  pur- 
poses of  section  809(d)(12),  be  equal  to  the  amount  of  dividends  to 
policyholders — 

[(1)  which  were  paid  by  the  reinsured,  and 

[(2)  with  respect  to  which  the  reinsurer  reimbursed  the  rein- 
sured under  the  terms  of  such  contract. 
The  amount  determined  under  the  preceding  sentence  shall  be 
properly  adjusted  to  reflect  the  adjustments  under  subsection  (b)(1). 

[SEC.  812.  OPERATIONS  LOSS  DEDUCTION. 

[(a)  Deduction  Allowed.— There  shall  be  allowed  as  a  deduc- 
tion for  the  taxable  year  an  amount  equal  to  the  aggregate  of— 
[(1)  the  operations  loss  carryovers  to  such  year,  plus 
[(2)  the  operations  loss  carrybacks  to  such  year. 
For  purposes  of  this  part,  the  term  "operations  loss  deduction" 
means  the  deduction  allowed  by  this  subsection. 

[(b)  Operations  Loss  Carrybacks  and  Carryovers.— 

[(1)  Years  to  which  loss  may  be  carried.— The  loss  from 
operations  for  any  taxable  year  (hereinafter  in  this  section  re- 
ferred as  the  "loss  year")  shall  be — 

[(A)  an  operations  loss  carryback  to  each  of  the  3  tax- 
able years  preceding  the  loss  year, 
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[(B)  an  operations  loss  carryover  to  each  of  the  5  tax- 
able years  following  the  loss  year,  and 

[(C)  subject  to  subsection  (e),  if  the  life  insurance  compa- 
ny is  a  new  company  for  the  loss  year,  an  operations  loss 
carryover  to  each  of  the  3  taxable  years  following  the  5 
taxable  years  described  in  subparagraph  (B). 
In  the  case  of  an  operations  loss  for  any  taxable  year  ending  after 
December  31,  1975,  this  paragraph  shall  be  applied  by  substituting 
"15  taxable  years"  for  "5  taxable  years". 

[(2)  Amount  of  carrybacks  and  carryovers.— The  entire 
amount  of  the  loss  from  operations  for  any  loss  year  shall  be 
carried  to  the  earliest  of  the  taxable  years  to  which  (by  reason 
of  paragraph  (1))  such  loss  may  be  carried.  The  portion  of  such 
loss  which  shall  be  carried  to  each  of  the  other  taxable  years 
shall  be  the  excess  (if  any)  of  the  amount  of  such  loss  over  the 
sum  of  the  offsets  (as  defined  in  subsection  (d))  for  each  of  the 
prior  taxable  years  to  which  such  loss  may  be  carried. 

[(3)  Election  for  operations  loss  carrybacks— In  the  case 
of  a  loss  from  operations  for  any  taxable  year  ending  after  De- 
cember 31,  1975,  the  taxpayer  may  elect  to  relinquish  the 
entire  carryback  period  for  such  loss.  Such  election  shall  be 
made  by  the  due  date  (including  extensions  of  time)  for  filing 
the  return  for  the  taxable  year  of  the  loss  from  operations  for 
which  the  election  is  to  be  in  effect,  and  once  made  for  any 
taxable  year,  such  election  shall  be  irrevocable  for  that  taxable 
year. 

[(c)  Computation  of  Loss  From  Operations.— In  computing  the 
loss  from  operations  for  purposes  of  this  section — 

[(1)  The  operations  loss  deduction  shall  not  be  allowed. 

[(2)  The  deductions  allowed  by  sections  243  (relating  to  divi- 
dends received  by  corporations),  244  (relating  to  dividends  re- 
ceived on  certain  preferred  stock  of  public  utilities),  and  245 
(relating  to  dividends  received  from  certain  foreign  corpora- 
tions) shall  be  computed  without  regard  to  section  246(b)  as 
modified  by  section  809(d)(8)(B). 
[(d)  Offset  Defined. — 

[(1)  In  general. — For  purposes  of  subsection  (b)(2),  the  term 
"offset"  means,  with  respect  to  any  taxable  year,  an  amount 
equal  to  that  increase  in  the  operations  loss  deduction  for  the 
taxable  year  which  reduces  the  life  insurance  company  taxable 
income  (computed  without  regard  to  section  802(b)(3))  for  such 
year  to  zero. 

[(2)  Operations  loss  deduction. — For  purposes  of  para- 
graph (1),  the  operations  loss  deduction  for  any  taxable  year 
shall  be  computed  without  regard  to  the  loss  from  operations 
for  the  loss  year  or  for  any  taxable  year  thereafter. 
[(e)  New  Company  Defined —For  purposes  of  this  part,  a  life  in- 
surance company  is  a  new  company  for  any  taxable  year  only  if 
such  taxable  year  begins  not  more  than  5  years  after  the  first  day 
on  which  it  (or  any  predecessor,  if  section  381(c)(22)  applies  or 
would  have  applied  if  in  effect)  was  authorized  to  do  business  as  an 
insurance  company. 

[(f)  Application  of  Subtitle  A  and  Subtitle  F. — Except  as  pro- 
vided in  section  809(e),  subtitle  A  and  subtitle  F  shall  apply  in  re- 
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spect  of  operations  loss  carrybacks,  operations  loss  carryovers,  and 
the  operations  loss  deduction  under  this  part  in  the  same  manner 
and  to  the  same  extent  as  such  subtitles  apply  in  respect  of  net  op- 
erating loss  carrybacks,  net  operating  loss  carryovers,  and  the  net 
operating  loss  deduction. 

[Subpart  D — Distributions  to  Shareholders 

[Sec.  815.  Distributions  to  shareholders. 

[SEC.  815.  DISTRIBUTIONS  TO  SHAREHOLDERS. 

[(a)  General  Rule. — For  purposes  of  this  section  and  section 
802(b)(3),  any  distribution  to  shareholders  after  December  31,  1958, 
shall  be  treated  as  made — 

[(1)  first  out  of  the  shareholders  surplus  account,  to  the 
extent  thereof, 

[(2)  then  out  of  the  policyholders  surplus  account,  to  the 
extent  thereof,  and 

[(3)  finally  out  of  other  accounts. 
[(b)  Shareholders  Surplus  Account. — 

[(1)  In  general. — Each  stock  life  insurance  company  shall, 
for  purposes  of  this  part,  establish  and  maintain  a  sharehold- 
ers surplus  account.  The  amount  in  such  account  on  January 
1,  1958,  shall  be  zero. 

[(2)  Additions  to  account.— The  amount  added  to  the 
shareholders  surplus  account  for  any  taxable  year  beginning 
after  December  31,  1957,  shall  be  the  amount  by  which — 
[(A)  the  sum  of— 

[(i)  the  life  insurance  company  taxable  income 
(computed  without  regard  to  section  802(b)(3)), 

[(ii)  in  the  case  of  a  taxable  year  beginning  after 
December  31,  1958,  the  amount  (if  any)  of  the  net  capi- 
tal gain,  reduced  (in  the  case  of  a  taxable  year  begin- 
ning after  December  31,  1961)  by  the  amount  referred 
to  in  clause  (i), 

[(iii)  the  deductions  for  dividends  received  provided 
by  sections  243,  244,  and  245  (as  modified  by  section 
809(d)(8)(B))  and  the  amount  of  interest  excluded  from 
gross  income  under  section  103,  and 

[(iv)  the  small  business  deduction  provided  by  sec- 
tion 809(d)(10),  exceeds 
[(B)  the  taxes  imposed  for  the  taxable  year  by  section 
802(a),  determined  without  regard  to  section  802(b)(3). 
[(3)  Subtractions  from  account. — 

[(A)  In  general. — There  shall  be  subtracted  from  the 
shareholders  surplus  account  for  any  taxable  year  the 
amount  which  is  treated  under  this  section  as  distributed 
out  of  such  account. 

[(B)  Distributions  in  1958. — There  shall  be  subtracted 
from  the  shareholders  surplus  account  (to  the  extent  there- 
of) for  any  taxable  year  beginning  in  1958  the  amount  of 
distributions  to  shareholders  made  during  1958. 
[(c)  Policyholders  Surplus  Account.— 

[(1)  In  general. — Each  stock  life  insurance  company  shall, 
for  purposes  of  this  part,  establish  and  maintain  a  policyhold- 


801 


ers  surplus  account.  The  amount  in  such  account  on  January 
1,  1959,  shall  be  zero. 

[(2)  Additions  to  account.— The  amount  added  to  the  poli- 
cyholders surplus  account  for  any  taxable  year  beginning  after 
December  31,  1958,  shall  be  the  sum  of — 

[(A)  an  amount  equal  to  50  percent  of  the  amount  by 
which  the  gain  from  operations  exceeds  the  taxable  invest- 
ment income, 

[(B)  the  deduction  for  certain  nonparticipating  contracts 
provided  by  section  809(d)(5)  (as  limited  by  section  809(f)), 
and 

[(C)  the  deduction  for  accident  and  health  insurance 
and  group  life  insurance  contracts  provided  by  section 
809(d)(6)  (as  limited  by  section  809(f)). 
[(3)  Subtractions  from  account. — There  shall  be  subtract- 
ed from  the  policyholders  surplus  account  for  any  taxable  year 
an  amount  equal  to  the  sum  of— 

[(A)  the  amount  which  (without  regard  to  subparagraph 
(B)~  is  treated  under  this  section  as  distributed  out  of  the 
policyholders  surplus  account,  and 

[(B)  the  amount  by  which  the  tax  imposed  for  the  tax- 
able year  by  section  802(a)  is  increased  by  reason  of  section 
802(b)(3). 
[(d)  Special  Rules. — 

[(1)  Election  to  transfer  amounts  from  policyholders 
surplus  account  to  shareholders  surplus  account. — 

[(A)  In  general. — A  taxpayer  may  elect  for  any  taxable 
year  for  which  it  is  a  life  insurance  company  to  subtract 
from  its  policyholders  surplus  account  any  amount  in  such 
account  as  of  the  close  of  such  taxable  year.  The  amount 
so  subtracted,  less  the  amount  of  the  tax  imposed  with  re- 
spect to  such  amount  by  reason  of  section  802(b)(3),  shall 
be  added  to  the  shareholders  surplus  account  as  of  the  be- 
ginning of  the  succeeding  taxable  year. 

[(B)  Manner  and  effect  of  election. — The  election 
provided  by  subparagraph  (A)  shall  be  made  (in  such 
manner  and  in  such  form  as  the  Secretary  may  by  regula- 
tions prescribe)  after  the  close  of  the  taxable  year  and  not 
later  than  the  time  prescribed  by  law  for  filing  the  return 
(including  extensions  thereof)  for  the  taxable  year.  Such 
an  election,  once  made,  may  not  be  revoked. 
[(2)  Termination  as  life  insurance  company. — 

[(A)  Effect  of  termination. — Except  as  provided  in 
section  381(c)(22)  (relating  to  carryovers  in  certain  corpo- 
rate readjustments),  if — 

[(i)  for  any  taxable  year  the  taxpayer  is  not  an  in- 
surance company,  or 

[(ii)  for  any  two  successive  taxable  years  the  tax- 
payer is  not  a  life  insurance  company,  then  the 
amount  taken  into  account  under  section  802(b)(3)  for 
the  last  preceding  taxable  year  for  which  it  was  a  life 
insurance  company  shall  be  increased  (after  the  appli- 
cation of  subparagraph  (B))  by  the  amount  remaining 
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in  its  policyholders  surplus  account  at  the  close  of 
such  last  preceding  taxable  year. 
[(B)  Effect  of  certain  distributions. — If  for  any  tax- 
able year  the  taxpayer  is  an  insurance  company  but  not  a 
life  insurance  company,  then  any  distribution  to  share- 
holders during  such  taxable  year  shall  be  treated  as  made 
on  the  last  day  of  the  last  preceding  taxable  year  for 
which  the  taxpayer  was  a  life  insurance  company. 
[(3)  Treatment  of  certain  indebtedness. — If— 

[(A)  the  taxpayer  makes  any  payment  in  discharge  of 
its  indebtedness,  and 

[(B)  such  indebtedness  is  attributable  to  a  distribution 
by  the  taxpayer  to  its  shareholders  after  February  9,  1959, 
then  the  amount  of  such  payment  shall,  for  purposes  of  this 
section  and  section  802(b)(3),  be  treated  as  a  distribution  in 
cash  to  shareholders,  but  only  to  the  extent  that  the  distribu- 
tion referred  to  in  subparagraph  (B)  was  treated  as  made  out  of 
accounts  other  than  the  shareholders  and  policyholders  surplus 
accounts. 

[(4)  Limitation  on  amount  in  policyholders  surplus  ac- 
count.— There  shall  be  treated  as  a  subtraction  from  the  poli- 
cyholders surplus  account  for  a  taxable  year  for  which  the  tax- 
payer is  a  life  insurance  company  the  amount  by  which  the 
policyholders  surplus  account  (computed  at  the  end  of  the  tax- 
able year  without  regard  to  this  paragraph)  exceeds  whichever 
of  the  following  is  the  greatest — 

[(A)  15  percent  of  life  insurance  reserves  at  the  end  of 
the  taxable  year, 

[(B)  25  percent  of  the  amount  by  which  the  life  insur- 
ance reserves  at  the  end  of  .the  taxable  year  exceed  the  life 
insurance  reserves  at  the  end  of  1958,  or 

[(C)  50  percent  of  the  ne  amount  of  the  premiums  and 
other  consideration  taken  into  account  for  the  taxable  year 
under  section  809(c)(1). 
The  amount  so  treated  as  subtracted,  less  the  amount  of  the 
tax  imposed  with  respect  to  such  amount  by  reason  of  section 
802(b)(3),  shall  be  added  to  the  shareholders  surplus  account  as 
of  the  beginning  of  the  succeeding  taxable  year. 

[(5)  Reduction  of  policyholders  surplus  account  for  cer- 
tain unused  deductions.— If— 

[(A)  an  amount  added  to  the  policyholders  surplus  ac- 
count for  any  taxable  year  increased  (or  created)  a  loss 
from  operations  for  such  year,  and 

[(B)  any  portion  of  the  increase  (or  amount  created)  in 
the  loss  from  operations  referred  to  in  subparagraph  (A) 
did  not  reduce  the  life  insurance  company  taxable  income 
for  any  taxable  year  to  which  such  loss  was  carried, 
the  policyholders  surplus  account  for  the  taxable  year  referred 
to  in  subparagraph  (A)  shall  be  reduced  by  the  amount  de- 
scribed in  subparagraph  (B). 

[(6)  Restoration  of  amounts  distributed  out  of  policy- 
holders surplus  account. — Notwithstanding  any  other  provi- 
sion of  this  subchapter,  no  amount  shall  be  subtracted  from  a 
taxpayer's  policyholders  surplus  account  with  respect  to  a  dis- 
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tribution  made  during  the  last  month  of  the  taxable  year 
which,  without  regard  to  this  paragraph,  would  be  treated  in 
whole  or  in  part  as  a  distribution  out  of  the  policyholders  sur- 
plus account,  to  the  extent  that  amounts  so  distributed  are  re- 
turned to  the  taxpayer  no  later  than  the  time  prescribed  by 
law  (including  extensions  thereof)  for  filing  the  taxpayer's 
return  for  the  taxable  year  in  which  the  distribution  was 
made.  For  purposes  of  this  paragraph,  amounts  returned  to  a 
taxpayer  with  respect  to  a  distribution  shall  be  first  applied  to 
the  return  of  amounts  which,  without  regard  to  this  para- 
graph, would  have  been  treated  as  distributed  out  of  the  policy- 
holders surplus  account.  This  paragraph  shall  not  apply  if,  at 
the  time  such  distribution  was  made,  the  taxpayer  intended  to 
avail  itself  of  the  provisions  of  this  paragraph  by  having  its 
shareholders  return  all  or  a  part  of  such  distribution.  Nothing 
in  this  paragraph  shall  affect  the  tax  treatment  of  the  receipt 
of  the  distribution  by  any  shareholder,  and  the  basis  to  a 
shareholder  of  his  stock  in  the  taxpayer  shall  not  be  increased 
by  reason  of  amounts  returned  under  this  paragraph  to  the 
extent  that  a  dividends  received  deduction  or  exclusion  was  al- 
lowable in  respect  of  the  distribution  of  such  amount  under 
any  provision  of  this  title. 
[(e)  Special  Rule  for  Certain  Mutualizations. — 

[(1)  In  general. — For  purposes  of  this  section  and  section 
802(b)(3),  any  distribution  to  shareholders  after  December  31, 
1958,  in  acquisition  of  stock  pursuant  to  a  plan  of  mutualiza- 
tion  shall  be  treated — 

[(A)  first,  as  made  out  of  paid-in  capital  and  paid-in  sur- 
plus, to  the  extent  thereof, 

[(B)  thereafter,  as  made  in  two  allocable  parts — 

[(i)  one  part  of  which  is  made  out  of  the  other  ac- 
counts referred  to  in  subsection  (a)(3),  and 

[(h)  the  remainder  of  which  is  a  distribution  to 
which  subsection  (a)  applies. 
[(2)  Special  rules. — 

[(A)  Allocation  ratio. — The  part  referred  to  in  para- 
graph (l)(B)(i)  is  the  amount  which  bears  the  same  ratio  to 
the  amount  to  which  paragraph  (1)(B)  applies  as — 

[(i)  the  excess  (determined  as  of  December  31,  1958, 
and  adjusted  to  the  beginning  of  the  year  of  the  distri- 
bution as  provided  in  subparagraph  (B))  of  the  assets 
over  the  total  liabilities,  bears  to 

[(h)  the  sum  (determined  as  of  the  beginning  of  the 
year  of  the  distribution)  of  the  excess  described  in 
clause  (i),  the  amount  in  the  shareholders  surplus  ac- 
count, plus  the  amount  in  the  policyholders  surplus 
account. 

[(B)  Adjustment  for  certain  distributions. — The 
excess  described  in  subparagraph  (A)(i)  shall  be  reduced  by 
the  aggregate  of  the  prior  distributions  which  have  been 
treated  under  subsection  (a)(3)  as  made  out  of  accounts 
other  than  the  shareholders  surplus  account  and  the  poli- 
cyholders surplus  account. 
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[(f)  Distribution  Defined. — For  purposes  \  of  this  section,  the 
term  "distribution' '  includes  any  distribution  in  redemption  of 
stock  or  in  partial  or  complete  liquidation  of  the  corporation,  but 
does  not  include — 

[(1)  any  distribution  made  by  the  corporation  in  its  stock  or 
in  rights  to  acquire  its  stock; 

[(2)  except  for  purposes  of  subsection  (a)(3)  and  subsection 
(e)(2)(B),  any  distribution  in  redemption  of  stock  issued  before 
1958  which  at  all  times  on  and  after  the  date  of  issuance  and 
on  and  before  the  date  of  redemption  is  limited  as  to  dividends 
and  is  callable,  at  the  option  of  the  issuer,  at  a  price  not  in 
excess  of  105  percent  of  the  sum  of  the  issue  price  and  the 
amount  of  any  contribution  to  surplus  made  by  the  original 
purchaser  at  the  time  of  his  purchase; 

[(3)  any  distribution  after  December  31,  1963,  of  the  stock  of 
a  controlled  corporation  to  which  section  355  applies,  if  such 
controlled  corporation  is  an  insurance  company  subject  to  the 
tax  imposed  by  section  831  and  if— 

[(A)  control  was  acquired  prior  to  January  1,  1958,  or 
[(B)  control  has  been  acquired  after  December  31, 
1957— 

[(i)  in  a  transaction  qualifying  as  a  reorganization 
under  section  368(a)(1)(B),  if  the  distributing  corpora- 
tion has  at  all  times  since  December  31,  1957,  owned 
stock  representing  not  less  than  50  percent  of  the  total 
combined  voting  power  of  all  classes  of  stock  entitled 
to  vote,  and  not  less  than  50  percent  of  the  value  of  all 
classes  of  stock,  of  the  controlled  corporation,  or 

[(ii)  solely  in  exchange  for  stock  of  the  distributing 
corporation  which  stock  is  immediately  exchanged  by 
the  controlled  corporation  in  a  transaction  qualifying 
as  a  reorganization  under  section  368(a)(1)  (A)  or  (C),  if 
the  controlled  corporation  has  at  all  times  since  its  or- 
ganization been  wholly  owned  by  the  distributing  cor- 
poration and  the  distributing  corporation  has  at  all 
times  since  December  31,  1957,  owned  stock  represent- 
ing not  less  than  50  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock  entitled  to  vote, 
and  not  less  than  50  percent  of  the  value  of  all  classes 
of  stock,  of  the  corporation  the  assets  of  which  have 
been  transferred  to  the  controlled  corporation  in  sec- 
tion 368(a)(1)  (A)  or  (C)  reorganization; 
[(4)  any  distribution  after  December  31,  1966,  of  the  stock  of 
a  controlled  corporation  to  which  section  355  applies,  if  such 
distribution  is  made  to  a  corporation  which  immediately  after 
the  distribution  is  in  control  (within  the  meaning  of  section 
368(c))  of  both  the  distributing  corporation  and  such  controlled 
corporation  and  if  such  controlled  corporation  is  a  life  insur- 
ance company  of  which  the  distributing  corporation  has  been 
in  control  at  all  times  since  December  31,  1957;  or 

[(5)  any  distribution  after  December  31,  1968,  of  the  stock  of 
a  controlled  corporation  to  which  section  355  applies,  if  such 
distribution  is  made  to  a  corporation  which  immediately  after 
the  distribution  is  the  owner  of  all  of  the  stock  of  all  classes  of 
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both  the  distributing  corporation  and  such  controlled  corpora- 
tion and  if,  immediately  before  the  distribution,  the  distribut- 
ing corporation  had  been  the  owner  of  all  of  the  stock  of  all 
classes  of  such  controlled  corporation  at  all  times  since  Decem- 
ber 31,  1957. 

Paragraphs  (3),  (4),  and  (5)  shall  not  apply  to  that  portion  of  the 
distribution  of  stock  of  the  controlled  corporation  equal  to  the  in- 
crease in  the  aggregate  adjusted  basis  of  such  stock  after  December 
31,  1957,  except  to  the  extent  such  increase  results  from  an  acquisi- 
tion of  stock  in  the  controlled  corporation  in  a  transaction  de- 
scribed in  paragraph  (3)(B).  If  any  part  of  the  increase  in  the  aggre- 
gate adjusted  basis  of  stock  of  the  controlled  corporation  after  De- 
cember 31,  1957,  results  from  the  transfer  (other  than  as  part  of  a 
transaction  described  in  paragraph  (3)(B))  by  the  distributing  corpo- 
ration to  the  controlled  corporation  of  property  which  has  a  fair 
market  value  in  excess  of  its  adjusted  basis  at  the  time  of  the 
transfer,  paragraphs  (3),  (4),  and  (5)  also  shall  not  apply  to  that  por- 
tion of  the  distribution  equal  to  such  excess. 

[(g)  Certain  Distributions  Related  to  Former  Subsidiaries. — 
If  subsection  (f)(5)  applied  to  the  distribution  by  a  life  insurance 
company  of  the  stock  of  a  corporation  which  was  a  controlled  cor- 
poration— 

[(1)  any  distribution  by  such  corporation  to  its  shareholders 
(after  the  date  of  the  distribution  of  its  stock  by  the  life  insur- 
ance company),  and 

[(2)  any  disposition  of  the  stock  of  such  corporation  by  the 
distributee  corporation, 
shall,  for  purposes  of  this  section,  be  treated  as  a  distribution  to  its 
shareholders  by  such  life  insurance  company,  until  the  amounts  so 
treated  equal  the  amount  of  the  distribution  of  such  stock  which  by 
reason  of  subsection  (f)(5)  was  not  included  as  a  distribution  for 
purposes  of  this  section. 

[Subpart  E — Miscellaneous  Provisions 

[Sec.  817.    Rules  relating  to  certain  gains  and  losses. 

[Sec.  818.    Accounting  provisions. 

[Sec.  819.    Foreign  life  insurance  companies. 

[Sec.  8 19 A.    Contiguous  country  branches  of  domestic  life  insurance  companies. 
[SEC.  817.  RULES  RELATING  TO  CERTAIN  GAINS  AND  LOSSES. 

[(a)  Treatment  of  Capital  Gains  and  Losses,  Etc.— In  the  case 
of  a  life  insurance  company — 

[(1)  in  applying  section  1231(a),  the  term  "property  used  in 
the  trade  or  business"  shall  be  treated  as  including  only — 

[(A)  property  used  in  carrying  on  an  insurance  business, 
of  a  character  which  is  subject  to  the  allowance  for  depre- 
ciation provided  in  section  167,  held  for  more  than  1  year, 
and  real  property  used  in  carrying  on  an  insurance  busi- 
ness, held  for  more  than  1  year,  which  is  not  described  in 
section  1231(b)(1)  (A),  (B),  or  (C),  and 

[(B)  property  described  in  section  1231(b)(2),  and 
[(2)  in  applying  section  1221(2),  the  reference  to  property 
used  in  trade  or  business  shall  be  treated  as  including  only 
property  used  in  carrying  on  an  insurance  business. 
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[(b)  Gain  on  Property  Held  on  December  31,  1958  and  Cer- 
tain Substituted  Property  Acquired  After  1958  — 

[(1)  Property  held  on  December  31,  1958.— In  the  case  of 
property  held  by  the  taxpayer  on  December  31,  1958,  if— 

[(A)  the  fair  market  value  of  such  property  on  such  date 
exceeds  the  adjusted  basis  for  determining  gain  as  of  such 
date,  and 

[(B)  the  taxpayer  has  been  a  life  insurance  company  at 
all  times  on  and  after  December  31,  1958, 
the  gain  on  the  sale  or  other  disposition  of  such  property  shall 
be  treated  as  an  amount  (not  less  than  zero)  equal  to  the 
amount  by  which  the  gain  (determined  without  regard  to  this 
subsection)  exceeds  the  difference  between  the  fair  market 
value  on  December  31,  1958,  and  the  adjusted  basis  for  deter- 
mining gain  as  of  such  date. 

[(2)  Certain  property  acquired  after  December  31, 
1958. — In  the  case  of  property  acquired  after  December  31, 
1958,  and  having  a  substituted  basis  (within  the  meaning  of 
section  1016(b))— 

[(A)  for  purposes  of  paragraph  (1),  such  property  shall 
be  deemed  held  continuously  by  the  taxpayer  since  the  be- 
ginning of  the  holding  period  thereof,  determined  with  ref- 
erence to  section  1223, 

[(B)  the  fair  market  value  and  adjusted  basis  referred  to 
in  paragraph  (1)  shall  be  that  of  that  property  for  which 
the  holding  period  taken  into  account  includes  December 
31,  1958. 

[(C)  paragraph  (1)  shall  apply  only  if  the  property  or 
properties  the  holding  periods  of  which  are  taken  into  ac- 
count were  held  only  by  life  insurance  companies  after  De- 
cember 31,  1958,  during  the  holding  periods  so  taken  into 
account, 

[(D)  the  difference  between  the  fair  market  value  and 
adjusted  basis  referred  to  in  paragraph  (1)  shall  be  reduced 
(not  less  than  zero)  by  the  excess  of  (i)  the  gain  that  would 
have  been  recognized  but  for  this  subsection  on  all  prior 
sales  or  dispositions  after  December  31,  1958,  of  properties 
referred  to  in  subparagraph  (C),  over  (ii)  the  gain  that  was 
recognized  on  such  sales  or  other  dispositions,  and 

[(E)  the  basis  of  such  property  shall  be  determined  as  if 
the  gain  which  would  have  been  recognized  but  for  this 
subsection  were  recognized  gain. 
[(3)  Property  defined. — For  purposes  of  paragraphs  (1)  and 
(2),  the  term  "property"  does  not  include  insurance  and  annu- 
ity contracts  (and  contracts  supplementary  thereto)  and  prop- 
erty described  in  paragraph  (1)  of  section  1221. 

[SEC.  818.  ACCOUNTING  PROVISIONS. 

[(a)  Method  of  Accounting. — All  computations  entering  into 
the  determination  of  the  taxes  imposed  by  this  part  shall  be 
made — 

[(1)  under  an  accrual  method  of  accounting,  or 
[(2)  to  the  extent  permitted  under  regulations  prescribed  by 
the  Secretary,  under  a  combination  of  an  accrual  method  of  ac- 
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counting  with  any  other  method  permitted  by  this  chapter 
(other  than  the  cash  receipts  and  disbursements  method). 
Except  as  provided  in  the  preceding  sentence,  all  such  computa- 
tions shall  be  made  in  a  manner  consistent  with  the  manner  re- 
quired for  purposes  of  the  annual  statement  approved  by  the  Na- 
tional Association  of  Insurance  Commissioners. 

[(b)  Amortization  of  Premium  and  Accrual  of  Discount. — 
[(1)  In  general. — The  appropriate  items  of  income,  deduc- 
tions, and  adjustments  under  this  part  shall  be  adjusted  to  re- 
flect the  appropriate  amortization  of  premium  and  the  appro- 
priate accrual  of  discount  attributable  to  the  taxable  year  on 
bonds,  notes,  debentures,  or  other  evidences  of  indebtedness 
held  by  a  life  insurance  company.  Such  amortization  and  ac- 
crual shall  be  determined — 

[(A)  in  accordance  with  the  method  regularly  employed 
by  such  company,  if  such  method  is  reasonable,  and 

[(B)  in  all  other  cases,  in  accordance  with  regulations 
prescribed  by  the  Secretary  or  his  delegate. 
[(2)  Special  rules.— 

[(A)  Amortization  of  bond  premium. — In  the  case  of 
any  bond  (as  defined  in  section  171(d))  acquired  after  De- 
cember 31,  1957,  the  amount  of  bond  premium,  and  the 
amortizable  bond  premium  for  the  taxable  year,  shall  be 
determined  under  section  171(b)  as  if  the  election  set  forth 
in  section  171(c)  had  been  made. 

[(B)  Convertible  evidences  of  indebtedness. — In  no 
case  shall  the  amount  of  premium  on  a  convertible  evi- 
dence of  indebtedness  include  any  amount  attributable  to 
the  conversion  features  of  the  evidence  of  indebtedness. 
[(3)  Exception. — For  taxable  years  beginning  after  Decem- 
ber 31,  1962,  no  accrual  of  discount  shall  be  required  under 
paragraph  (1)  on  any  bond  (as  defined  in  section  171(d)),  except 
in  the  case  of  discount  which  is — 

[(A)  interest  to  which  section  103  applies,  or 
[(B)  original  issue  discount  (as  defined  in  section 
1232(b)). 

For  purposes  of  section  805(b)(3)(A),  the  current  earnings  rate 
for  any  taxable  year  beginning  before  Janauary  1,  1963,  shall 
be  determined  as  if  the  preceding  sentence  applied  to  such  tax- 
able year. 

[(c)  Life  Insurance  Reserves  Computed  on  Preliminary 
Term  Basis. — For  purposes  of  this  part  (other  than  section  801),  at 
the  election  of  the  taxpayer  the  amount  taken  into  account  as  life 
insurance  reserves  with  respect  to  contracts  for  which  such  re- 
serves are  computed  on  a  preliminary  term  basis  may  be  deter- 
mined on  either  of  the  following  bases; 

[(1)  Exact  revaluation. — As  if  the  reserves  for  all  such 
contracts  had  been  computed  on  a  net  level  premium  basis 
(using  the  same  mortality  assumptions  and  interest  rates  for 
both  the  preliminary  term  basis  and  the  net  level  premium 
basis). 

[(2)  Approximate  revaluation. — The  amount  computed 
without  regard  to  this  subsection — 


808 


[(A)  increased  by  $19  per  $1,000  of  insurance  in  force 
(other  than  term  insurance)  under  such  contracts,  less  1.9 
percent  of  reserves  under  such  contracts,  and 

[(B)  increased  by  $5  per  $1,000  of  term  insurance  in 
force  under  such  contracts  which  at  the  time  of  issuance 
cover  a  period  of  more  than  15  years,  less  0.5  percent  of 
reserves  under  such  contracts. 
If  the  taxpayer  makes  an  election  under  either  paragraph  (1)  or  (2) 
for  any  taxable  year,  the  basis  adopted  shall  be  adhered  to  in 
making  the  computations  under  this  part  (other  than  section  801) 
for  the  taxable  year  and  all  subsequent  taxable  years  unless  a 
change  in  the  basis  of  computing  such  reserves  is  approved  by  the 
Secretary,  except  that  if,  pursuant  to  an  election  made  for  a  tax- 
able year  beginning  in  1958  or  in  effect  for  a  taxable  year  begin- 
ning in  1981,  the  basis  adopted  is  the  basis  provided  in  paragraph 
(2),  the  taxpayer  may  adopt  the  basis  provided  by  paragraph  (1)  for 
its  first  taxable  year  beginning  after  1958  or  1981,  whichever  is  ap- 
plicable. 

[(d)  Short  Taxable  Years. — If  any  return  of  a  corporation  made 
under  this  part  is  for  a  period  of  less  than  the  entire  calendar  year 
(referred  to  in  this  subsection  as  "short  period"),  then  section  443 
shall  not  apply  in  respect  to  such  period,  but — 

[(1)  the  taxable  investment  income  and  the  gain  or  loss  from 
operations  shall  be  determined,  under  regulations  prescribed 
by  the  Secretary,  on  an  annual  basis  by  a  ratable  daily  projec- 
tion of  the  appropriate  figures  for  the  short  period. 

[(2)  that  portion  of  the  life  insurance  company  taxable 
income  described  in  paragraphs  (1)  and  (2)  of  section  802(b) 
shall  be  determined  on  an  annual  basis  by  treating  the 
amounts  ascertained  under  paragraph  (1)  as  the  taxable  invest- 
ment income  and  the  gain  or  loss  from  operations  for  the  tax- 
able year,  and 

[(3)  that  portion  of  the  life  insurance  company  taxable 
income  described  in  paragraphs  (1)  and  (2)  of  section  802(b)  for 
the  short  period  shall  be  the  amount  which  bears  the  same 
ratio  to  the  amount  ascertained  under  paragraph  (2)  as  the 
number  of  days  in  the  short  period  bears  to  the  number  of 
days  in  the  entire  calendar  year. 
[(e)  Denial  of  Double  Deductions. — Nothing  in  this  part  shall 
permit  the  same  item  to  be  deducted  more  than  once  under  sub- 
part B  and  once  under  subpart  C. 

[(f)  Computation  on  Consolidated  Returns  of  Policyholders' 
Share  of  Investment  Yield. — For  purposes  of  this  part,  in  the 
case  of  a  life  insurance  company  filing  or  required  to  file  a  consoli- 
dated return  under  section  1501  for  a  taxable  year,  the  computa- 
tions of  the  policyholders'  share  of  investment  yield  under  subparts 
B  and  C  (including  all  determinations  and  computations  incident 
thereto)  shall  be  made  as  if  such  company  were  not  filing  a  consoli- 
dated return. 

[(f)  Special  Rules  for  Consolidated  Return  Computations. — 
For  purposes  of  this  part,  in  the  case  of  a  life  insurance  company 
filing  or  required  to  file  a  consolidated  return  under  section  1501 
for  a  taxable  year,  the  following  rules  shall  apply: 
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[(1)  Policyholders'  share  of  investment  yield. — The  com- 
putation of  the  policyholders'  share  of  investment  yield  under 
subparts  B  and  C  (including  all  determinations  and  computa- 
tions incident  thereto)  shall  be  made  as  if  such  company  were 
not  filing  a  consolidated  return. 

[(2)  Life  insurance  company  taxable  income. — 

[(A)  In  general. — The  amount  of  the  consolidated  life 
insurance  company  taxable  income  under  paragraphs  (1) 
and  (2)  of  section  802(b)  shall  be  determined  by  taking  into 
account  the  life  insurance  company  taxable  income  (in- 
cluding any  case  where  deductions  exceed  income)  of  each 
life  insurance  company  which  is  a  member  of  the  group  (as 
computed  separately  under  such  paragraphs). 

[(B)  Certain  amounts  computed  separately.— For  pur- 
poses of  subparagraph  (A),  the  determination  of  a  life  in- 
surance company's  taxable  investment  income  and  gain  or 
loss  from  operations  (after  applying  the  limitation  pro- 
vided by  section  809(f))  shall  be  made  without  regard  to  the 
taxable  investment  income  or  gain  or  loss  from  operations 
of  any  other  such  company. 
[(3)  Consolidated  net  capital  gain.— If  there  is  a  consoli- 
dated net  capital  gain,  then  the  partial  tax  referred  to  in  sec- 
tion 802(a)(2)(A)  shall  be  computed  on— 

[(A)  the  consolidated  life  insurance  company  taxable 
income,  reduced  (but  not  below  the  sum  of  the  amounts  de- 
termined under  section  802(b)(3))  by 

[(B)  the  amount  of  such  consolidated  net  capital  gain. 
[(g)  Allocation  in  Case  of  Reinsurance  Agreement  Involv- 
ing Tax  Avoidance  or  Evasion. — In  the  case  of  2  or  more  related 
persons  (within  the  meaning  of  section  1239(b))  who  are  parties  to  a 
reinsurance  agreement,  the  Secretary  may — 

[(1)  allocate  between  or  among  such  persons  income  (wheth- 
er investment  income,  premium,  or  otherwise),  deductions, 
assets,  reserves,  credits,  and  other  items  related  to  such  agree- 
ment, or 

[(2)  recharacterize  any  such  items, 
if  he  determines  that  such  allocation  or  recharacterization  is  neces- 
sary to  reflect  the  proper  source  and  character  of  the  taxable 
income  (or  any  item  described  in  paragraph  (1)  relating  to  such  tax- 
able income)  of  each  such  person. 

[(h)  Method  of  Computing  Reserves  on  Contract  Where  In- 
terest Is  Guaranteed  Beyond  End  of  Taxable  Year. — For  pur- 
poses of  this  part  (other  than  section  801),  interest  payable  under 
any  contract  which  is  computed  at  a  rate  which — 

[(1)  is  in  excess  of  the  lowest  rates  which  are  assumed  under 
such  contract  for  any  period  in  calculating  the  reserves  under 
section  810(c)  for  the  contract  under  which  such  interest  is  pay- 
able, and 

[(2)  is  guaranteed  beyond  the  end  of  the  taxable  year  on 
which  the  reserves  are  being  computed, 
shall  be  taken  into  account  in  computing  the  reserves  with  respect 
to  such  contract  as  if  such  interest  were  guaranteed  only  up  to  the 
end  of  the  taxable  year. 
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[SEC.  819.  FOREIGN  LIFE  INSURANCE  COMPANIES. 

[(a)  Adjustment  Where  Surplus  Held  in  United  States  Is 
Less  Than  Specified  Minimum. — 

[(1)  In  general. — In  the  case  of  any  foreign  corporation  tax- 
able under  this  part,  if  the  minimum  figure  determined  under 
paragraph  (2)  exceeds  the  surplus  held  in  the  United  States, 
then — 

[(A)  the  amount  of  the  policy  and  other  contract  liabili- 
ty requirements  (determined  under  section  805  without 
regard  to  this  subsection),  and 

[(B)  the  amount  of  the  required  interest  (determined 
under  section  809(a)(2)  without  regard  to  this  subsection), 
shall  each  be  reduced  by  an  amount  determined  by  multiplying 
such  excess  by  the  current  earnings  rate  (as  defined  in  section 
805(b)(2)). 

[(2)  Definitions. — For  purposes  of  paragraph  (1) — 

[(A)  The  minimum  figure  is  the  amount  determined  by 
multiplying  the  taxpayer's  total  insurance  liabilities  on 
United  States  business  by  a  percentage  for  the  taxable 
year  to  be  determined  and  proclaimed  by  the  Secretary. 
The  percentage  determined  and  proclaimed  by  the  Secre- 
tary under  the  preceding  sentence  shall  be  based  on  such 
data  with  respect  to  domestic  life  insurance  companies  for 
the  preceding  taxable  year  as  the  Secretary  considers  rep- 
resentative. Such  percentage  shall  be  computed  on  the 
basis  of  a  ratio  the  numerator  of  which  is  the  excess  of  the 
assets  over  the  total  insurance  liabilities,  and  the  denomi- 
nator of  which  is  the  total  insurance  liabilities. 

[(B)  The  surplus  held  in  the  United  States  is  the  excess 
of  the  assets  held  in  the  United  States  over  the  total  insur- 
ance liabilities  on  United  States  business. 
For  purposes  of  this  paragraph  and  subsection  (b),  the  term 
"total  insurance  liabilities"  means  the  sum  of  the  total  re- 
serves (as  defined  in  section  801(c))  plus  (to  the  extent  not  in- 
cluded in  total  reserves)  the  items  referred  to  in  paragraphs 
(3),  (4),  and  (5)  of  section  810(c). 

[(3)  Reduction  of  section  88 1  tax. — In  the  case  of  any  for- 
eign corporation  taxable  under  this  part,  there  shall  be  deter- 
mined— 

[(A)  the  amount  which  would  be  subject  to  tax  under 
section  881  if  the  amount  taxable  under  such  section  were 
determined  without  regard  to  sections  103  and  894,  and 

[(B)  the  amount  of  the  reduction  provided  by  paragraph 

(1). 

The  tax  under  section  881  (determined  without  regard  to  this 
paragraph)  shall  be  reduced  (but  not  below  zero)  by  an  amount 
which  is  the  same  proportion  of  such  tax  as  the  amount  re- 
ferred to  in  subparagraph  (B)  is  of  the  amount  referred  to  in 
subparagraph  (A);  but  such  reduction  in  tax  shall  not  exceed 
the  increase  in  tax  under  this  part  by  reason  of  the  reduction 
provided  by  paragraph  (1). 
[(b)  Distributions  to  Shareholders. — 
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[(1)  In  general. — In  applying  sections  802(b)(3)  and  815  with 
respect  to  a  foreign  corporation,  the  amount  of  the  distribu- 
tions to  shareholders  shall  be  determined  by  multiplying  the 
total  amount  of  the  distributions  to  shareholders  (within  the 
meaning  of  section  815)  of  the  foreign  corporation  by  which- 
ever of  the  following  percentages  is  selected  by  the  taxpayer 
for  the  taxable  year: 

[(A)  the  percentage  which  the  minimum  figure  for  the 
taxable  year  (determined  under  subsection  (a)(2)(A))  is  of 
the  excess  of  the  assets  of  the  company  over  the  total  in- 
surance liabilities;  or 

[(B)  the  percentage  which  the  total  insurance  liabilities 
on  United  States  business  for  the  taxable  year  is  of  the 
company's  total  insurance  liabilities. 
[(2)  Distributions  pursuant  to  certain  mutualizations. — 
In  applying  section  815(e)  with  respect  to  a  foreign  corpora- 
tion— 

[(A)  the  paid-in  capital  and  paid-in  surplus  referred  to 
in  section  815(e)(1)(A)  of  a  foreign  corporation  is  the  por- 
tion of  such  capital  and  surplus  determined  by  multiplying 
such  capital  and  surplus  by  the  percentage  selected  for  the 
taxable  year  under  paragraph  (1);  and 

[(B)  the  excess  referred  to  in  section  815(e)(2)(A)(i)  (with- 
out the  adjustment  provided  by  section  815(e)(2)(B))  is 
whichever  of  the  following  is  the  greater: 

[(i)  the  minimum  figure  for  1958  determined  under 
subsection  (a)(2)(A)  computed  by  using  a  percentage  of 
9  percent  in  lieu  of  the  percentage  determined  and 
proclaimed  by  the  Secretary,  or 

[(ii)  the  surplus  described  in  subsection  (a)(2)(B)  (de- 
termined as  of  December  31,  1958). 
[(c)  Cross  Reference.— 

[For  taxation  of  foreign  corporations  carrying  on  life  insurance 
business  within  the  United  States,  see  section  842. 

SEC.  819A.  CONTIGUOUS  COUNTRY  BRANCHES  OF  DOMESTIC  LIFE  INSUR- 
ANCE COMPANIES 

[(a)  Exclusion  of  Items. — In  the  case  of  a  domestic  mutual  in- 
surance company  which — 

[(1)  is  a  life  insurance  company, 

[(2)  has  a  contiguous  country  life  insurance  branch,  and 
[(3)  makes  the  election  provided  by  subsection  (g)  with  re- 
spect to  such  branch, 
there  shall  be  excluded  from  each  and  every  item  involved  in  the 
determination  of  life  insurance  company  taxable  income  the  items 
separately  accounted  for  in  accordance  with  subsection  (c). 

[(b)  Contiguous  Country  Life  Insurance  Branch. — For  pur- 
poses of  this  section,  the  term  "contiguous  country  life  insurance 
branch"  means  a  branch  which — 

[(1)  issues  insurance  contracts  insuring  risks  in  connection 
with  the  lives  or  health  of  residents  of  a  country  which  is  con- 
tiguous to  the  United  States, 

[(2)  has  its  principal  place  of  business  in  such  contiguous 
country,  and 
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[(3)  would  constitute  a  mutual  life  insurance  company  if 
such  branch  were  a  separate  domestic  insurance  company. 
For  purposes  of  this  section,  the  term  "insurance  contract"  means 
any  life,  health,  accident,  or  annuity  contract  or  reinsurance  con- 
tract or  any  contract  relating  thereto. 

[(c)  Separate  Accounting  Required— Any  taxpayer  which 
makes  the  election  provided  by  subsection  (g)  shall  establish  and 
maintain  a  separate  account  for  the  various  income,  exclusion,  de- 
duction, asset,  reserve,  liability,  and  surplus  items  properly  attrib- 
utable to  the  contracts  described  in  subsection  (b).  Such  separate 
accounting  shall  be  made — 

[(1)  in  accordance  with  the  method  regularly  employed  by 
such  company,  if  such  method  clearly  reflects  income  derived 
from,  and  the  other  items  attributable  to,  the  contracts  de- 
scribed in  subsection  (b),  and 

[(2)  in  all  other  cases,  in  accordance  with  regulations  pre- 
scribed by  the  Secretary. 
[(d)  Recognition  of  Gain  on  Assets  in  Branch  Account. — If 
the  aggregate  fair  market  value  of  all  the  invested  assets  and  tan- 
gible property  which  are  separately  accounted  for  by  the  domestic 
life  insurance  company  in  the  branch  account  established  pursuant 
to  subsection  (c)  exceeds  the  aggregate  adjusted  basis  of  such  assets 
for  purposes  of  determining  gain,  then  the  domestic  life  insurance 
company  shall  be  treated  as  having  sold  all  such  assets  on  the  first 
day  of  the  first  taxable  year  for  which  the  election  is  in  effect  at 
their  fair  market  value  on  such  first  day.  Notwithstanding  any 
other  provision  of  this  chapter,  the  net  gain  shall  be  recognized  to 
the  domestic  life  insurance  company  on  the  deemed  sale  described 
in  the  preceding  sentence. 

[(e)  Transactions  Between  Contiguous  Country  Branch  and 
Domestic  Life  Insurance  Company. — 

[(1)  Reimbursement  for  home  office  services,  etc. — Any 
payment,  transfer,  reimbursement,  credit,  or  allowance  which 
is  made  from  a  separate  account  established  pursuant  to  sub- 
section (c)  to  one  or  more  other  accounts  of  a  domestic  life  in- 
surance company  as  reimbursement  for  costs  incurred  for  or 
with  respect  to  the  insurance  (or  reinsurance)  of  risks  account- 
ed for  in  such  separate  account  shall  be  taken  into  account  by 
the  domestic  life  insurance  company  in  the  same  manner  as  if 
such  payment,  transfer,  reimbursement,  credit,  or  allowance 
had  been  received  from  a  separate  person. 
[(2)  Repatriation  of  income. — 

[(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  any  amount  directly  or  indirectly  transferred  or  cred- 
ited from  a  branch  account  established  pursuant  to  subsec- 
tion (c)  to  one  or  more  other  accounts  of  such  company 
shall,  unless  such  transfer  or  credit  is  a  reimbursement  to 
which  paragraph  (1)  applies,  be  added  to  the  life  insurance 
company  taxable  income  of  the  domestic  life  insurance 
company  (as  computed  without  regard  to  this  paragraph). 

[(B)  Limitation. — The  addition  provided  by  subpara- 
graph (A)  for  the  taxable  year  with  respect  to  any  contigu- 
ous country  life  insurance  branch  shall  not  exceed  the 
amount  by  which — 
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[(i)  the  aggregate  decrease  in  the  life  insurance 
company  taxable  income  of  the  domestic  life  insurance 
company  for  the  taxable  year  and  for  all  prior  taxable 
years  resulting  solely  from  the  application  of  subsec- 
tion (a)  of  this  section  with  respect  to  such  branch,  ex- 
ceeds 

[(h)  the  amount  of  additions  to  life  insurance  com- 
pany taxable  income  pursuant  to  subparagraph  (A) 
with  respect  to  such  contiguous  country  branch  for  all 
prior  taxable  years. 
[(f)  Other  Rules. — 

[(1)  Treatment  of  foreign  taxes. — 

[(A)  In  general. — No  income,  war  profits,  or  excess 
profits  taxes  paid  or  accrued  to  any  foreign  country  or  pos- 
session of  the  United  States  which  is  attributable  to 
income  excluded  under  subsection  (a)  shall  be  taken  into 
account  for  purposes  of  subpart  A  of  part  III  of  subchapter 
N  (relating  to  foreign  tax  credit)  or  allowable  as  a  deduc- 
tion. 

[(B)  Treatment  of  repatriated  amounts.— For  pur- 
poses of  sections  78  and  902,  where  any  amount  is  added  to 
the  life  insurance  company  taxable  income  of  the  domestic 
life  insurance  company  by  reason  of  subsection  (e)(2),  the 
contiguous  country  life  insurance  branch  shall  be  treated 
as  a  foreign  corporation.  Any  amount  so  added  shall  be 
treated  as  a  dividend  paid  by  a  foreign  corporation,  and 
the  taxes  paid  to  any  foreign  country  or  possession  of  the 
United  States  with  respect  to  such  amount  shall  be 
deemed  to  have  been  paid  by  such  branch. 
[(2)  United  States  source  income  allocable  to  contigu- 
ous country  branch.— For  purposes  of  sections  881,  882  and 
1442,  each  contiguous  country  life  insurance  branch  shall  be 
treated  as  a  foreign  corporation.  Such  sections  shall  be  applied 
to  each  such  branch  in  the  same  manner  as  if  such  sections 
contained  the  provisions  of  any  treaty  to  which  the  United 
States  and  the  contiguous  country  are  parties,  to  the  same 
extent  such  provisions  would  apply  if  such  branch  were  incor- 
porated in  such  contiguous  country. 
[(g)  Election. — A  taxpayer  may  make  the  election  provided  by 
this  subsection  with  respect  to  any  contiguous  country  for  any  tax- 
able year  beginning  after  December  31,  1975.  An  election  made 
under  this  subsection  for  any  taxable  year  shall  remain  in  effect 
for  all  subsequent  taxable  years,  except  that  it  may  be  revoked 
with  the  consent  of  the  Secretary.  The  election  provided  by  this 
subsection  shall  be  made  not  later  than  the  time  prescribed  by  law 
for  filing  the  return  for  the  taxable  year  (including  extensions 
thereof)  with  respect  to  which  such  election  is  made,  and  such  elec- 
tion and  any  approved  revocation  thereof  shall  be  made  in  the 
manner  provided  by  the  Secretary. 

[(h)  Special  Rule  for  Domestic  Stock  Life  Insurance  Compa- 
nies.— At  the  election  of  a  domestic  stock  life  insurance  company 
which  has  a  contiguous  country  life  insurance  branch  described  in 
subsection  (b)  (without  regard  to  the  mutual  requirement  in  subsec- 
tion (b)(3)),  the  assets  of  such  branch  may  be  transferred  to  a  for- 
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eign  corporation  organized  under  the  laws  of  the  contiguous  coun- 
try without  the  application  of  section  367  or  1491.  Subsection  (a) 
shall  apply  to  the  stock  of  such  foreign  corporation  as  if  such  do- 
mestic company  were  a  mutual  company  and  as  if  the  stock  were 
an  item  described  in  subsection  (c).  Subsection  (e)(2)  shall  apply  to 
amounts  transferred  or  credited  to  such  domestic  company  as  if 
such  domestic  company  and  such  foreign  corporation  constituted 
one  domestic  mutual  life  insurance  company.  The  insurance  con- 
tracts which  may  be  transferred  pursuant  to  this  subsection  shall 
include  only  those  which  are  similar  to  the  types  of  insurance  con- 
tracts issued  by  a  mutual  life  insurance  company.  Notwithstanding 
the  first  sentence  of  this  subsection,  if  the  aggregate  fair  market 
value  of  the  invested  assets  and  tangible  property  which  are  sepa- 
rately accounted  for  by  the  domestic  life  insurance  company  in  the 
branch  account  exceeds  the  aggregate  adjusted  basis  of  such  assets 
for  purposes  of  determining  gain,  the  domestic  life  insurance  com- 
pany shall  be  deemed  to  have  sold  all  such  assets  on  the  first  day 
of  the  taxable  year  for  which  the  election  under  this  subsec- 
tion applies  and  the  net  gain  shall  be  recognized  to  the  domestic 
life  insurance  company  on  the  deemed  sale,  but  not  in  excess  of  the 
proportion  of  such  net  gain  which  equals  the  proportion  which  the 
aggregate  fair  market  value  of  such  assets  which  are  transferred 
pursuant  to  this  subsection  is  of  the  aggregate  fair  market  value  of 
all  such  assets.] 

PARTI— LIFE  INSURANCE  COMPANIES 

Tax  imposed. 

Life  insurance  gross  income. 
Life  insurance  deductions. 
Accounting  allocation,  and  foreign  provisions. 
Definitions  and  special  rules. 

Subpart  A — Tax  Imposed 

Sec.  801.    Tax  imposed. 
SEC.  801.  TAX  IMPOSED. 

(a)  Tax  Imposed. — 

(1)  In  General. — A  tax  is  hereby  imposed  for  each  taxable 
year  on  the  life  insurance  company  taxable  income  of  every  life 
insurance  company.  Such  tax  shall  consist  of  a  tax  computed  as 
provided  in  section  11  as  though  the  life  insurance  company 
taxable  income  were  the  taxable  income  referred  to  in  section 
11. 

(2)  Alternative  tax  in  case  of  capital  gains. — 

(A)  In  General. — If  a  life  insurance  company  has  a  net 
capital  gain  for  the  taxable  year,  then  (in  lieu  of  the  tax 
imposed  by  paragraph  (1)),  there  is  hereby  imposed  a  tax  (if 
such  tax  is  less  than  the  tax  imposed  by  paragraph  (1)). 

(B)  Amount  of  tax. — The  amount  of  the  tax  imposed  by 
this  paragraph  shall  be  the  sum  of— 

(i)  a  partial  tax,  computed  as  provided  by  paragraph 
(1),  on  the  life  insurance  company  taxable  income  re- 
duced by  the  amount  of  such  net  capital  gain,  and 


Subpart  A. 
Subpart  B. 
Subpart  C. 
Subpart  D. 
Subpart  E. 


815 


(ii)  an  amount  determined  as  provided  in  section 
1201(a)  on  such  net  capital  gain. 

(C)  Net  capital  gain  not  taken  into  account  in  de- 
termining SPECIAL  LIFE  INSURANCE  COMPANY  DEDUCTION 
AND  SMALL  LIFE  INSURANCE  COMPANY  DEDUCTION. — For  pur- 
poses of  subparagraph  (B)(i),  the  amounts  allowable  as  de- 
ductions under  paragraphs  (2)  and  (3)  of  section  804  shall 
be  determined  by  reducing  the  tentative  LICTI  by  the 
amount  of  the  net  capital  gain  (determined  without  regard 
to  items  attributable  to  noninsurance  businesses). 

(b)  Life  Insurance  Company  Taxable  Income. — For  purposes  of 
this  part,  the  term  "life  insurance  company  taxable  income" 
means — 

(1)  life  insurance  gross  income,  reduced  by 

(2)  life  insurance  gross  deductions. 

(c)  Life  Insurance  Company  Taxable  Income  Increased  by 
Distribution  From  Pre-1984  Policyholders  Surplus  Account. — 

For  provision  increasing  life  insurance  company  taxable  income 
for  distributions  to  shareholders  from  pre-1984  policyholders  surplus 
account,  see  section  815. 

Subpart  B — Life  Insurance  Gross  Income 

Sec.  SOS.    Life  insurance  gross  income. 

SEC.  803.  LIFE  INSURANCE  GROSS  INCOME. 

(a)  In  General. — For  purposes  of  this  part,  the  term  "life  insur- 
ance gross  income"  means  the  sum  of  the  following  amounts: 

(1)  Premiums. — 

(A)  The  gross  amount  of  premiums  and  other  considera- 
tion on  insurance  and  annuity  contracts,  less 

(B)  return  premiums,  and  premiums  and  other  considera- 
tion arising  out  of  indemnity  reinsurance. 

(2)  Decreases  in  certain  reserves. — Each  net  decrease  in 
reserves  which  is  required  by  section  807(a)  to  be  taken  into  ac- 
count under  this  paragraph. 

(3)  Other  amounts. — All  amounts  not  includible  under  para- 
graph (1)  or  (2)  which  under  this  subtitle  are  includible  in  gross 
income. 

(b)  Special  Rules  for  Premiums. — 

(1)  Certain  items  included. — For  purposes  of  subsection 
(a)(1)(A),  the  term  "gross  amount  of  premiums  and  other  consid- 
eration"  includes — 

(A)  advance  premiums, 

(B)  deposits, 
(Ofees, 

(D)  assessments, 

(E)  consideration  in  respect  of  assuming  liabilities  under 
contracts  not  issued  by  the  taxpayer,  and 

(F)  the  amount  of  policyholder  dividends  reimbursable  to 
the  taxpayer  by  a  reinsurer  in  respect  of  reinsured  policies. 

on  insurance  and  annuity  contracts. 

(2)  Policyholder  dividends  excluded  from  return  premi- 
ums.— For  purposes  of  subsection  (a)(1)(B) — 
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(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  "return  premiums'  does  not  include  any  poli- 
cyholder dividends. 

(B)  Exception  for  indemnity  reinsurance. — Subpara- 
graph (A)  shall  not  apply  to  amounts  of  premiums  or  other 
consideration  returned  to  another  life  insurance  company 
in  respect  of  indemnity  reinsurance. 

Subpart  C — Life  Insurance  Deductions 

Sec.  804-  Life  insurance  deductions. 

Sec.  805.  General  deductions. 

Sec.  806.  Special  deductions. 

Sec.  807.  Rules  for  certain  reserves. 

Sec.  808.  Policyholder  dividends  deduction. 

Sec.  809.  Reduction  in  certain  deductions  of  mutual  life  insurance  companies. 

Sec.  810.  Operations  loss  deduction. 

SEC.  804.  LIFE  INSURANCE  DEDUCTIONS. 

For  purposes  of  this  part,  the  term  lilife  insurance  deductions" 
means — 

(1)  the  general  deductions  provided  in  section  805, 

(2)  the  special  life  insurance  company  deduction  determined 
under  section  806(a),  and 

(3)  the  small  life  insurance  company  deduction  (if  any  deter- 
mined under  section  806(b). 

SEC  805.  GENERAL  DEDUCTIONS. 

(a)  General  Rule. — For  purposes  of  this  part,  there  shall  be  al- 
lowed the  following  deductions: 

(1)  Death  benefits,  etc. — All  claims  and  benefits  accrued, 
and  all  losses  incurred  (whether  or  not  ascertained),  during  the 
taxable  year  on  insurance  and  annuity  contracts. 

(2)  Increases  in  certain  reserves. — The  net  increase  in  re- 
serves which  is  required  by  section  807(b)  to  be  taken  into  ac- 
count under  this  paragraph. 

(3)  Policyholder  dividends.  The  deduction  for  policyholder 
dividends  (determined  under  section  808(c)). 

(4)  Dividends  received  by  company. — 

(A)  In  general. — The  deductions  provided  by  sections 
243,  244,  and  245  (as  modified  by  subparagraph  (B)) — 

(1)  for  100  percent  dividends  received,  and 
(ii)  for  dividends  (other  than  100  percent  dividends) 
computed  with  respect  to  the  life  insurance  company  s 
share  of  the  dividends  (other  than  100  percent  divi- 
dends) received. 

(B)  Application  of  section  2U6(b). — In  applying  section 
246(b)  (relating  to  limitation  on  aggregate  amount  of  deduc- 
tions for  dividends  received)  for  purposes  of  subparagraph 
(A),  the  limit  on  the  aggregate  amount  of  the  deductions  al- 
lowed by  sections  243(a)(1),  244(a),  and  245  shall  be  85  per- 
cent of  the  life  insurance  company  taxable  income,  comput- 
ed without  regard  to — 

(i)  the  special  life  insurance  company  deduction  and 
the  small  life  insurance  company  deduction, 

(ii)  the  operations  loss  deduction  provided  by  section 
810, 
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(Hi)  the  deductions  allowed  by  sections  243(a)(1), 
244(a),  and  245,  and 

(iv)  any  capital  loss  carryback  to  the  taxable  year 
under  section  1212(a)(1),  but  such  limit  shall  not  apply 
for  any  taxable  year  for  which  there  is  a  loss  from  op- 
erations. 

(C)  100  percent  dividend. — For  purposes  of  subpara- 
graph (A),  the  term  u100 percent  dividend"  means  any  divi- 
dend if  the  percentage  used  for  purpose  of  determining  the 
deduction  allowable  under  section  243  or  244  is  100  percent. 
Such  term  dohs^  not  include  any  dividend  to  the  extent  it  is 
a  distribution  out  of  tax-exempt  interest  or  out  of  dividends 
which  are  not  100  percent  dividends  (determined  with  the 
application  of  this  sentence). 
(5)  Operations  loss  deduction. — The  operations  loss  deduc- 
tion (determined  under  section  810). 

(6}  Assumption  by  another  person  of  liabilities  under 
insurance,  etc.,  contracts. — The  consideration  (other  than 
consideration  arising  out  of  indemnity  reinsurance)  in  respect  of 
^  the  assumption  by  another  person  of  liabilities  under  insurance 
and  annuity  contracts. 

(7)  Reimbursable  dividends. — The  amount  of  policyholder 
dividends  which — 

(A)  are  paid  or  accrued  by  another  insurance  company  in 
respect  of  policies  the  taxpayer  has  reinsured,  and 

(B)  are  reimbursable  by  the  taxpayer  under  the  terms  of 
the  reinsurance  contract. 

(8)  Other  deductions. — Subject  to  the  modifications  pro- 
vided by  subsection  (b),  all  other  deductions  allowed  under  this 
subtitle  for  purposes  of  computing  taxable  income. 

Except  as  provided  in  paragraph  (3),  no  amount  shall  be  allowed  as 
a  deduction  under  this  part  in  respect  of  policyholder  dividends. 

(b)  Modifications. — The  modifications  referred  to  in  subsection 
(a)(8)  are  as  follows: 

(1)  Interest. — In  applying  section  163  (relating  to  deduction 
for  interest),  no  deduction  shall  be  allowed  for  interest  in  re- 
spect of  items  described  in  section  807(c). 

(2)  Bad  debts. — Section  166(c)  (relating  to  reserve  for  bad 
debts)  shall  not  apply. 

(3)  Charitable,  etc.,  contributions  and  gifts. — In  applying 
section  170 — 

(A)  the  limit  on  the  total  deductions  under  such  section 
provided  by  section  170(b)(2)  shall  be  10  percent  of  the  life 
insurance  company  taxable  income  computed  without 
regard  to — 

(i)  the  deduction  provided  by  section  170, 

(ii)  the  deductions  provided  by  paragraphs  (3)  and  (4) 
of  subsection  (a), 

(Hi)  the  special  life  insurance  company  deduction 
and  the  small  life  insurance  company  deduction, 

(iv)  any  operations  loss  carryback  to  the  taxable  year 
under  section  810,  and 
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(v)  any  capital  loss  carryback  to  the  taxable  year 
under  section  1212(a)(1),  and 
(B)  under  regulations  prescribed  by  the  Secretary,  a  rule 
similar  to  the  rule  contained  in  section  170(d)(2)(B)  (relat- 
ing to  special  rule  for  net  operating  loss  carryovers)  shall  be 
applied. 

(4)  Amortizable  bond  premium. — 

(A)  In  general. — Section  171  shall  not  apply. 

(B)  Cross  reference. — 

For  rules  relating  to  amortizable  bond  premium,  see  section  811(b). 

(5)  Net  operating  loss  deduction. — Except  as  provided  by 
section  844,  the  deduction  for  net  operating  losses  provided  in 
section  172  shall  not  be  allowed. 

(6)  Dividends  received  deduction.— Except  as  provided  in 
subsection  (a)(4),  the  deductions  for  dividends  received  provided 
by  sections  243,  244,  and  245  shall  not  be  allowed. 

SEC.  806.  SPECIAL  DEDUCTIONS. 

(a)  Special  Life  Insurance  Company  Deduction.— For  purposes 
of  section  804,  the  special  life  insurance  company  deduction  for  any 
taxable  year  is  25  percent  of  the  excess  of  the  tentative  LICTI  for 
such  taxable  year  over  the  small  life  insurance  company  deduction 
(if  any). 

(b)  Small  Life  Insurance  Company  Deduction. — 

(1)  In  general. — For  purposes  of  section  804,  the  small  life 
insurance  company  deduction  for  any  taxable  year  is  60  percent 
of  so  much  of  the  tentative  LICTI  for  such  taxable  year  as  does 
not  exceed  $3,000,000. 

(2)  Phaseout  between  $3,000,000  and  $15,000,000. — The 
amount  of  the  small  life  insurance  company  deduction  deter- 
mined under  paragrph  (1)  for  any  taxable  year  shall  be  reduced 
(but  not  below  zero)  by  15  percent  of  so  much  of  the  tentative 
LICTI  for  such  taxable  year  as  exceeds  $3,000,000. 

(3)  Small  life  insurance  company  deduction  not  allow- 
able TO  COMPANY  WITH  ASSETS  OF  $500,000,000  OR  MORE.— 

(A)  In  general. — The  small  life  insurance  company  de- 
duction shall  not  be  allowed  for  any  taxable  year  to  any 
life  insurance  company  which,  at  the  close  of  such  taxable 
year,  has  assets  equal  to  or  greater  than  $500,000,000. 

(B)  Assets. — For  purposes  of  this  paragraph,  the  term 
"assets"  means  all  assets  of  the  company. 

(C)  Valuation  of  assets. — For  purposes  of  this  para- 
graph, the  amount  attributable  to — 

(i)  real  property  and  stock  shall  be  the  fair  market 
value  thereof,  and 

(ii)  any  other  asset  shall  be  the  adjusted  basis  of 
such  asset  for  purposes  of  determining  gain  on  sale  or 
other  disposition. 

(D)  Special  rule  for  interests  in  partnerships  and 
trusts. — For  purposes  of  this  paragraph — 

(i)  an  interest  in  a  partnership  or  trust  shall  not  be 
treated  as  an  asset  of  the  company,  but 
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(ii)  the  company  shall  be  treated  as  actually  owning 
its  proportionate  share  of  the  assets  held  by  the  part- 
nership or  trust  (as  the  case  may  be). 

(c)  Tentative  LICTI. — For  purposes  of  this  section — 

(1)  In  general. — The  term  "tentative  LICTI"  means  life  insur- 
ance company  taxable  income  determined  without  regard  to — 

(A)  the  special  life  insurance  company  deduction,  and 

(B)  the  small  life  insurance  company  deduction. 

(2)  Exclusion  of  items  attributable  to  noninsurance 
businesses. — The  amount  of  the  tentative  LICTI  for  any  tax- 
able year  shall  be  determined  without  regard  to  all  items  attrib- 
utable to  noninsurance  businesses. 

(3)  Noninsurance  business. — 

(A)  In  general. — The  term  "insurance  business"  means 
any  trade  or  business  which  is  not  an  insurance  business. 

(B)  Certain  businesses  treated  as  insurance  busi- 
nesses.— For  purposes  of  subparagraph  (A),  any  business 
which  is  not  an  insurance  business  but  is  of  a  type  tradi- 
tionally carried  on  by  life  insurance  companies  for  invest- 
ment purposes  shall  be  treated  as  an  insurance  business. 

(d)  Special  Rule  for  Controlled  Groups  — 

(1)  Special  life  insurance  company  deduction  and  small 
life  insurance  company  deduction  determined  on  con- 
TROLLED group  basis. — For  purposes  of  subsections  (a)  and 

(b) - 

(A)  all  life  insurance  companies  which  are  members  of 
the  same  controlled  group  shall  be  treated  as  1  life  insur- 
ance company,  and 

(B)  any  special  life  insurance  company  deduction  and  any 
small  life  insurance  company  deduction  determined  with 
respect  to  such  group  shall  be  allocated  among  the  life  in- 
surance companies  which  are  members  of  such  group  in 
proportion  to  their  respective  LICTI's. 

(2)  NONLIFE    INSURANCE    MEMBERS    INCLUDED    FOR  ASSET 

test. — For  purposes  of  subsection  (b)(3),  all  members  of  the 
same  controlled  group  (whether  or  not  life  insurance  companies) 
shall  be  treated  as  1  company. 

(3)  Controlled  group. — For  purposes  of  this  subsection,  the 
term  "controlled  group"  means  any  controlled  group  of  corpora- 
tions (as  defined  in  section  1563  (a));  except  that  subsections 
(a)(4)  and  (b)(2)(D)  of  section  1563  shall  not  apply. 

SEC.  807.  RULES  FOR  CERTAIN  RESERVES. 

(a)  Decrease  Treated  as  Gross  Income. — If  for  any  taxable 
year — 

(1)  the  opening  balance  for  the  items  described  in  subsection 

(c) ,  exceeds 

(2)  ((A)  the  closing  balance  for  such  items,  reduced  by 

(B)  the  sum  of  (i)  the  amount  of  the  policyholders '  share  of 
tax-exempt  interest,  plus  (ii)  any  excess  described  in  section 
809(a)(2)  for  the  taxable  year. 

such  excess  shall  be  included  in  gross  income  under  section 

803(a)(2). 

(b)  Increase  Treated  as  Deduction. — If  for  any  taxable  year — 
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(1) (A)  the  closing  balance  for  the  items  described  in  subsection 
(c),  reduced  by 

(B)  the  sum  of  (i)  the  amount  of  the  policyholders 1  share  of 
tax-exempt  interest,  plus  (ii)  any  excess  described  in  section 
809(a)(2)  for  the  taxable  year,  exceeds 

(2)  the  opening  balance  for  such  items, 

such  excess  shall  be  taken  into  account  as  a  deduction  under  section 
805(a)(2). 

(c)  Items  Taken  Into  Account. — The  items  referred  to  in  subsec- 
tions (a)  and  (b)  are  as  follows: 

(1)  The  life  insurance  reserves  (as  defined  in  section  816(b)). 

(2)  The  unearned  premiums  and  upaid  losses  included  in 
total  reserves  under  section  816(c)(2). 

(3)  The  amounts  (discounted  at  the  appropriate  rate  of  inter- 
est) necessary  to  satisfy  the  obligations  under  insurance  and  an- 
nuity contracts,  but  only  if  such  obligations  do  not  involve  (at 
the  time  with  respect  to  which  the  computation  is  made  under 
this  paragraph)  life,  accident,  or  health  contingencies. 

(4)  Dividend  accumulations,  and  other  amounts,  held  at  in- 
terest in  connection  with  insurance  and  annuity  contracts. 

(5)  Premiums  received  in  advance,  and  liabilities  for  premium 
deposit  funds. 

(6)  Reasonable  special  contingency  reserves  under  contracts  of 
group  term  life  insurance  or  group  accident  and  health  insur- 
ance which  are  established  and  maintained  for  the  provision  of 
insurance  on  retired  lives,  for  premium  stabilization,  or  for  a 
combination  thereof. 

For  purposes  of  paragraph  (3),  the  appropriate  rate  of  interest  for 
any  obligationis  the  higher  of  the  prevailing  State  assumedinterest  rate 
as  of  the  time  such  obligation  first  did  not  involve  life,  accident,  or 
health  contingencies  or  the  rate  of  interest  assumed  by  the  company 
(as  of  such  time)  in  determining  the  guaranteed  benefit. 

(d)  Method  of  Computing  Reserves  for  Purposes  of  Deter- 
mining Income. — 

(1)  In  general. — For  purposes  of  this  part  (other  than  section 
816),  the  amount  of  the  life  insurance  reserves  for  any  contract 
shall  be  the  greater  of— 

(A)  the  net  surrender  value  of  such  contract,  or 

(B)  the  reserve  determined  under  paragraph  (2) 

In  no  event  shall  the  reserve  determined  under  the  preceding 
sentence  for  any  contract  as  of  any  time  exceed  the  amount 
which  would  be  taken  into  account  with  respect  to  such  con- 
tract as  of  such  time  in  determining  statutory  reserves  (as  de- 
fined in  section  809(b)(4)(B)). 

(2)  Amount  of  reserve. — The  amount  of  the  reserve  deter- 
mined under  this  paragraph  with  respect  to  any  contract  shall 
be  determined  by  using — 

(A)  the  tax  reserve  method  applicable  to  such  contract, 

(B)  The  prevailing  State  assumed  interest  rate,  and 

(C)  the  prevailing  commissioners'  standard  tables  for 
mortality  and  morbidity  adjusted  as  appropriate  to  reflect 
the  risks  (such  as  substandard  risks)  incurred  under  the 
contract  which  are  not  otherwise  taken  into  account. 

(3)  Tax  reserve  method. — For  purposes  of  this  subsection — 
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(A)  In  general. — The  term  "tax  reserve  method" 
means — 

(i)  Life  insurance  contracts. — The  CRVM  in  the 
case  of  a  contract  covered  by  the  CRVM. 

(ii)  Annuity  contracts.— The  CARVM  in  the  case 
of  a  contract  covered  by  the  CARVM. 

(Hi)  NONCANCELLABLE  ACCIDENT  AND  HEALTH  INSUR- 
ANCE contracts. — In  the  case  of  any  noncancellable 
accident  and  health  insurance  contract,  a  2-year  full 
preliminary  term  method. 

(iv)  Other  contracts. — In  the  case  of  any  contract 
not  described  in  clause  (i),  (ii),  or  (Hi) — 

(I)  the  reserve  method  prescribed  by  the  National 
Association  of  Insurance  Commissioners  which 
covers  such  contract  (as  of  the  date  of  issuance),  or 

(II)  if  no  reserve  method  has  been  prescribed  by 
the  National  Association  of  Insurance  Commis- 
sioners which  covers  such  contract,  a  reserve 
method  which  is  consistent  with  the  reserve 
method  required  under  clause  (i),  (ii),  or  (Hi)  or 
under  subclause  (I)  of  this  clause  (as  of  the  date  of 
the  issuance  of  such  contract)  (whichever  is  most 
appropriate). 

(B)  Definition  of  crvm  and  carvm. — For  purposes  of 
this  paragraph — 

(i)  CRVM.— The  term  "CRVM"  means  the  Commis- 
sioners' Reserve  Valuation  Method  prescribed  by  the 
National  Association  of  Insurance  Commissioners 
which  is  in  effect  on  the  date  of  the  issuance  of  the 
contract. 

(ii)  CARVM.— The  term  "CARVM"  means  the  Com- 
missioners' Annuities  Reserve  Valuation  Method  pre- 
scribed by  the  National  Association  of  insurance  Com- 
missioners which  is  in  effect  on  the  date  of  the  issu- 
ance of  the  contract. 

(4)  Prevailing  state  assumed  interest  rate.— For  purposes 
of  this  subsection — 

(A)  In  general. — The  term  "prevailing  State  assumed  in- 
terest rate"  means,  with  respect  to  any  contract,  the  highest 
assumed  interest  rate  permitted  to  be  used  in  computing 
life  insurance  reserves  for  insurance  contracts  or  annuity 
contracts  (as  the  case  may  be)  under  the  insurance  laws  of 
at  least  26  States. 

For  purposes  of  the  preceding  sentence,  any  limitation  on  inter- 
est rates  imposed  by  the  nonforfeiture  laws  of  a  State  shall  not 
be  taken  into  account. 

(B)  When  rate  determined. — Except  as  provided  in  sub- 
paragraph (C),  the  prevailing  State  assumed  rate  with  re- 
spect to  any  contract  shall  be  determined  as  of  the  begin- 
ning of  the  calendar  year  in  which  the  contract  was  issued. 

(C)  Election  for  nonannuity  contracts. — In  the  case 
of  a  contract  other  than  an  annuity  contract,  the  issuer 
may  elect  (at  such  time  and  in  such  manner  as  the  Secre- 
tary shall  by  regulations  prescribe)  to  determine  the  prevail- 
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ing  State  assumed  rate  as  of  the  beginning  of  the  calendar 
year  preceding  the  calendar  year  in  which  the  contract  was 
issued. 

(5)  Prevailing  commissioners'  standard  tables. — For  pur- 
poses of  this  subsection — 

(A)  In  general. — The  term  "prevailing  commissioners' 
standard  tables"  means,  with  respect  to  any  contract,  the 
most  recent  commissioners'  standard  tables  prescribed  by 
the  National  Association  of  Isurance  Commissioners  which 
are  permitted  to  be  used  in  computing  reserves  for  that  type 
of  contract  under  the  insurance  laws  of  at  least  26  States 
when  the  contract  was  issued. 

(B)  Insurer  may  use  old  tables  for  3  years  when 
tables  change. — If  the  prevailing  commissioners'  standard 
tables  as  of  the  beginning  of  any  calendar  year  (hereinafter 
in  this  subparagraph  referred  to  as  the  ''year  of  change")  is 
different  from  the  prevailing  commissioners'  standard 
tables  as  of  the  beginning  of  the  preceding  calendar  year, 
the  issuer  may  use  the  prevailing  commissioners '  standard 
tables  as  of  the  beginning  of  the  preceding  calendar  year 
with  respect  to  any  contract  issued  after  the  change  and 
before  the  close  of  the  3-year  period  beginning  on  the  first 
day  of  the  year  of  change. 

(C)  Special  rule  for  contracts  issued  before  wus. — 

v- 

(i)  a  contract  was  issued  before  1948,  and 

(ii)  there  were  no  commissioners '  standard  tables  ap- 
plicable to  such  contract  when  it  was  issued, 

the  mortality  and  morbidity  tables  used  in  computing  stat- 
utory reserves  for  such  contract  shall  be  used  for  purposes 
of  paragraph  (2)(C). 
(e)  Special  Rules  for  Computing  Reserves. — 

(1)  Net  surrender  value. — For  purposes  of  this  section — 

(A)  In  general. — The  net  surrender  value  of  any  contract 
shall  be  determined — 

(i)  with  regard  to  any  penalty  or  charge  which  would 
be  imposed  on  surrender,  but 

(ii)  without  regard  to  any  maket  value  adjustment  on 
surrender. 

(B)  Special  rule  for  pension  plan  contracts.— In  the 
case  of  a  pension  plan  contract,  the  balance  in  the  policy- 
holder's fund  (determined  without  regard  to  any  market 
value  adjustment)  shall  be  treated  as  the  net  surrender 
value  of  such  contract. 

(2)  Issuance  date  in  case  of  group  contracts. — For  pur- 
poses of  this  section,  in  the  case  of  a  group  contract,  the  date  on 
which  such  contract  is  issued  shall  be  the  date  as  of  which  the 
master  plan  is  issued  (or,  with  respect  to  a  benefit  guaranteed  to 
a  participant  after  such  date,  the  date  as  of  which  such  benefit 
is  guaranteed). 

(3)  Supplemental  benefits. — 

(A)  Qualified  supplemental  benefits  treated  sepa- 
rately.— For  purposes  of  this  part,  the  amount  of  the  life 
insurance  reserve  for  any  qualified  supplemental  benefit — 
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(i)  shall  be  computed  separately  as  though  such  bene- 
fit were  under  a  separate  contract,  and 

(ii)  shall,  except  to  the  extent  otherwise  provided  in 
regulations,  be  the  reserve  taken  into  account  for  pur- 
poses of  the  annual  statement  approved  by  the  Nation- 
al Association  of  Insurance  Commissioners. 

(B)  Supplemental  benefits  which  are  not  qualified 
supplemental  benefits. — In  the  case  of  any  supplemental 
benefit  described  in  subparagraph  (D)  which  is  not  a  quali- 
fied supplemental  benefit,  the  amount  of  the  reserve  deter- 
mined under  paragraph  (2)  of  subsection  (d)  shall,  except  to 
the  extent  otherwise  provided  in  regulations,  be  the  reserve 
taken  into  account  for  purposes  of  the  annual  statement  ap- 
proved by  the  National  Association  of  Insurance  Commis- 
sioners. 

(C)  Qualified  supplemental  benefit. — For  purposes  of 
this  paragraph,  the  term  "qualified  supplemental  benefit" 
means  any  supplemental  benefit  described  in  subparagraph 
(D)  if- 

(i)  there  is  a  separately  identified  premium  or  charge 
for  such  benefit,  and 

(ii)  any  net  surrender  value  under  the  contract  attrib- 
utable to  any  other  benefit  is  not  available  to  fund 
such  benefit. 

(D)  Supplemental  benefits. — For  purposes  of  this  para- 
graph, the  supplemental  benefits  described  in  this  subpara- 
graph are  any — 

(i)  guaranteed  insurability, 

(ii)  accidental  death  or  disability  benefit, 
(Hi)  convertibility, 

(iv)  disability  waiver  benefit,  or 

(v)  any  other  benefit  prescribed  by  regulations, 
which  is  supplemental  to  a  contract  for  which  there  is  a  re- 
serve described  in  subsection  (c). 

(4)  Certain  contracts  issued  by  foreign  branches  of  do- 
mestic LIFE  INSURANCE  COMPANIES. — 

(A)  In  general. — In  the  case  of  any  qualified  foreign 
contract,  the  amount  of  the  reserve  shall  be  not  less  than 
the  minimum  reserve  required  by  the  laws,  regulations,  or 
administrative  guidance  of  the  regulatory  authority  of  the 
foreign  country  referred  to  in  subparagraph  (B)  (but  not  to 
exceed  the  net  level  reserves  for  such  contract). 

(B)  Qualified  foreign  contract. — For  purposes  of  sub- 
paragraph (A),  the  term  "qualified  foreign  contract"  means 
any  contract  issued  by  a  foreign  life  insurance  branch 
(which  has  its  principal  place  of  business  in  a  foreign  coun- 
try) of  a  domestic  life  insurance  company  if — 

(i)  such  contract  is  issued  on  the  life  or  health  of  a 
resident  of  such  country, 

(ii)  such  domestic  life  insurance  company  was  re- 
quired by  such  foreign  country  (as  of  the  time  it  began 
operations  in  such  country)  to  operate  in  such  country 
through  a  branch,  and 
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(Hi)  such  foreign  country  is  not  contiguous  to  the 
United  States. 
(5)  Treatment  of  substandard  risks  — 

(A)  Separate  computation. — Except  to  the  extent  pro- 
vided in  regulations,  the  amount  of  the  life  insurance  re- 
serve for  any  qualified  substandard  risk  shall  be  computed 
separately  under  subsection  (d)(1)  from  any  other  reserve 
under  the  contract. 

(B)  Qualified  substandard  risk. — For  purposes  of  sub- 
paragraph (A),  the  term  "qualified  substandard  risk" 
means  any  substandard  risk  if— 

(i)  the  insurance  company  maintains  a  separate  re- 
serve for  such  risk, 

(ii)  there  is  a  separately  identified  premium  charge 
for  such  risk, 

(Hi)  the  amount  of  the  net  surrender  value  under  the 
contract  is  not  increased  or  decreased  by  reason  of  such 
risk,  and 

(iv)  the  net  surrender  value  under  the  contract  may 
not  be  used  to  systematically  pay  premium  charges  for 
such  risk. 

(C)  Limitation  on  amount  of  life  insurance  re- 
serve. — The  amount  of  the  life  insurance  reserve  deter- 
mined for  any  qualified  substandard  risk  shall  in  no  event 
exceed  the  sum  of  the  separately  identified  premiums 
charged  for  such  risk  less  mortality  charges  for  such  risk. 

(D)  Limitation  on  amount  of  contracts  to  which 
paragraph  applies. — The  aggregate  amount  of  insurance 
inforce  under  contracts  to  which  this  paragraph  applies 
shall  not  exceed  10  percent  of  the  insurance  in  force  (other 
than  term  insurance)  under  life  insurance  contracts  of  the 
company. 

(f)  Adjustment  for  Change  in  Computing  Reserves. — 

(1)  10- YEAR  SPREAD. — 

(A)  In  general. — For  purposes  of  this  part,  if  the  basis 
for  determining  any  item  referred  to  in  subsection  (c)  as  of 
the  close  of  any  taxable  year  differs  from  the  basis  for  such 
determination  as  of  the  close  of  the  preceding  taxable  year, 
then  so  much  of  the  difference  between — 

(i)  the  amount  of  the  item  at  the  close  of  the  taxable 
year,  computed  on  the  new  basis,  and 

(ii)  the  amount  of  the  item  at  the  close  of  the  taxable 
year,  computed  on  the  old  basis, 

as  is  attributable  to  contracts  issued  before  the  taxable  year 
shall  be  taken  into  account  under  the  method  provided  in 
subparagraph  (B). 

(B)  Method. — The  method  provided  in  this  subpara- 
graph is  as  follows: 

(i)  if  the  amount  determined  under  subparagraph 
(A)(i)  exceeds  the  amount  determined  under  subpara- 
graph (A)(ii),  V10  of  such  excess  shall  be  taken  into  ac- 
count, for  each  of  the  succeeding  10  taxable  years,  as  a 
deduction  under  section  805(a)(2);  or 
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(ii)  if  the  amount  determined  under  subparagraph 
(A)(ii)  exceeds  the  amount  determined  under  subpara- 
graph (A)(i),  V10  of  such  excess  shall  be  included  in 
gross  income,  for  each  of  the  10  succeeding  taxable 
years,  under  section  803(a)(2). 
(2)  Termination  as  life  insurance  company. — Except  as 
provided  in  section  381(c)(22)  (relating  to  carryovers  in  certain 
corporate  readjustments),  if  for  any  taxable  year  the  taxpayer  is 
not  a  life  insurance  company,  the  balance  of  any  adjustments 
under  this  subsection  shall  be  taken  into  account  for  the  preced- 
ing taxable  year. 
SEC.  808.  POLICYHOLDER  DIVIDENDS  DEDUCTION. 

(a)  Policyholder  Dividend  Defined. — For  purposes  of  this  part, 
the  term  "policyholder  dividend"  means  any  dividend  or  similar 
distribution  to  policyholders  in  their  capacity  as  such. 

(b)  Certain  Amounts  Included. — For  purposes  of  this  part,  the 
term  "policyholder  dividend"  includes — 

(1)  any  amount  paid  or  credited  (including  as  an  increase  in 
benefits)  where  the  amount  is  not  fixed  in  the  contract  but  de- 
pends on  the  experience  of  the  company  or  the  discretion  of  the 
management, 

(2)  excess  interest, 

(3)  premium  adjustments,  and 

(4)  experience-rated  refunds. 

(c)  Amount  of  Deduction. — 

(1)  In  general. — Except  as  limited  by  paragraph  (2),  the  de- 
duction for  policyholder  dividends  for  any  taxable  year  shall  be 
an  amount  equal  to  the  policyholder  dividends  paid  or  accrued 
during  the  taxable  year. 

(2)  Reduction  in  case  of  mutual  companies. — In  the  case  of 
a  mutual  life  insurance  company,  the  deduction  for  policyhold- 
er dividends  for  any  taxable  year  shall  be  reduced  by  the 
amount  determined  under  section  809. 

(d)  Definitions. — For  purposes  of  this  section — 

(1)  Excess  interest. — The  term  "excess  interest"  means  any 
amount  in  the  nature  of  interest — 

(A)  paid  or  credited  to  a  policyholder  in  his  capacity  as 
such,  and 

(B)  determined  at  a  rate  in  excess  of  the  prevailing  State 
assumed  interest  rate  for  such  contract. 

(2)  Premium  adjustment. — The  term  "premium  adjustment" 
means  any  reduction  in  the  premium  under  an  insurance  or  an- 
nuity contract  which  (but  for  the  reduction)  would  have  been  re- 
quired to  be  paid  under  the  contract. 

(3)  Experience-rated  refund. — The  term  "experience-rated 
refund"  means  any  refund  or  credit  based  on  the  experience  of 
the  contract  or  group  involved. 

(e)  Treatment  of  Policyholder  Dividends. — For  purposes  of 
this  part,  any  policyholder  dividend  which — 

(1)  increases  the  cash  surrender  value  of  the  contract  or  other 
benefits  payable  under  the  contract,  or 

(2)  reduces  the  premium  otherwise  required  to  be  paid, 
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shall  be  treated  as  paid  to  the  policyholder  and  returned  by  the  pol- 
icyholder to  the  company  as  a  premium. 

SEC.  809.  REDUCTION  IN  CERTAIN  DEDUCTIONS  OF  MUTUAL  LIFE  INSUR- 
ANCE COMPANIES. 

(a)  General  Rule. — 

(1)  Policyholder  dividends.— In  the  case  of  any  mutual  life 
insurance  company,  the  amount  of  the  deduction  allowed  under 
section  808  shall  be  reduced  (but  not  below  zero)  by  the  differen- 
tial earnings  amount. 

(2)  Reduction  in  reserve  deduction  in  certain  cases. — In 
the  case  of  any  mutual  life  insurance  company,  if  the  differen- 
tial earnings  amount  exceeds  the  amount  allowable  as  a  deduc- 
tion under  section  808  for  the  taxable  year  (determined  without 
regard  to  this  section),  such  excess  shall  be  taken  into  account 
under  subsections  (a)  and  (b)  of  section  807. 

(3)  Differential  earnings  amount. — For  purposes  of  this 
section,  the  term  "differential  earnings  amount"  means,  with 
respect  to  any  taxable  year,  an  amount  equal  to  the  product  of— 

(A)  the  life  insurance  company's  average  equity  base  for 
the  taxable  year,  multiplied  by 

(B)  the  differential  earnings  rate  for  such  taxable  year. 

(b)  Average  Equity  Base. — For  purposes  of  this  section — 

(1)  In  general. — The  term  "average  equity  base"  means,  with 
respect  to  any  taxable  year,  the  average  of— 

(A)  the  equity  base  determined  as  of  the  close  of  the  tax- 
able year,  and 

(B)  the  equity  base  determined  as  of  the  close  of  the  pre- 
ceding taxable  year. 

(2)  Equity  base. — The  term  "equity  base"  means  an  amount 
equal  to — 

(A)  the  surplus  and  capital, 

(B)  adjusted  as  provided  in  paragraphs  (3),  (4),  (5),  and  (6) 
of  this  subsection. 

(3)  Increase  for  nonadmitted  financial  assets. — 

(A)  In  general. — The  amount  of  the  surplus  and  capital  j 
shall  be  increased  by  the  amount  of  the  nonadmitted  finan- 
cial assets. 

(B)  Nonadmitted  financial  assets. — For  purposes  of  1 
subparagraph  (A),  the  term  "non-admitted  financial  asset" 
means  any  nonadmitted  asset  of  the  company  which  is — 

(i)  a  bond, 

(ii)  stock, 
(Hi)  real  estate, 

(iv)  a  mortgage  loan  on  real  estate,  or 

(v)  any  other  invested  asset. 

(4)  Increase  where  statutory  reserves  exceed  tax  re- 
serves. 

(A)  In  general.— If— 

(i)  the  aggreate  amount  of  statutory  reserves,  exceeds 

(ii)  the  aggregate  amount  of  tax  reserves, 

the  amount  of  the  surplus  and  capital  shall  be  increased  by 
the  amount  of  such  excess. 

(B)  Definitions. — For  purposes  of  this  paragraph — 
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(i)  Statutory  reserves. — The  term  "statutory  re- 
serves" means  the  aggregate  amount  set  forth  in  the 
annual  statement  with  respect  to  items  described  in 
section  807(c). 

(ii)  Tax  reserves. — The  term  "tax  reserves"  means 
the  aggregate  of  the  items  described  in  section  807(c) 
as  determined  for  purposes  of  section  807. 

(5)  Increase  by  amount  of  certain  other  reserves. — The 
amount  of  the  surplus  and  capital  shall  be  increased  by  the 
sum  of— 

(A)  the  amount  of  any  mandatory  securities  valuation  re- 
serve, 

(B)  the  amount  of  any  deficiency  reserve,  and 

(C)  the  amount  of  any  voluntary  reserve  not  described  in 
subparagraph  (A)  or  (B). 

(6)  Adjustment  for  next  years  policy-holder  divi- 
dends.— The  amount  of  the  surplus  and  capital  shall  be  in- 
creased by  50  percent  of  the  amount  of  any  provision  for  policy- 
holder dividends  (or  other  liability)  payable  in  the  following 
taxable  year. 

(c)  Differential  Earnings  Rate. — For  purposes  of  this  section, 
the  differential  earnings  rate  for  any  taxable  year  is  the  excess  of— 

(1)  the  imputed  earnings  rate  for  the  taxable  year,  over 

(2)  the  average  mutual  earnings  rate  for  the  second  calendar 
year  preceding  the  calendar  year  in  which  the  taxable  year 
begins. 

(d)  Imputed  Earnings  Rate — 

(1)  In  general. — For  purposes  of  this  section,  the  imputed 
earnings  rate  for  any  taxable  year  is — 

(A)  16.5  percent  in  the  case  of  taxable  years  beginning  in 
1984,  and 

(B)  in  the  case  of  taxable  years  beginning  after  1984,  an 
amount  which  bears  the  same  ratio  to  16.5  percent  as  the 
current  stock  earnings  rate  for  the  taxable  year  bears  to  the 
base  period  stock  earnings  rate. 

(2)  Current  stock  earnings  rate. — For  purposes  of  this  sub- 
section, the  term  "current  stock  earnings  rate'  means,  with  re- 
spect to  any  taxable  year,  the  average  of  the  stock  earnings  rates 
determined  under  paragraph  (4)  for  the  3  calendar  years  preced- 
ing the  calendar  year  in  which  the  taxable  year  begins. 

(3)  Base  period  stock  earnings  rate. — For  purposes  of  this 
subsection,  the  base  period  stock  earnings  rate  is  the  average  of 
the  stock  earnings  rates  determined  under  paragraph  (4)  for  cal- 
endar years  1981,  1982,  and  1983. 

(4)  Stock  earnings  rate. — 

(A)  In  general. — For  purposes  of  this  subsection,  the 
stock  earnings  rate  for  any  calendar  year  is  the  numerical 
average  of  the  earnings  rates  of  the  50  largest  stock  compa- 
nies. 

(B)  Earnings  rate. — For  purposes  of  subparagraph  (A), 
the  earnings  rate  of  any  stock  company  is  the  percentage 
(determined  by  the  Secretary)  which — 

(i)  the  statement  gain  or  loss  from  operations  for  the 
calendar  year  of  such  company,  is  of 
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(ii)  such  company's  average  equity  base  for  such  year. 

(C)  50  largest  stock  companies. — For  purposes  of  this 
paragraph,  the  term  "50  largest  stock  companies'"  means  a 
group  (as  determined  by  the  Secretary)  of  stock  life  insur- 
ance companies  which  consists  of  the  50  largest  stock  life 
insurance  companies  which  are  subject  to  tax  under  this 
chapter. 

(D)  Treatment  of  affiliated  groups. — For  purposes  of 
this  paragraph,  all  stock  life  insurance  companies  which 
are  members  of  the  same  affiliated  group  shall  be  treated 
as  one  stock  life  insurance  company. 

(e)  Average  Mutual  Earnings  Rate.— For  purposes  of  this  sec- 
tion, the  average  mutual  earnings  rate  for  any  calendar  year  is  the 
percentage  (determined  by  the  Secretary)  which— 

(1)  the  aggregate  statement  gain  or  loss  from  operations  for 
such  year  of  mutual  life  insurance  companies,  is  of 

(2)  their  aggregate  average  equity  bases  for  such  year. 

(f)  Recomputation  in  Subsequent  Year. — 

(1)  Inclusion  in  income  where  recomputed  amount  great- 
er.— In  the  case  of  any  mutual  life  insurance  company,  if— 

(A)  the  recomputed  differential  earnings  amount  for  any 
taxable  year,  exceeds 

(B)  the  differential  earnings  amount  determined  under 
this  section  for  such  taxable  year, 

such  excess  shall  be  included  in  life  insurance  gross  income  for 
the  succeeding  taxable  year. 

(2)  Deduction  where  recomputed  amount  smaller. — In 
the  case  of  any  mutual  life  insurance  company,  if— 

(A)  the  differential  earnings  amount  determined  under 
this  section  for  any  taxable  year,  exceeds 

(B)  the  recomputed  differential  earnings  amount  for  such 
taxable  year, 

such  excess  shall  be  allowed  as  a  life  insurance  deduction  for 
the  succeeding  taxable  year. 

(3)  Recomputed  differential  earnings  amount. — For  pur- 
poses of  this  subsection,  the  term  "recomputed  differential  earn- 
ings amount"  means,  with  respect  to  any  taxable  year,  the  I 
amount  which  would  be  the  differential  earnings  amount  for 
such  taxable  year  if  the  average  mutual  earnings  rate  taken 
into  account  under  subsection  (c)(2)  were  the  average  mutual 
earnings  rate  for  the  calendar  year  in  which  the  taxable  year 
begins. 

(4)  Special  rule  where  company  ceases  to  be  mutual  life 
insurance  company.— Except  as  provided  in  section  381(c)(22), 
if- 

(A)  a  life  insurance  company  is  a  mutual  life  insurance 
company  for  any  taxable  year,  but 

(B)  such  life  insurance  company  is  not  a  mutual  life  in- 
surance company  for  the  succeeding  taxable  year, 

any  adjustment  under  paragraph  (1)  or  (2)  by  reason  of  the  re- 
computed differential  earnings  amount  for  the  first  of  such  tax- 
able years  shall  be  taken  into  account  for  the  first  of  such  tax- 
able years. 
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(g)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

(1)  Statement  gain  or  loss  from  operations. — The  term 
"statement  gain  or  loss  from  operations"  means  the  net  gain  or 
loss  from  operations  required  to  be  set  forth  in  the  annual  state- 
ment— 

(A)  determined  with  regard  to  policyholder  dividends  (as 
defined  in  section  808)  but  without  regard  to  Federal 
income  taxes, 

(B)  determined  on  the  basis  of  the  tax  reserves  rather 
than  statutory  reserves,  and 

(C)  properly  adjusted  for  capital  gains  and  losses  and 
other  relevant  items. 

(2)  Other  terms. — Except  as  otherwise  provided  in  this  sec- 
tion, the  terms  used  in  this  section  shall  have  the  same  respec- 
tive meanings  as  when  used  in  the  annual  statement. 

(3)  Determinations  based  on  amount  set  forth  in  annual 
statement. — Except  as  otherwise  provided  in  this  section  or  in 
regulations,  all  determinations  under  this  section  shall  be  made 
on  the  basis  of  the  amounts  required  to  be  set  forth  in  the 
annual  statement. 

(4)  Annual  statement. — The  term  "annual  statement" 
means  the  annual  statement  for  life  insurance  companies  ap- 
proved by  the  National  Association  of  Insurance  Commission- 
ers. 

(5)  Reduction  in  equity  base  for  portion  of  equity  allo- 
cable TO  LIFT  INSURANCE  BUSINESS  IN  NONCONTIGUOUS  WEST- 
ERN hemisphere  countries. — The  equity  base  of  any  mutual 
life  insurance  company  shall  be  reduced  by  an  amount  equal  to 
the  portion  of  the  equity  base  attributable  to  the  life  insurance 
business  multiplied  by  a  fraction — 

(A)  the  numerator  of  which  is  the  portion  of  the  tax  re- 
serves which  are  allocable  to  life  insurance  contracts  issued 
on  the  life  of  residents  of  countries  in  the  Western  Hemi- 
sphere which  are  not  contiguous  to  the  United  States,  and 

(B)  the  denominator  of  which  is  the  amount  of  the  tax 
reserves  allocable  to  life  insurance  contracts. 

The  preceding  sentence  shall  not  apply  unless  the  fraction  de- 
termined under  the  preceding  sentence  exceeeds  1/2o- 

(h)  Treatment  of  Stock  Companies  Owned  by  Mutual  Life  In- 
surance Companies. — 

(1)  Treatment  as  mutual  life  insurance  companies  for 
purposes  of  determining  stock  earnings  rates  and  mutual 
earnings  rates. — Solely  for  purposes  of  subsections  (d)  and  (e), 
a  stock  life  insurance  company  shall  be  treated  as  a  mutual  life 
insurance  company  if  stock  possessing — 

(A)  at  least  80  percent  of  the  total  combined  voting  power 
of  all  classes  of  stock  of  such  stock  life  insurance  company 
entitled  to  vote,  or 

(B)  at  least  80  percent  of  the  total  value  of  shares  of  all 
classes  of  stock  of  such  stock  life  insurance  company, 

is  owned  at  any  time  during  the  calendar  year  directly  (or 
through  the  application  of  section  318)  by  1  or  more  mutual  life 
insurance  companies. 
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(2)  Treatment  of  affiliated  group  which  includes 
mutual  parent  and  stock  subsidiary. — In  the  case  of  an  af- 
filiated group  of  corporations  which  includes  a  common  parent 
which  is  a  mutual  life  insurance  company  and  one  or  more 
stock  life  insurance  companies,  for  purposes  of  determining  the 
average  equity  base  of  such  common  parent  (and  the  statement 
gain  or  loss  from  operations) — 

(A)  stock  in  such  life  insurance  companies  held  by  such 
common  parent  (and  dividends  on  such  stock)  shall  not  be 
taken  into  account,  and 

(B)  such  common  parent  and  such  stock  life  insurance 
companies  shall  be  treated  as  though  they  were  one  mutual 
life  insurance  company. 

(3)  Adjustment  where  stock  company  not  member  of  af- 
filiated group. — In  the  case  of  any  stock  life  insurance  compa- 
ny which  is  described  in  paragraph  (1)  but  is  not  a  member  of 
an  affiliated  group  described  in  paragraph  (2),  under  regula- 
tions, proper  adjustment  shall  be  made  in  the  average  equity 
bases  (and  statement  gains  or  losses  from  operations)  of  mutual 
life  insurance  companies  owning  stock  in  such  company  as  may 
be  necessary  or  appropriate  to  carry  out  the  purposes  of  this  sec- 
tion. 

SEC.  810.  OPERATIONS  LOSS  DEDUCTION. 

(a)  Deduction  Allowed. — There  shall  be  allowed  as  a  deduction 
for  the  taxable  year  an  amount  equal  to  the  aggregate  of— 

(1)  the  operations  loss  carryovers  to  such  year,  plus 

(2)  the  operations  loss  carrybacks  to  such  year. 

For  purposes  of  this  part,  the  term  "operations  loss  deduction" 
means  the  deduction  allowed  by  this  subsection. 

(b)  Operations  Loss  Carrybacks  and  Carryovers.— 

(1)  Years  to  which  loss  may  be  carried. — The  loss  from  op- 
erations for  any  taxable  year  (hereinafter  in  this  section  referred 
to  as  the  "loss  year')  shall  be — 

(A)  an  operations  loss  carryback  to  each  of  the  3  taxable 
years  preceding  the  loss  year, 

(B)  an  operations  loss  carryover  to  each  of  the  15  taxable 
years  following  the  loss  year,  and 

(C)  if  the  life  insurance  company  is  a  new  company  for 
the  loss  year,  an  operations  loss  carryover  to  each  of  the  3 
taxable  years  following  the  15  taxable  years  described  in 
subparagraph  (B). 

(2)  Amount  of  carrybacks  and  carryovers. — The  entire 
amount  of  the  loss  from  operations  for  any  loss  year  shall  be 
carried  to  the  earliest  of  the  taxable  years  to  which  (by  reason 
of  paragraph  (1))  such  loss  may  be  carried.  The  portion  of  such 
loss  which  shall  be  carried  to  each  of  the  other  taxable  years 
shall  be  the  excess  (if  any)  of  the  amount  of  such  loss  over  the 
sum  of  the  offsets  (as  defined  in  subsection  (d))  for  each  of  the 
prior  taxable  years  to  which  such  loss  may  be  carried. 

(3)  Election  for  operations  loss  carrybacks. — In  the  case 
of  a  loss  from  operations  for  any  taxable  year,  the  taxpayer  may 
elect  to  relinquish  the  entire  carryback  period  for  such  loss. 
Such  election  shall  be  made  by  the  due  date  (including  exten- 
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sions  of  time)  for  filing  the  return  for  the  taxable  year  of  the 
loss  from  operations  for  which  the  election  is  to  be  in  effect,  and 
once  made  for  any  taxable  year,  such  election  shall  be  irrevoca- 
ble for  that  taxable  year. 

(c)  Computation  of  Loss  From  Operations. — For  purposes  of 
this  section — 

(1)  General. — The  term  "loss  from  operations"  means  the 
excess  of  the  life  insurance  deductions  for  any  taxable  year  over 
the  life  insurance  gross  income  for  such  taxable  year. 

(2)  Modifications. — For  purposes  of  paragraph  (1) — 

(A)  the  operations  loss  deduction  shall  not  be  allowed, 
and 

(B)  the  deductions  allowed  by  sections  243  (relating  to 
dividends  received  by  corporations),  244  (relating  to  divi- 
dends received  on  certain  preferred  stock  of  public  utilities), 
and  245  (relating  to  dividends  received  from  certain  foreign 
corporations)  shall  be  computed  without  regard  to  section 
246(b)  as  modified  by  section  805(a)(4). 

(d)  Offset  Defined. — 

(1)  In  general. — For  purposes  of  subsection  (b)(2),  the  term 
"offset"  means,  with  respect  to  any  taxable  year,  an  amount 
equal  to  that  increase  in  the  operations  loss  deduction  for  the 
taxable  year  which  reduces  the  life  insurance  company  taxable 
income  (computed  without  regard  to  paragraphs  (2)  and  (3)  of 
section  804)  for  such  year  to  zero. 

(2)  Operations  loss  deduction. — For  purposes  of  paragraph 
(1),  the  operations  loss  deduction  for  any  taxable  year  shall  be 
computed  without  regard  to  the  loss  from  operations  for  the  loss 
year  or  for  any  taxable  year  thereafter. 

(e)  New  Company  Defined. — For  purposes  of  this  part,  a  life  in- 
surance company  is  a  new  company  for  any  taxable  year  only  if  such 
taxable  year  begins  not  more  than  5  years  after  the  first  day  on 
which  it  (or  any  predecessor,  if  section  381(c)(22)  applies)  was  au- 
thorized to  do  business  as  an  insurance  company. 

(f)  Application  of  Subtitles  A  and  F  in  Respect  of  Operation 
Losses. — Except  as  provided  in  section  805(b)(5),  subtitles  A  and  F 
shall  apply  in  respect  of  operation  loss  carrybacks,  operation  loss 
carryovers,  and  the  operations  loss  deduction  under  this  part,  in  the 
same  manner  and  to  the  same  extent  as  such  subtitles  apply  in  re- 
spect of  net  operating  loss  carrybacks,  net  operating  loss  carryovers, 
and  the  net  operating  loss  deduction. 

(g)  Transitional  Rule. — For  purposes  of  this  section  and  section 
812  (as  in  effect  before  the  enactment  of  the  Life  Insurance  Tax  Act 
of  1983),  this  section  shall  be  treated  as  a  continuation  of  such  sec- 
tion 812. 

Subpart  D — Accounting,  Allocation,  and  Foreign  Provisions 

Sec.  811.  Accounting  provisions. 

Sec.  812.  Definition  of  company's  share  and  policyholders'  share. 

Sec.  813.  Foreign  life  insurance  companies. 

Sec.  814.  Contiguous  country  branches  of  domestic  life  insurance  companies. 

Sec.  815.  Distributions  to  shareholders  from  pre-1984  policyholders  surplus  account. 
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SEC.  811.  ACCOUNTING  PROVISIONS. 

(a)  Method  of  Accounting. — All  computations  entering  into  the 
determination  of  the  taxes  imposed  by  this  part  shall  be  made — 

(1)  under  an  accrual  method  of  accounting,  or 

(2)  to  the  extent  permitted  under  regulations  prescribed  by  the 
Secretary,  under  a  combination  of  an  accrual  method  of  ac- 
counting with  any  other  method  permitted  by  this  chapter 
(other  than  the  cash  receipts  and  disbursements  method). 

To  the  extent  not  inconsistent  with  the  preceding  sentence  or  any 
other  provision  of  this  part,  all  such  computations  shall  be  made  in 
a  manner  consistent  with  the  manner  required  for  purposes  of  the 
annual  statement  approved  by  the  National  Association  of  Insur- 
ance Commissioners. 

(b)  Amortization  of  Premium  and  Accrual  of  Discount. — 

(1)  In  general. — The  appropriate  items  of  income,  deduc- 
tions, and  adjustments  under  this  part  shall  be  adjusted  to  re- 
flect the  appropriate  amortization  of  premium  and  the  appro- 
priate accrual  of  discount  attributable  to  the  taxable  year  on 
bonds,  notes,  debentures,  or  other  evidences  of  indebtedness  held 
by  a  life  insurance  company.  Such  amortization  and  accrual 
shall  be  determined — 

(A)  in  accordance  with  the  method  regularly  employed  by 
such  company,  if  such  method  is  reasonable,  and 

(B)  in  all  other  cases,  in  accordance  with  regulations  pre- 
scribed by  the  Secretary. 

(2)  Special  R  ules  .  — 

(A)  Amortization  of  bond  premium.— In  the  case  of  any 
bond  (as  defined  in  section  171(d)),  the  amount  of  bond  pre- 
mium, and  the  amortizable  bond  premium  for  the  taxable 
year,  shall  be  determined  under  section  171(b)  as  if  the  elec- 
tion set  forth  in  section  171(c)  had  been  made. 

(B)  Convertible  evidence  of  indebtedness. — In  no 
case  shall  the  amount  of  premium  on  a  convertible  evidence 
of  indebtedness  include  any  amount  attributable  to  the  con- 
version features  of  the  evidence  of  indebtedness. 

(3)  Exception. — No  accrual  of  discount  shall  be  required 
under  paragraph  (1)  on  any  bond  (as  defined  in  section  171(d)), 
except  in  the  case  of  discount  which  is — 

(A)  interest  to  which  section  103  applies,  or 

(B)  original  issue  discount  (as  defined  in  section  1232(b)). 

(c)  No  Double  Counting. — Nothing  in  this  part  shall  permit — 

(1)  a  reserve  to  be  established  for  any  item  unless  the  gross 
amount  of  premiums  and  other  consideration  attributable  to 
such  item  are  required  to  be  included  in  life  insurance  gross 
income, 

(2)  the  same  item  to  be  counted  more  than  once  for  reserve  i 
purposes,  or 

(3)  any  item  to  be  deducted  (either  directly  or  as  an  increase 
in  reserves)  more  than  once. 

(d)  Allocation  in  Case  of  Reinsurance  Agreement  Involving 
Tax  Avoidance  or  Evasion— In  the  case  of  2  or  more  related  per- 
sons (within  the  meaning  of  section  1^82)  who  are  parties  to  a  rein- 
surance agreement  (or  where  one  of  the  parties  to  a  reinsurance 
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agreement  is,  with  respect  to  any  contract  covered  by  the  agreement, 
in  effect  an  agent  of,  or  conduit  for,  another  party  to  such  agree- 
ment), the  Secretary  may — 

(1)  allocate  between  or  among  such  persons  income  (whether 
investment  income,  premium,  or  otherwise),  deductions,  assets, 
reserves,  credits,  and  other  items  related  to  such  agreement,  or 

(2)  recharacterize  any  such  items, 

if  he  determines  that  such  allocation  or  recharacterization  is  neces- 
sary to  reflect  the  proper  source  and  character  of  the  taxable  income 
(or  any  item  described  in  paragraph  (1)  relating  to  such  taxable 
income)  of  each  such  person. 

(e)  Method  of  Computing  Reserves  on  Contract  Where  In- 
terest Is  Guaranteed  Beyond  End  of  Taxable  Year. — For  pur- 
poses of  this  part  (other  than  section  816),  amounts  in  the  nature  of 
interest  to  be  paid  or  credited  under  any  contract  for  any  period 
which  is  computed  at  a  rate  which — 

(1)  exceeds  the  prevailing  State  assumed  interest  rate  for  the 
contract  for  such  period,  and 

(2)  is  guaranteed  beyond  the  end  of  the  taxable  year  on  which 
the  reserves  are  being  computed, 

shall  be  taken  into  account  in  computing  the  reserves  with  respect  to 
such  contract  as  if  such  interest  were  guaranteed  only  up  to  the  end 
of  the  taxable  year. 

(f)  Short  Taxable  Years. — If  any  return  of  a  corporation  made 
under  this  part  is  for  a  period  of  less  than  the  entire  calendar  year 
(referred  to  in  this  subsection  as  "short  period'),  then  section  443 
shall  not  apply  in  respect  to  such  period,  but  life  insurance  company 
taxable  income  shall  be  determined,  under  regulations  prescribed  by 
the  Secretary,  on  an  annual  basis  by  a  ratable  daily  projection  of 
the  appropriate  figures  for  the  short  period. 

SEC.  812.  DEFINITION  OF  COMPANY'S  SHARE  AND  POLICYHOLDERS'  SHARE. 

(a)  General  Rule. — 

(1)  Company's  share.— For  purposes  of  section  805(a)(4),  the 
term  "company's  share"  means,  with  respect  to  any  taxable 
year,  the  percentage  obtained  by  dividing — 

(A)  the  company's  share  of  the  net  investment  income  for 
the  taxable  year,  by 

(B)  the  net  investment  income  for  the  taxable  year. 

(2)  Policyholders'  share.— For  purposes  of  section  807,  the 
term  "policyholders'  share"  means,  with  respect  to  any  taxable 
year,  the  excess  of  100  percent  over  the  percentage  determined 
under  paragraph  (1). 

(b)  Company's  Share  of  Net  Investment  Income. — For  purposes 
of  this  section,  the  company's  share  of  net  investment  income  is  the 
excess  (if  any)  of— 

(1)  the  net  investment  income  for  the  taxable  year,  over 

(2)  the  sum  of— 

(A)  the  deduction  for  policyholders '  dividends  determined 
under  sections  808  and  809  for  the  taxable  year,  and 

(B)  all  amounts  in  the  nature  of  interest  paid  or  credited 
to  customers  pursuant  to  insurance  or  annuity  contracts. 
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For  purposes  of  paragraph  (2)(B),  the  term  "insurance  of  annuity 
contract"  shall  include  any  pension  plan  contract. 

(c)  Net  Investment  Income. — For  purposes  of  this  section,  the 
term  "net  investment  income"  means  the  excess  of— 

(1)  gross  investment  income,  over 

(2)  investment  expenses. 

(d)  Gross  Investment  Income. — For  purposes  of  this  section,  the 
term  "gross  investment  income"  means  the  sum  of  the  following: 

(1)  Interest,  etc. — The  gross  amount  of  income  from — 

(A)  interest  (including  tax-exempt  interest),  dividends, 
rents,  and  royalties, 

(B)  the  entering  into  of  any  lease,  mortgage,  or  other  in- 
strument or  agreement  from  which  the  life  insurance  com- 
pany derives  interest,  rents,  or  royalties,  and 

(C)  the  alteration  or  termination  of  any  instrument  or 
agreement  described  in  subparagraph  (B). 

(2)  Short-term  capital  gain. — The  amount  (if  any)  by  which 
the  net  short-term  capital  gain  exceeds  the  net  long-term  capital 
loss. 

(3)  Trade  or  business  income.— The  gross  income  from  any 
trade  or  business  (other  than  an  insurance  business)  carried  on 
by  the  life  insurance  company,  or  by  a  partnership  of  which  the 
life  insurance  company  is  a  partner.  In  computing  gross  income 
under  this  paragraph,  there  shall  be  excluded  any  item  de- 
scribed in  paragraph  (1). 

Except  as  provided  in  paragraph  (2),  in  computing  gross  investment 
income  under  this  subsection,  there  shall  be  excluded  any  gain  from 
the  sale  or  exchange  of  a  capital  asset,  and  any  gain  considered  as 
gain  from  the  sale  or  exchange  of  a  capital  asset. 

(e)  Investment  Expenses. — For  purposes  of  this  section,  the  term 
"investment  expenses  "  means  the  sum  of— 

(1)  the  deductions  allowable  which  are  directly  connected 
with  the  production  of  investment  income  (other  than  the  de- 
ductions under  sections  243,  244,  and  245),  and 

(2)  an  amount  equal  to  the  general  expenses  of  the  life  insur- 
ance company  for  the  taxable  year  multiplied  by  a  fraction — 

(A)  the  numerator  of  which  is  the  gross  investment 
income  for  the  taxable  year,  and 

(B)  the  denominator  of  which  is  the  gross  receipts  of  the 
life  insurance  company  for  the  taxable  year. 

(f)  Dividends  From  Certain  Subsidiaries  Not  Included  in 
Gross  Investment  Income. — For  purposes  of  this  section,  the  term 
"gross  investment  income"  shall  not  include  any  dividend  received 
by  the  life  insurance  company  which  is  a  100-percent  dividend  (as 
defined  in  section  805(a)(4)(C). 

(g)  No  Double  Counting. — Under  regulations,  proper  adjustment 
shall  be  made  in  the  application  of  this  section  to  prevent  an  item 
from  being  counted  more  than  once. 

SEC.  813.  FOREIGN  LIFE  INSURANCE  COMPANIES. 

(a)  Adjustment  Where  Surplus  Held  in  the  United  States  Is 
Less  Than  Specified  Minimum.— 

(1)  In  general. — In  the  case  of  any  foreign  company  taxable 
under  this  part,  if— 
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(A)  the  required  surplus  determined  under  paragraph  (2), 
exceeds 

(B)  the  surplus  held  in  the  United  States, 

then  its  tentative  LICTI  effectively  connected  with  the  conduct 
of  an  insurance  business  within  the  United  States  shall  be  in- 
creased by  an  amount  determinded  by  multiplying  such  excess 
by  such  company's  current  investment  yield. 

(2)  Required  surplus. — For  purposes  of  this  subsection — 

(A)  In  general. — The  term  "required  surplus"  means  the 
amount  determined  by  multiplying  the  taxpayer's  total  in- 
surance liabilities  on  United  States  business  by  a  percent- 
age for  the  taxable  year  determined  and  proclaimed  by  the 
Secretary  under  subparagraph  (B). 

(B)  Determination  of  percentage. — The  percentage  de- 
termined and  proclaimed  by  the  Secretary  under  this  sub- 
paragraph shall  be  based  on  such  data  with  respect  to  do- 
mestic life  insurance  companies  for  the  preceding  taxable 
year  as  the  Secretary  considers  representative.  Such  percent- 
age shall  be  computed  on  the  basis  of  a  ratio  the  numerator 
of  which  is  the  excess  of  the  assets  over  the  total  insurance 
liabilities,  and  the  demominator  of  which  is  the  total  in- 
surance liabilities. 

(3)  Current  investment  yield. — For  purposes  of  this  subsec- 
tion— 

(A)  In  general. — The  term  "current  investment  yield" 
means  the  percent  obtained  by  dividing — 

(i)  the  net  investment  income  on  assets  held  in  the 
United  States,  by 

(ii)  the  mean  of  the  assets  held  in  the  United  States 
during  the  taxable  year. 

(B)  Determinations  based  on  amount  set  forth  in 
the  annual  statement. — Except  as  otherwise  provided  in 
regulations,  determinations  under  subparagraph  (A)  shall 
be  made  on  the  basis  of  the  amounts  required  to  be  set 
forth  on  the  annual  statement  approved  by  the  National 
Association  of  Insurance  Commissioners. 

(4)  Other  definitions. — For  purposes  of  this  subsection — 

(A)  Surplus  held  in  the  united  states. — The  surplus 
held  in  the  United  States  is  the  excess  of  the  assets  (deter- 
mined under  section  806(b)(3)(c))  held  in  the  United  States 
over  the  total  insurance  liabilities  on  United  States  busi- 
ness. 

(B)  Total  insurance  liabilities. — For  purposes  of  this 
subsection,  the  term  "total  insurance  liabilities"  means  the 
sum  of  the  total  reserves  (as  defined  in  section  816(c))  plus 
(to  the  extent  not  included  in  total  reserves)  the  items  re- 
ferred to  in  paragraphs  (3),  (4),  (5),  and  (6)  of  section  807(c). 

(5)  Reduction  of  section  881  taxes. — In  the  case  of  any  for- 
eign company  taxable  under  this  part,  there  shall  be  deter- 
mined— 

(A)  the  amount  which  would  be  subject  to  taxes  under 
section  881  if  the  amount  taxable  under  such  section  were 
determined  without  regard  to  sections  103  and  894,  and 

(B)  the  amount  of  the  increase  provided  by  paragraph  (1). 
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The  tax  under  section  881  (determined  without  regard  to  this 
paragraph)  shall  be  reduced  (but  not  below  zero)  by  an  amount 
which  is  the  same  proportion  of  such  tax  as  the  amount  re- 
ferred to  in  subparagraph  (B)  is  of  the  amount  referred  to  in 
subparagraph  (A);  but  such  reduction  in  taxes  shall  not  exceed 
the  increase  in  taxes  under  this  part  by  reason  of  the  increase 
provided  by  paragraph  (1). 

(b)  Adjustment  to  Limitation  on  Deduction  for  Policyhold- 
er Dividends  in  the  Case  of  Foreign  Mutual  Life  Insurance 
Companies. — For  purposes  of  section  809,  the  equity  base  of  any  for- 
eign mutual  life  insurance  company  as  of  the  close  of  any  taxable 
year  shall  be  increased  by  the  amount  of  any  excess  determined 
under  paragraph  (1)  of  subsection  (a)  with  respect  to  such  taxable 
year. 

(c)  Cross  Reference. — 

For  taxation  of  foreign  corporations  carrying  on  life  insur- 
ance business  within  the  United  States,  see  section  842. 

SEC.  814.  CONTIGUOUS  COUNTRY  BRANCHES  OF  DOMESTIC  LIFE  INSUR- 
ANCE COMPANIES. 

(a)  Exclusion  of  Items. — In  the  case  of  a  domestic  mutual  insur- 
ance company  which — 

(1)  is  a  life  insurance  company, 

(2)  has  a  contiguous  country  life  insurance  branch,  and 

(3)  makes  the  election  provided  by  subsection  (g)  with  respect 
to  such  branch, 

there  shall  be  excluded  from  each  item  involved  in  the  determina- 
tion of  life  insurance  company  taxable  income  the  items  separately 
accounted  for  in  accordance  with  subsection  (c). 

(b)  Contiguous  Country  Life  Insurance  Branch— For  purposes 
of  this  section,  the  term  contiguous  country  life  insurance  branch 
means  a  branch  which — 

(1)  issues  insurance  contracts  insuring  risks  in  connection 
with  the  lives  or  health  of  residents  of  a  country  which  is  con- 
tiguous to  the  United  States, 

(2)  has  its  principal  place  of  business  in  such  contiguous 
country,  and 

(3)  would  constitute  a  mutual  life  insurance  company  if  such 
branch  were  a  separate  domestic  insurance  company. 

For  purposes  of  this  section,  the  term  "insurance  contract"  means 
any  life,  health,  accident,  or  annuity  contract  or  reinsurance  con- 
tract or  any  contract  relating  thereto. 

(c)  Separate  Accounting  Required.— Any  taxpayer  which  j 
makes  the  election  provided  by  subsection  (g)  shall  establish  and 
maintain  a  separate  account  for  the  various  income,  exclusion,  de- 
duction, asset,  reserve,  liability,  and  surplus  items  properly  attribut- 
able to  the  contracts  described  in  subsection  (b).  Such  separate  ac- 
counting shall  be  made — 

(1)  in  accordance  with  the  method  regularly  employed  by  such 
company,  if  such  method  clearly  reflects  income  derived  from, 
and  the  other  items  attributable  to,  the  contracts  described  in 
subsection  (b),  and 

(2)  in  all  other  cases,  in  accordance  with  regulations  pre- 
scribed by  the  Secretary. 
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(d)  Recognition  of  Gain  on  Assets  in  Branch  Account. — If  the 
aggregate  fair  market  value  of  all  the  invested  assets  and  tangible 
property  which  are  separately  accounted  for  by  the  domestic  life  in- 
surance company  in  the  branch  account  established  pursuant  to  sub- 
section (c)  exceeds  the  aggregate  adjusted  basis  of  such  assets  for 
purposes  of  determining  gain,  then  the  domestic  life  insurance  com- 
pany shall  be  treated  as  having  sold  all  such  assets  on  the  first  day 
of  the  first  taxable  year  for  which  the  election  is  in  effect  at  their 
fair  market  value  on  such  first  day.  Notwithstanding  any  other  pro- 
vision of  this  chapter,  the  net  gain  shall  be  recognized  to  the  domes- 
tic life  insurance  company  on  the  deemed  sale  described  in  the  pre- 
ceding sentence. 

(e)  Transactions  Between  Contiguous  Country  Branch  and 
Domestic  Life  Insurance  Company. — 

(1)  Reimbursement  for  home  office  services,  etc. — Any 
payment,  transfer,  reimbursement,  credit,  or  allowance  which  is 
made  from  a  separate  account  established  pursuant  to  subsec- 
tion (c)  to  one  or  more  other  accounts  of  a  domestic  life  insur- 
ance company  as  reimbursement  for  costs  incurred  for  or  with 
respect  to  the  insurance  (or  reinsurance)  of  risks  accounted  for 
in  such  separate  account  shall  be  taken  into  account  by  the  do- 
mestic life  insurance  company  in  the  same  manner  as  if  such 
payment,  transfer,  reimbursement,  credit,  or  allowance  had  been 
received  from  a  separate  person. 

(2)  Repatriation  of  income. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  any  amount  directly  or  indirectly  transferred  or  cred- 
ited from  a  branch  account  established  pursuant  to  subsec- 
tion (c)  to  one  or  more  other  accounts  of  such  company 
shall,  unless  such  transfer  or  credit  is  a  reimbursement  to 
which  paragraph  (1)  applies,  be  added  to  the  tentative 
LICTI  of  the  domestic  life  insurance  company. 

(B)  Limitation. — The  addition  provided  by  subparagraph 
(A)  for  the  taxable  year  with  respect  to  any  contigous  coun- 
try life  insurance  branch  shall  not  exceed  the  amount  by 
which — 

(i)  the  aggregate  decrease  in  the  tentative  LICTI  of 
the  domestic  life  insurance  company  for  the  taxable 
year  and  for  all  prior  taxable  years  resulting  solely 
from  the  application  of  subsection  (a)  of  this  section 
with  respect  to  such  branch,  exceeds 

(ii)  the  amount  of  additions  to  tentative  LICTI  pur- 
suant to  subparagraph  (A)  with  respect  to  such  contigu- 
ous country  branch  for  all  prior  taxable  years. 

(C)  Transitional  rule. — For  purposes  of  this  paragraph, 
in  the  case  of  a  prior  taxable  year  beginning  before  January 
1,  1984,  the  term  "tentative  LICTI '  means  life  insurance 
company  taxable  income  determined  under  this  part  (as  in 
effect  for  such  year)  without  regard  to  this  paragraph. 

(f)  Other  Rules. — 

(1)  Treatment  of  foreign  taxes. — 

(A)  In  general. — No  income,  war  profits,  or  excess  prof- 
its taxes  paid  or  accrued  to  any  foreign  country  or  posses- 
sion of  the  United  States  which  is  attributable  to  income 
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excluded  under  subsection  (a)  shall  be  taken  into  account 
for  purposes  of  subpart  A  of  part  III  of  subchapter  N  (relat- 
ing to  foreign  tax  credit)  or  allowable  as  a  deduction. 

(B)  Treatment  of  repatriated  amounts. — For  purposes 
of  sections  78  and  902,  where  any  amount  is  added  to  the 
life  insurance  company  taxable  income  of  the  domestic  life 
insurance  company  by  reason  of  subsection  (e)(2),  the  contig- 
uous country  life  insurance  branch  shall  be  treated  as  a 
foreign  corporation.  Any  amount  so  added  shall  be  treated 
as  a  dividend  paid  by  a  foreign  corporation,  and  the  taxes 
paid  to  any  foreign  country  or  possession  of  the  United 
States  with  respect  to  such  amount  shall  be  deemed  to  have 
been  paid  by  such  branch. 
(2)  United  states  source  income  allocable  to  contiguous 
country  branch.— For  purposes  of  sections  881,  882,  and  1442, 
each  contiguous  country  life  insurance  branch  shall  be  treated 
as  a  foreign  corporation.  Such  sections  shall  be  applied  to  each 
such  branch  in  the  same  manner  as  if  such  sections  contained 
the  provisions  of  any  treaty  to  which  the  United  States  and  the 
contiguous  country  are  parties,  to  the  same  extent  such  provi- 
sions would  apply  if  such  branch  were  incorporated  in  such 
contiguous  country. 

(g)  Election. — A  taxpayer  may  make  the  election  provided  by  this 
subsection  with  respect  to  any  contiguous  country  for  any  taxable 
year.  An  election  made  under  this  subsection  for  any  taxable  year 
shall  remain  in  effect  for  all  subsequent  taxable  years,  except  that  it 
may  be  revoked  with  the  consent  of  the  Secretary.  The  election  pro- 
vided by  this  subsection  shall  be  made  not  later  than  the  time  pre- 
scribed by  law  for  filing  the  return  for  the  taxable  year  (including 
extensions  thereof)  with  respect  to  which  such  election  is  made,  and 
such  election  and  any  approved  revocation  thereof  shall  be  made  in 
the  manner  provided  by  the  Secretary. 

(h)  Special  Rule  for  Domestic  Stock  Life  Insurance  Compa- 
nies.— At  the  election  of  a  domestic  stock  life  insurance  company 
which  has  a  contiguous  country  life  insurance  branch  described  in 
subsection  (b)  (without  regard  to  the  mutual  requirement  in  subsec- 
tion (b)(8)),  the  assets  of  such  branch  may  be  transferred  to  a  foreign 
corporation  organized  under  the  laws  of  the  contiguous  country 
without  the  application  of  section  367  or  1491.  Subsection  (a)  shall 
apply  to  the  stock  of  such  foreign  corporation  as  if  such  domestic 
company  were  a  mutual  company  and  as  if  the  stock  were  an  item 
described  in  subsection  (c).  Subsection  (e)(2)  shall  apply  to  amounts 
transferred  or  credited  to  such  domestic  company  as  if  such  domes-  \ 
tic  company  and  such  foreign  corporation  constituted  one  domestic 
mutual  life  insurance  company.  The  insurance  contracts  which  may 
be  transferred  pursuant  to  this  subsection  shall  include  only  those 
which  are  similar  to  the  types  of  insurance  contracts  issued  by  a 
mutual  life  insurance  company.  Notwithstanding  the  first  sentence 
of  this  subsection,  if  the  aggregate  fair  market  value  of  the  invested 
assets  and  tangible  property  which  are  separately  accounted  for  by 
the  domestic  life  insurance  company  in  the  branch  account  exceeds 
the  aggregate  adjusted  basis  of  such  assests  for  purposes  of  deter- 
mining gain,  the  domestic  life  insurance  company  shall  be  deemed 
to  have  sold  all  such  assets  on  the  first  day  of  the  taxable  year  for 
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which  the  election  under  this  subsection  applies  and  the  net  gain 
shall  be  recognized  to  the  domestic  life  insurance  company  on  the 
deemed  sale,  but  not  in  excess  of  the  proportion  of  such  net  gain 
which  equals  the  proportion  which  the  aggregate  fair  market  value 
of  such  assets  which  are  transferred  pursuant  to  this  subsection  is 
of  the  aggregate  fair  market  value  of  all  such  assets. 

SEC.  815.  DISTRIBUTIONS  TO  SHAREHOLDERS  FROM  PRE-1984  POLICY- 
HOLDERS SURPLUS  ACCOUNT. 

(a)  General  Rule. — The  life  insurance  company  taxable  income 
(within  the  meaning  of  section  801(b))  for  any  taxable  year  of  any 
stock  life  insurance  company  which  has  an  existing  policyholders 
surplus  account  shall  be  increased  by  any  direct  or  indirect  distribu- 
tion to  shareholders  from  such  account.  For  purposes  of  the  preced- 
ing sentence,  the  life  insurance  company  taxable  income  (within  the 
meaning  of  section  801(b))  shall  be  treated  as  not  less  than  zero. 

(b)  Ordering  Rule. — For  purposes  of  this  section,  any  distribu- 
tion to  shareholders  shall  be  treated  as  made — 

(1)  first  out  of  the  shareholders  surplus  account,  to  the  extent 
therof, 

(2)  then  out  of  the  policyholders  surplus  account,  to  the  extent 
thereof,  and 

(3)  finally,  out  of  other  accounts. 

(c)  Shareholders  Surplus  Account. — 

(1)  In  general. — Each  stock  life  insurance  company  which 
has  an  existing  policyholders  surplus  account  shall  continue  its 
shareholders  surplus  account  for  purposes  of  this  part. 

(2)  Additions  to  account— The  amount  added  to  the  share- 
holders surplus  account  for  any  taxable  year  beginning  after 
December  31,  1983,  shall  be  the  excess  of— 

(A)  the  sum  of— 

(i)  the  life  insurance  company's  taxable  income  (de- 
termined without  regard  to  this  section), 

(ii)  the  special  deductions  provided  by  section  806, 
and 

(Hi)  the  deductions  for  dividends  received  provided 
by  sections  243,  244,  and  245  (as  modified  by  section 
805(a)(4)  and  the  amount  of  interest  excluded  from 
gross  income  under  section  103,  over 

(B)  the  taxes  imposed  for  the  taxable  year  by  section  801 
(determined  without  regard  to  this  section). 

(3)  Subtractions  from  account.— There  shall  be  subtracted 
from  the  shareholders  surplus  account  for  any  taxable  year  the 
amount  which  is  treated  under  this  section  as  distributed  out  of 
such  account. 

(d)  Policyholders  Surplus  Account. — 

(1)  In  general. — Each  stock  life  insurance  company  which 
has  an  existing  policyholders  surplus  account  shall  continue 
such  account. 

(2)  No  additions  to  account. — No  amount  shall  be  added  to 
the  policyholders  surplus  account  for  any  taxable  year  begin- 
ning after  December  31,  1983. 
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(3)  Subtractions  from  account— There  shall  be  subtracted 
from  the  policyholders  surplus  account  for  any  taxable  year  an 
amount  equal  to  the  sum  of— 

(A)  the  amount  which  (without  regard  to  subparagraph 
(B))  is  treated  under  this  section  as  distributed  out  of  the 
policyholders  surplus  account,  and 

(B)  the  amount  by  which  the  tax  imposed  for  the  taxable 
year  by  section  801  is  increased  by  reason  of  this  section. 

(e)  Existing  Policyholders  Surplus  Account.— For  purposes  of 
this  section,  the  term  "existing  policyholders  surplus  account" 
means  any  policyholders  surplus  account  which  has  a  balance  as  of 
the  close  of  December  31,  1983. 

(f)  Other  Rules  Applicable  to  Policyholders  Surplus  ac- 
count Continued. — Except  to  the  extent  inconsistent  with  the  pro- 
visions of  this  part,  the  provisions  of  subsections  (d),  (e),  (f),  and  (g) 
of  section  815  as  in  effect  before  the  enactment  of  the  Life  Insurance 
Tax  Act  of  1983  are  hereby  made  applicable  in  respect  of  any  policy- 
holders surplus  account  for  which  there  was  a  balance  as  of  Decem- 
ber 31,  1983. 

Subpart  E — Definitions  and  Special  Rules 

Sec.  816.  Life  insurance  company  defined. 
Sec.  817.  Treatment  of  variable  contracts. 
Sec.  818.  Other  definitions  and  special  rules. 

SEC.  816.  LIFE  INSURANCE  COMPANY  DEFINED. 

(a)  Life  Insurance  Company  Defined.— For  purposes  of  this 
subtitle,  the  term  "life  insurance  company"  means  an  insurance 
company  which  is  engaged  in  the  business  of  issuing  life  insurance 
and  annuity  contracts  (either  separately  or  combined  with  accident 
and  health  insurance),  or  noncancellable  contracts  of  health  and  ac- 
cident insurance,  if— 

(1)  its  life  insurance  reserves  (as  defined  in  subsection  (b)), 
plus 

(2)  unearned  premiums,  and  unpaid  losses  (whether  or  not  as- 
certained), on  noncancellable  life,  accident,  or  health  policies  \ 
not  included  in  life  insurance  reserves,  comprise  more  than  50  j 
percent  of  its  total  reserves  (as  defined  in  subsection  (c)).  For  \ 
purposes  of  the  preceding  sentence,  the  term  "insurance  com-  \ 
pany"  means  any  company  more  than  half  of  the  business  of 
which  during  the  taxable  year  is  the  issuing  of  insurance  or  an- 
nuity contracts  or  the  reinsuring  of  risks  underwritten  by  insur- 
ance companies. 

(b)  Life  Insurance  Reserves  Defined.— 

(1)  In  general. — For  purposes  of  this  part,  the  term  "life  in- 
surance reserves  "  means  amounts — 

(A)  which  are  computed  or  estimated  on  the  basis  of  rec-  I 
ognized  mortality  or  morbidity  tables  and  assumed  rates  of 
interest,  and 

(B)  which  are  set  aside  to  mature  or  liquidate,  either  by 
payment  or  reinsurnance,  future  unaccrued  claims  arising 
from  life  insurance,  annuity,  and  noncancellable  accident 
and  health  insurance  contracts  (including  life  insurance  on 
annuity  contracts  combined  with  noncancellable  accident 
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and  health  insurance)  involving,  at  the  time  with  respect  to 
which  the  reserve  is  computed,  life,  accident,  or  health  con- 
tingencies. 

(2)  Reserves  must  be  required  by  law. — Except — 

(A)  in  the  case  of  policies  covering  life,  accident,  and 
health  insurance  combined  in  one  policy  issued  on  the 
weekly  premium  payment  plan,  continuing  for  life  and  not 
subject  to  cancellation,  and 

(B)  as  provided  in  paragraph  (3), 

in  addition  to  the  requirements  set  forth  in  paragraph  (1),  life 
insurance  reserves  must  be  required  by  law. 

(3)  Assessment  companies. — In  the  case  of  an  assessment  life 
insurance  company  or  association  the  term  "life  insurance  re- 
serves "  includes — 

(A)  sums  actually  deposited  by  such  company  or  associa- 
tion with  State  officers  pursuant  to  law  as  guaranty  or  re- 
serve funds,  and 

(B)  any  funds  maintained,  under  the  charter  or  articles  of 
incorporation  or  association  (or  bylaws  approved  by  a  State 
insurance  commissioner)  of  such  company  or  association, 
exclusively  for  the  payment  of  claims  arising  under  certifi- 
cates of  membership  or  policies  issued  on  the  assessment 
plan  and  not  subject  to  any  other  use. 

(4)  Deficiency  reserves  excluded. — 

(A)  In  general. — The  term  "life  insurance  reserves"  does 
not  include  deficiency  reserves. 

(B)  Deficiency  reserve  defined. — For  purposes  of  this 
subsection  and  subsection  (c),  the  deficiency  reserve  for  any 
contract  is  that  portion  of  the  reserve  for  such  contract 
equal  to  the  amount  (if  any)  by  which — 

(i)  the  present  value  of  the  future  net  premiums  re- 
quired for  such  contract,  exceeds 

(ii)  the  present  value  of  the  future  actual  premiums 
and  consideration  charged  for  such  contract. 

(5)  Amount  of  reserves. — For  purposes  of  this  subsection, 
subsection  (a),  and  subsection  (c),  the  amount  of  any  reserve  (or 
portion  thereof)  for  any  taxable  year  shall  be  the  mean  of  such 
reserve  (or  portion  thereof)  at  the  beginning  and  end  of  the  tax- 
able year. 

(c)  Total  Reserves  Defined. — For  purposes  of  subsection  (a),  the 
term  "total  reserves"  means — 

(1)  life  insurance  reserves, 

(2)  unearned  premiums,  and  unpaid  losses  (whether  or  not  as- 
certained), not  included  in  life  insurance  reserves,  and 

(3)  all  other  insurance  reserves  required  by  law. 

The  term  "total  reserves"  does  not  include  deficiency  reserves 
(within  the  meaning  of  subsection  (b)(4)). 

(d)  Adjustments  in  Reserves  for  Policy  Loans. — For  purposes 
only  of  determining  under  subsection  (a)  whether  or  not  an  insur- 
ance company  is  a  life  insurance  company,  the  life  insurance  re- 
serves, and  the  total  reserves,  shall  each  be  reduced  by  an  amount 
equal  to  the  mean  of  the  aggregates,  at  the  beginning  and  end  of  the 
taxable  year,  of  the  policy  loans  outstanding  with  respect  to  con- 
tracts for  which  life  insurance  reserves  are  maintained. 
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(e)  Guaranteed  Renewable  Contracts. — For  purposes  of  this 
part,  guaranteed  renewable  life,  accident,  and  health  insurance 
shall  be  treated  in  the  same  manner  as  noncancellable  life,  acci- 
dent, and  health  insurance. 

(f)  Amounts  Not  Involving  Life,  Accident,  or  Health  Contin- 
gencies.— For  purposes  only  of  determining  under  subsection  (a) 
whether  or  not  an  insurance  company  is  a  life  insurance  company, 
amounts  set  aside  and  held  at  interest  to  satisfy  obligations  under 
contracts  which  do  not  contain  permanent  guarantees  with  respect 
to  life,  accident,  or  health  contingencies  shall  not  be  included  in  life 
insurance  reserves  or  in  total  reserves. 

(g)  Burial  and  Funeral  Benefit  Insurance  Companies.— A 
burial  or  funeral  benefit  insurance  company  engaged  directly  in  the 
manufacture  of  funeral  supplies  or  the  performance  of  funeral  serv- 
ices shall  not  be  taxable  under  this  part  but  shall  be  taxable  under 
section  821  or  section  831. 

SEC.  817.  TREATMENT  OF  VARIABLE  CONTRACTS. 

(a)  Increases  and  Decreases  in  Reserves.— For  purposes  of  sub- 
sections (a)  and  (b)  of  section  807,  the  sum  of  the  items  described  in 
section  807(c)  taken  into  account  as  of  the  close  of  the  taxable  year 
with  respect  to  any  variable  contract  shall,  under  regulations  pre- 
scribed by  the  Secretary,  be  adjusted — 

(1)  By  substracting  therefrom  an  amount  equal  to  the  sum  of 
the  amount  added  from  time  to  time  (for  the  taxable  year)  to 
the  reserves  separately  accounted  for  in  accordance  with  subsec- 
tion (b)  by  reason  of  appreciation  in  value  of  assets  (whether  or 
not  the  assets  have  been  disposed  of),  and 

(2)  by  adding  thereto  an  amount  equal  to  the  sum  of  the 
amounts  substracted  from  time  to  time  (for  the  taxable  year) 
from  such  reserves  by  reason  of  depreciation  in  value  of  assets 
(whether  or  not  the  assets  have  been  disposed  of). 

The  deduction  allowable  for  items  described  in  paragraphs  (1)  and 
(6)  of  section  805(a)  with  respect  to  variable  contracts  shall  be  re- 
duced to  the  the  extent  that  the  amount  of  such  items  is  increased 
for  the  taxable  year  by  appreciation  (or  increased  to  the  extent  that 
the  amount  of  such  items  is  decreased  for  the  taxable  year  by  depre- 
ciation) not  reflected  in  adjustments  under  the  preceding  sentence. 

(b)  Separate  Accounting. — For  purposes  of  this  part  (other  than 
section  809),  a  life  insurance  company  which  issues  variable  con- 
tracts shall  separately  account  for  the  various  income,  exclusion,  de- 
duction, asset,  reserve,  and  other  liability  items  properly  attributa- 
ble to  such  variable  contracts.  For  such  items  as  are  not  accounted 
for  directly,  separate  accounting  shall  be  made — 

(1)  in  accordance  with  the  method  regularly  employed  by  such 
company,  if  such  method  is  reasonable,  and 

(2)  in  all  other  cases,  in  accordance  with  regulations  pre- 
scribed by  the  Secretary. 

(c)  Variable  Contract  Defined. — For  purposes  of  this  part,  the 
term  "variable  contract"  means  a  contract — 

(1)  which  provides  for  the  allocation  of  all  or  part  of  the 
amounts  received  under  the  contract  to  an  account  which,  pur- 
suant to  State  law  or  regulation,  is  segregated  from  the  general 
asset  accounts  of  the  company. 
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(2)  which— 

(A)  provides  for  the  payment  of  annuities,  or 

(B)  is  a  life  insurance  contract,  and 

(3)  under  which — 

(A)  in  the  case  of  an  annuity  contract,  the  amounts  paid 
in,  or  the  amount  paid  out,  reflect  the  investment  return 
and  the  market  value  of  the  segregated  asset  account,  or 

(B)  in  the  case  of  a  life  insurance  contract,  the  amount  of 
the  death  benefit  (or  the  period  of  coverage)  is  adjusted  on 
the  basis  of  the  investment  return  and  the  market  value  of 
the  segregated  asset  account. 

If  a  contract  ceases  to  reflect  current  investment  return  and  current 
market  value,  such  contract  shall  not  be  considered  as  meeting  the 
requirements  of  paragraph  (3)  after  such  cessation. 

(d)  Special  Rules  for  Pension  Plan  Contracts.— 

(1)  Treatment  as  paying  annuity.— A  pension  plan  contract 
which  is  not  a  life,  accident,  or  health,  property,  casualty,  or  li- 
ability insurance  contract  shall  be  treated  as  a  contract  which 
provides  for  the  payment  of  annuities  for  purposes  of  subsection 
(c). 

(2)  Basis  of  assets  held  for  pension  plan  contract. — In 
the  case  of  pension  plan  contracts  which  are  variable  contracts, 
the  basis  of  each  asset  in  a  segregated  asset  account  shall  (in 
addition  to  all  other  adjustments  to  basis)  be — 

(A)  increased  by  the  amount  of  any  appreciation  in  value, 
and 

(B)  decreased  by  the  amount  of  any  depreciation  in  value, 
to  the  extent  that  such  appreciation  and  depreciation  are  from 
time  to  time  reflected  in  the  increases  and  decreases  in  reserves 
or  other  items  referred  to  in  subsection  (a)  with  respect  to  such 
contracts. 

(e)  Other  Special  Rules. — 

(1)  Life  insurance  reserves.— For  purposes  of  subsection 
(b)(1)(A)  of  section  816,  the  reflection  of  the  investment  return 
and  the  market  value  of  the  segregated  asset  account  shall  be 
considered  an  assumed  rate  of  interest. 

(2)  Additional  separate  computations. — Under  regulations 
prescribed  by  the  Secretary,  such  additional  separate  computa- 
tions shall  be  made,  with  respect  to  the  items  separately  ac- 
counted for  in  accordance  with  subsection  (b),  as  may  be  neces- 
sary to  carry  out  the  purposes  of  this  section  and  this  part. 

(f)  Variable  Annuity  Contracts  Treated  as  Annuity  Con- 
tracts.— For  purposes  of  this  part,  the  term  ^annuity  contract"  in- 
cludes a  contract  which  provides  for  the  payment  of  a  variable  an- 
nuity computed  on  the  basis  of— 

(1)  recognized  mortality  tables,  and 

(2) (A)  the  investment  experience  of  a  segregated  asset  account, 

or 

(B)  the  company-wide  investment  experience  of  the  company. 
Paragraph  (2)(B)  shall  not  apply  to  any  company  which  issues 
contracts  which  are  not  variable  contracts. 
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SEC.  818.  OTHER  DEFINITIONS  AND  SPECIAL  RULES. 

(a)  Pension  Plan  Contracts.— For  purposes  of  this  part,  the  term 
"pension  plan  contract"  means  any  contract — 

(1)  entered  into  with  trusts  which  (as  of  the  time  the  contracts 
were  entered  into)  were  deemed  to  be — 

(A)  trusts  described  in  section  401(a)  and  exempt  from  tax 
under  section  501(a),  or 

(B)  trusts  exempt  from  tax  under  section  165  of  the  Inter- 
nal Revenue  Code  of  1939  or  the  corresponding  provisions 
of  prior  revenue  laws; 

(2)  entered  into  under  plans  which  (as  of  the  time  the  con- 
tracts were  entered  into)  were  deemed  to  be  plans  described  in 
section  403(a),  or  plans  meeting  the  requirements  of  paragraphs 
(3),  (4),  (5),  and  (6)  of  section  165(a)  of  the  Internal  Revenue 
Code  of  1939; 

(3)  provided  for  employees  of  the  life  insurance  company 
under  a  plan  which,  for  the  taxable  year,  meets  the  require- 
ments of  paragraphs  (3),  (4),  (5),  (6),  (7),  (8),  (11),  (12),  (13),  (14), 
(15),  (16),  (19),  (20),  and  (22)  of  section  401(a); 

(4)  purchased  to  provide  retirement  annuities  for  its  employees 
by  an  organization  which  (as  of  the  time  the  contracts  were  pur- 
chased) was  an  organization  described  in  section  501(c)(3)  which 
was  exempt  from  tax  under  section  501(a)  or  was  an  organiza- 
tion exempt  from  tax  under  section  101(6)  of  the  Internal  Reve- 
nue Code  of  1939  or  the  corresponding  provisions  of  prior  reve- 
nue laws,  or  purchased  to  provide  retirement  annuities  for  em- 
ployees described  in  section  403(b)(l)(A)(ii)  by  an  employer  which 
is  a  State,  a  political  subdivision  of  a  State  or  an  agency  or  in- 
strumentality of  any  one  or  more  of  the  foregoing; 

(5)  entered  into  with  trusts  which  (at  the  time  the  contracts 
were  entered  into)  were  individual  retirement  accounts  de- 
scribed in  section  408(a)  or  under  contracts  entered  into  with  in- 
dividual retirement  annuities  described  in  section  408(b);  or 

(6)  purchased  by — 

(A)  a  governmental  plan  (within  the  meaning  of  section 
414(d)),  or 

(B)  The  Government  of  the  United  States,  the  government 
of  any  State  or  political  subdivision  thereof,  or  by  any 
agency  or  instrumentality  of  the  foregoing,  for  use  in  satisfy- 
ing an  obligation  of  such  government,  political  subdivision, 
or  agency  or  instrumentality  to  provide  a  benefit  under  a 
plan  described  in  subparagraph  (A). 

(b)  Treatment  of  Capital  Gains  and  Losses,  Etc. — In  the  case 
of  a  life  insurance  company — 

(1)  in  applying  section  1231(a),  the  term  "property  used  in  the 
trade  or  business  "  shall  be  treated  as  including  only — 

(A)  property  used  in  caring  on  an  insurance  business,  of  a 
character  which  is  subject  to  the  allowance  for  depreciation 
provided  in  section  167,  held  for  more  than  1  year,  and  real 
property  used  in  carrying  on  an  insurance  business,  held  for 
more  than  1  year,  which  is  not  described  in  section 
1231(b)(1)(A),  (B),  or  (C),  and 

(B)  property  described  in  section  1231(b)(2),  and 
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(2)  in  applying  section  1221(2),  the  reference  to  property  used 
in  trade  or  business  shall  be  treated  as  including  only  property 
used  in  carrying  on  an  insurance  business. 

(c)  Gain  on  Property  Held  on  December  31,  1958  and  Certain 
Substituted  Property  Acquired  After  1958. — 

(1)  Property  held  on  December  si,  i958.—In  the  case  of 
property  held  by  the  taxpayer  on  December  31,  1958,  if— 

(A)  the  fair  market  value  of  such  property  on  such  date 
exceeds  the  adjusted  basis  for  determining  gain  as  of  such 
date,  and 

(B)  the  taxpayer  has  been  a  life  insurance  company  at  all 
times  on  and  after  December  31,  1958. 

the  gain  on  the  sale  or  other  disposition  of  such  property  shall 
be  treated  as  an  amount  (not  less  than  zero)  equal  to  the 
amount  by  which  the  gain  (determined  without  regard  to  this 
subsection)  exceeds  the  difference  between  the  fair  market  value 
on  December  31,  1958,  and  the  adjusted  basis  for  determining 
gain  as  of  such  date. 

(2)  Certain  property  acquired  after  December  si,  wss. — 
In  the  case  of  property  acquired  after  December  31,  1958,  and 
having  a  substituted  basis  (within  the  meaning  of  section 
1016(b))— 

(A)  for  purposes  of  paragraph  (1),  such  property  shall  be 
deemed  held  continuously  by  the  taxpayer  since  the  begin- 
ning of  the  holding  period  thereof,  determined  with  refer- 
ence to  section  1223, 

(B)  the  fair  market  value  and  adjusted  basis  referred  to 
in  paragraph  (1)  shall  be  that  of  that  property  for  which 
the  holding  period  taken  into  account  includes  December 
31,  1958, 

(C)  paragraph  (1)  shall  apply  only  if  the  property  or  prop- 
erties the  holding  periods  of  which  are  taken  into  account 
were  held  only  by  life  insurance  companies  after  December 
31,  1958,  during  the  holding  periods  so  taken  into  account, 

(D)  the  difference  between  the  fair  market  value  and  ad- 
justed basis  referred  to  in  paragraph  (1)  shall  be  reduced 
(to  not  less  than  zero)  by  the  excess  of  (i)  the  gain  that 
would  have  been  recognized  but  for  this  subsection  on  all 
prior  sales  or  dispositions  after  December  31,  1958,  of  prop- 
erties referred  to  in  subparagraph  (C),  over  (ii)  the  gain  that 
was  recognized  on  such  sales  or  other  dispositions,  and 

(E)  the  basis  of  such  property  shall  be  determined  as  if 
the  gain  which  would  have  been  recognized  but  for  this 
subsection  were  recognized  gain. 

(3)  Property  defined. — For  purposes  of  paragraphs  (1)  and 
(2),  the  term  "property"  does  not  include  insurance  and  annuity 
contracts  and  property  described  in  paragraph  (1)  of  section 
1221. 

(d)  Insurance  or  Annuity  Contract  Includes  Contracts  Sup- 
plementary Thereto. — For  purposes  of  this  part,  the  term  1  insur- 
ance or  annuity  contract"  includes  any  contract  supplementary 
thereto. 

(e)  Special  Rule  for  Consolidated  Returns. — If  an  election 
under  section  1504(c)(2)  is  in  effect  with  respect  to  an  affiliated 
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group  for  the  taxable  year,  all  items  of  the  members  of  such  group 
which  are  not  life  insurance  companies  shall  not  be  taken  into  ac- 
count in  determining  the  amount  of  the  tentative  LICTI  of  members 
of  such  group  which  are  life  insurance  companies. 

(f)  Allocation  of  Certain  Items  for  Purposes  of  Foreign  Tax 
Credit,  Etc. — In  applying  sections  861,  862,  and  863  to  a  life  insur- 
ance company,  the  deduction  for  policyholder  dividends  (determined 
under  section  808(c)),  reserve  adjustments  under  subsections  (a)  and 
(b)  of  section  807,  and  death  benefits  and  other  amounts  described 
in  section  805(a)(1)  shall  be  treated  as  items  which  cannot  definitely 
be  allocated  to  an  item  or  class  of  gross  income. 

PART  III— OTHER  INSURANCE  COMPANIES 

******* 

SEC.  832.  INSURANCE  COMPANY  TAXABLE  INCOME 

(a)  Definition  of  Taxable  Income.— In  the  case  of  an  insurance 
company  subject  to  the  tax  imposed  by  section  831,  the  term  "tax- 
able income"  means  the  gross  income  as  defined  in  subsection  (b)(1) 
less  the  deductions  allowed  by  subsection  (c). 

Source:  New. 

(b)  Definitions. — In  the  case  of  an  insurance  company  subject  to 
the  tax  imposed  by  section  831 — 

(1)  Gross  income. — The  term  "gross  income"  means  the  sum 
of— 

(A)  the  combined  gross  amount  earned  during  the  tax- 
able year,  from  investment  income  and  from  underwriting 
income  as  provided  in  this  subsection,  computed  on  the 
basis  of  the  underwriting  and  investment  exhibit  of  the 
annual  statement  approved  by  the  National  Association  of 
Insurance  Commissioners, 

(B)  gain  during  the  taxable  year  from  the  sale  or  other 
disposition  of  property, 

(C)  all  other  items  constituting  gross  income  under  sub- 
chapter B,  except  that,  in  the  case  of  a  mutual  fire  insur- 
ance company  described  in  section  831(a)(3)(A),  the  amount 
of  single  deposit  premiums  paid  to  such  company  shall  not 
be  included  in  gross  income, 

(D)  in  the  case  of  a  mutual  fire  or  flood  insurance  com- 
pany described  in  section  831(a)(3)(B),  an  amount  equal  to  2 
percent  of  the  premiums  earned  on  insurance  contracts 
during  the  taxable  year  with  respect  to  policies  described 
in  section  831(a)(3)(B)  after  deduction  of  premium  deposits 
returned  or  credited  during  the  same  taxable  year,  and 

(E)  in  the  case  of  a  company  which  writes  mortgage 
guaranty  insurance,  the  amount  required  by  subsection 
(e)(5)  to  be  subtracted  from  the  mortgage  guaranty  ac- 
count. 

(2)  Investment  income. — The  term  "investment  income" 
means  the  gross  amount  of  income  earned  during  the  taxable 
year  from  interest,  dividends,  and  rents,  computed  as  follows: 
To  all  interest,  dividends,  and  rents  received  during  the  tax- 
able year,  add  interest,  dividends,  and  rents  due  and  accrued 
at  the  end  of  the  taxable  year,  and  deduct  all  interest,  divi- 
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dends,  and  rents  due  and  accrued  at  the  end  of  the  preceding 
taxable  year. 

(3)  Underwriting  income. — The  term  "underwriting 
income"  means  the  premiums  earned  on  insurance  contracts 
during  the  taxable  year  less  losses  incurred  and  expenses  in- 
curred. 

(4)  Premiums  earned. — The  term  "premiums  earned  on  in- 
surance contracts  during  the  taxable  year"  means  an  amount 
computed  as  follows: 

(A)  From  the  amount  of  gross  premiums  written  on  in- 
surance contracts  during  the  taxable  year,  deduct  return 
premiums  and  premiums  paid  for  reinsurance. 

(B)  To  the  result  so  obtained,  add  unearned  premiums  on 
outstanding  business  at  the  end  of  the  preceding  taxable 
year  and  deduct  unearned  premiums  on  outstanding  busi- 
ness at  the  end  of  the  taxable  year. 

For  purposes  of  this  subsection,  unearned  premiums  shall  include 
life  insurance  reserves,  as  defined  in  section  [80 1(b),  J  section 
816(b)  but  determined  as  provided  in  section  807,  pertaining  to  the 
life,  burial,  or  funeral  insurance,  or  annuity  business  of  an  insur- 
ance company  subject  to  the  tax  imposed  by  section  831  and  not 
qualifying  as  a  life  insurance  company  under  section  [801]  816. 
For  purposes  of  this  subsection,  unearned  premiums  of  mutual  fire 
or  flood  insurance  companies  described  in  section  831(a)(3)(B)  means 
(with  respect  to  the  policies  described  in  section  831(a)(3)(B)  the 
amount  of  unabsorbed  premium  deposits  which  the  company  would 
be  obligated  to  return  to  its  policyholders  at  the  close  of  the  tax- 
able year  if  all  of  its  policies  were  terminated  at  such  time;  and  the 
determination  of  such  amount  shall  be  based  on  the  schedule  of  un- 
absorbed premium  deposit  returns  for  each  such  company  then  in 
effect.  Premiums  paid  by  the  subscriber  of  a  mutual  flood  insur- 
ance company  referred  to  in  paragraph  (3)  of  section  831(a)  shall 
be  treated,  for  purposes  of  computing  the  taxable  income  of  such 
subscriber,  in  the  same  manner  as  premiums  paid  by  a  policyhold- 
er to  a  mutual  fire  insurance  company  referred  to  in  such  para- 
graph (3). 

******* 

PART  IV— PROVISIONS  OF  GENERAL  APPLICATION 

******* 

SEC.  841.  CREDIT  FOR  FOREIGN  TAXES. 

The  taxes  imposed  by  foreign  countries  or  possessions  of  the 
United  States  shall  be  allowed  as  a  credit  against  the  tax  of  a  do- 
mestic insurance  company  subject  to  the  tax  imposed  by  section 
[802],  801,  821,  or  831,  to  the  extent  provided  in  the  case  of  a  do- 
mestic corporation  in  section  901  (relating  to  foreign  tax  credit). 
For  purposes  of  the  preceding  sentence  (and  for  purposes  of  apply- 
ing section  906  with  respect  to  a  foreign  corporation  subject  to  tax 
under  this  subchapter),  the  term  "taxable  income"  as  used  in  sec- 
tion 904  means — 
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(1)  in  the  case  of  the  tax  imposed  by  section  [802,]  801,  the 
life  insurance  company  taxable  income  (as  declined  in  section 
[802J  801(b)), 

(2)  in  the  case  of  the  tax  imposed  by  section  821(a),  the 
mutual  insurance  company  taxable  income  (as  defined  in  sec- 
tion 821(b));  and  in  the  case  of  the  tax  imposed  by  section 
821(c),  the  taxable  investment  income  (as  defined  in  section 
822(a)),  and 

(3)  in  the  case  of  the  tax  imposed  by  section  831,  the  taxable 
income  (as  defined  in  section  832(a)). 

******* 

SEC.  844.  SPECIAL  LOSS  CARRYOVER  RULES. 

(a)  General  Rule. — If  an  insurance  company — 

(1)  is  subject  to  the  tax  imposed  by  part  I,  II,  or  III  of  this 
subchapter  for  the  taxable  year,  and 

(2)  was  subject  to  the  tax  imposed  by  a  different  part  of  this 
subchapter  for  a  prior  taxable  year  beginning  after  December 
31,  1962, 

then  any  operations  loss  carryover  under  [section  812,]  section 
810  (or  the  corresponding  provisions  of  prior  law),  unused  loss  car- 
ryover under  section  825,  or  net  operating  loss  carryover  under  sec- 
tion 172,  as  the  case  may  be,  arising  in  such  prior  taxable  year 
shall  be  included  in  its  operations  loss  deduction  under  section 
[812]  810  (a),  unused  loss  deduction  under  section  825(a),  or  net 
operating  loss  deduction  under  section  832(c)(10),  as  the  case  may 
be. 

(b)  Limitation— The  amount  included  under  section  [812J  810 
(a),  825(a),  or  832(c)(10),  as  the  case  may  be,  by  reason  of  the  appli- 
cation of  subsection  (a)  shall  not  exceed  the  amount  that  would 
have  constituted  the  loss  carryover  under  such  section  if  for  all  rel- 
evant taxable  years  such  company  had  been  subject  to  the  tax  im- 
posed by  the  part  referred  to  in  subsection  (a)(1)  rather  than  the 
part  referred  to  in  subsection  (a)(2).  For  purposes  of  applying  the 
preceding  sentence — 

(1)  in  the  case  of  a  mutual  insurance  company  which  be-  | 
comes  a  stock  insurance  company,  an  amount  equal  to  25  per- 
cent of  the  deduction  under  section  832(c)(ll)  (relating  to  divi- 
dends to  policyholders)  shall  not  be  allowed,  and 

(2)  section  [812]  Si0(b)(l)(C)  (relating  to  additional  years  to 
which  losses  may  be  carried  by  new  life  insurance  companies) 
shall  not  apply. 

******* 

Subchapter  N — Tax  Based  on  Income  From  Sources 
Within  or  Without  the  United  States 

******* 

PART  II— NONRESIDENT  ALIENS  AND  FOREIGN 
CORPORATIONS 

******* 
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Subpart  A — Nonresident  Alien  Individuals 

Sec.  871.  Tax  on  nonresident  alien  individuals. 
Sec.  872.  Gross  income. 
Sec.  873.  Deductions. 

Sec.  874.  Allowance  of  deductions  and  credits. 

Sec.  875.  Partnerships;  beneficiaries  of  estates  and  trusts. 

Sec.  876.  Alien  residents  of  Puerto  Rico. 

Sec.  877.  Expatriation  to  avoid  tax. 

Sec.  878.  Foreign  educational,  charitable,  and  certain  other  exempt  organizations. 

Sec.  879.  Tax  treatment  of  certain  community  income  in  the  case  of  [a  resident  or 
citizen  of  the  United  States  who  is  married  to  a  nonresident  alien  indi- 
vidual.] nonresident  alien  individuals. 

SEC.  871.  TAX  ON  NONRESIDENT  ALIEN  INDIVIDUALS. 

(a)  Income  Not  Connected  With  United  States  Business — 30 
Percent  Tax. — 

(g)  Cross  References. — 

(1)  For  tax  treatment  of  certain  amounts  distributed  by  the 
United  States  to  nonresident  alien  individuals,  see  section 
402(a)(4). 

(2)  For  taxation  of  nonresident  alien  individuals  who  are  ex- 
patriate United  States  citizens,  see  section  877. 

(3)  For  doubling  of  tax  on  citizens  of  certain  foreign  coun- 
tries, see  section  891. 

(4)  For  adjustment  of  tax  in  case  of  nationals  or  residents  of 
certain  foreign  countries,  see  section  896. 

(5)  For  withholding  of  tax  at  source  on  nonresident  alien  in- 
dividuals, see  section  1441. 

[(6)  For  the  requirement  of  making  a  declaration  of  estimat- 
ed tax  by  certain  nonresident  alien  individuals,  see  section 
60150).] 

[(7)]f#)  For  election  to  treat  married  nonresident  alien  indi- 
vidual as  resident  of  United  States  in  certain  cases,  see  subsec- 
tions (g)  and  (h)  of  section  6013. 

[(8)J  (7)  For  special  tax  treatment  of  gain  or  loss  from  the 
disposition  by  a  nonresident  alien  individual  of  a  United  States 
real  property  interest,  see  section  897. 

SEC.  874.  ALLOWANCE  OF  DEDUCTIONS  AND  CREDITS. 

(a)  Return  Prerequisite  to  Allowance. — A  nonresident  alien 
individual  shall  receive  the  benefit  of  the  deductions  and  credits  al- 
lowed to  him  in  this  subtitle  only  by  filing  or  causing  to  be  filed 
with  the  Secretary  a  true  and  accurate  return,  in  the  manner  pre- 
scribed in  subtitle  F  (sec.  6001  and  following,  relating  to  procedure 
and  administration),  including  therein  all  the  information  which 
the  Secretary  may  deem  necessary  for  the  calculation  of  such  de- 
ductions and  credits.  This  subsection  shall  not  be  construed  to  deny 
the  credits  provided  by  sections  31  and  [32]  33  for  tax  withheld  at 
source  or  credit  provided  by  section  [39]  34  for  certain  uses  of  gas- 
oline and  special  fuels. 

(b)  Tax  Withheld  at  Source.— The  benefit  of  the  deduction  for 
exemptions  under  section  151  may,  in  the  discretion  of  the  Secre- 
tary, and  under  regulations  prescribed  by  the  Secretary,  be  re- 
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ceived  by  a  nonresident  alien  individual  entitled  thereto,  by  filing  a 
claim  therefor  with  the  withholding  agent. 

(c)  Foreign  Tax  Credit.— Except  as  provided  in  section  906,  a 
nonresident  alien  individual  shall  not  be  allowed  the  credits 
against  the  tax  for  taxes  of  foreign  countries  and  possessions  of  the 
United  States  allowed  by  section  901. 

******* 

SEC  879.  TAX  TREATMENT  OF  CERTAIN  COMMUNITY  INCOME  IN  THE 
CASE  OF  [A  RESIDENT  OR  CITIZEN  OF  THE  UNITED  STATES 
WHO  IS  MARRIED  TO  A  NONRESIDENT  ALIEN  INDIVIDUAL.] 
NONRESIDENT  ALIEN  INDIVIDUALS. 

(a)  General  Rule. — In  the  case  of  a  [citizen  or  resident  of  the 
United  States  who  is  married  to  a  nonresident  alien  individual  and 
who  has]  married  couple  1  or  both  of  whom  are  nonresident  alien 
individuals  and  who  have  community  income  for  the  taxable  year, 
such  community  income  shall  be  treated  as  follows: 

(1)  Earned  income  (within  the  meaning  of  section  911(d)(2)), 
other  than  trade  or  business  income  and  a  partner's  distribu- 
tive share  of  partnership  income,  shall  be  treated  as  the 
income  of  the  spouse  who  rendered  the  personal  services, 

(2)  Trade  or  business  income,  and  a  partner's  distributive 
share  of  partnership  income,  shall  be  treated  as  provided  in 
section  1402(a)(5), 

(3)  Community  income  not  described  in  paragraph  (1)  or  (2) 
which  is  derived  from  the  separate  property  (as  determined 
under  the  applicable  community  property  law)  of  one  spouse 
shall  be  treated  as  the  income  of  such  spouse,  and 

(4)  All  other  such  community  income  shall  be  treated  as  pro- 
vided in  the  applicable  community  property  law. 

(b)  Exception  Where  Election  Under  Section  6013(g)  Is  in 
Effect. — Subsection  (a)  shall  not  apply  for  any  taxable  year  for 
which  an  election  under  subsection  (g)  or  (h)  of  section  6013  (relat- 
ing to  election  to  treat  nonresident  alien  individual  as  resident  of 
the  United  States)  is  in  effect. 

(c)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

(1)  Community  income. — The  term  "community  income" 
means  income  which,  under  applicable  community  property 
laws,  is  treated  as  community  income. 

(2)  Community  property  laws. — The  term  "community 
property  laws"  means  the  community  property  laws  of  a  State, 
a  foreign  country,  or  a  possession  of  the  United  States. 

(3)  Determination  of  marital  status. — The  determination 
of  marital  status  shall  be  made  under  section  143(a). 

Subpart  B — Foreign  Corporations 

******* 

SEC.  882.  TAX  ON  INCOME  OF  FOREIGN  CORPORATIONS  CONNECTED 
WITH  UNITED  STATES  BUSINESS. 

(a)  Imposition  of  Tax. — 

(1)  In  general. — A  foreign  corporation  engaged  in  trade  or 
business  within  the  United  States  during  the  taxable  year 
shall  be  taxable  as  provided  in  section  11  or  1201(a)  on  its  tax- 
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able  income  which  is  effectively  connected  with  the  conduct  of 
a  trade  or  business  within  the  United  States. 

(2)  Determination  of  taxable  income. — In  determining  tax- 
able income  for  purposes  of  paragraph  (1),  gross  income  in- 
cludes only  gross  income  which  is  effectively  connected  with 
the  conduct  of  a  trade  or  business  within  the  United  States. 

(3)  For  special  tax  treatment  of  gain  or  loss  from  the  disposi- 
tion by  a  foreign  corporation  of  a  United  States  real  property 
interest,  see  section  897. 

(b)  Gross  Income. — In  the  case  of  a  foreign  corporation,  gross 
income  includes  only — 

(1)  gross  income  which  is  derived  from  sources  within  the 
United  States  and  which  is  not  effectively  connected  with  the 
conduct  of  a  trade  or  business  within  the  United  States,  and 

(2)  gross  income  which  is  effectively  connected  with  the  con- 
duct of  a  trade  or  business  within  the  United  States. 

(c)  Allowance  of  Deductions  and  Credits.— 

(1)  Allocation  of  deductions. — 

(A)  General  rule. — In  the  case  of  a  foreign  corporation, 
the  deductions  shall  be  allowed  only  for  purposes  of  sub- 
section (a)  and  (except  as  provided  by  subparagraph  (B) 
only  if  and  to  the  extent  that  they  are  connected  with 
income  which  is  effectively  connected  with  the  conduct  of 
a  trade  or  business  within  the  United  States;  and  the 
proper  apportionment  and  allocation  of  the  deductions  for 
this  purpose  shall  be  determined  as  provided  in  regula- 
tions prescribed  by  the  Secretary. 
(B)  Charitable  contributions. — The  deduction  for  charita- 
ble contributions  and  gifts  provided  by  section  170  shall  be  al- 
lowed whether  or  not  connected  with  income  which  is  effective- 
ly connected  with  the  conduct  of  a  trade  or  business  within  the 
United  States. 

(2)  Deductions  and  credits  allowed  only  if  return 
filed. — A  foreign  corporation  shall  receive  the  benefit  of  the 
deductions  and  credits  allowed  to  it  in  this  subtitle  only  by  filing 
or  causing  to  be  filed  with  the  Secretary  a  true  and  accurate 
return,  in  the  manner  prescribed  in  subtitle  F,  including  there- 
in all  the  information  which  the  Secretary  may  deem  neces- 
sary for  the  calculation  of  such  deductions  and  credits.  The 
preceding  sentence  shall  not  apply  for  purposes  of  the  tax  im- 
posed by  section  541  (relating  to  personal  holding  company 
tax),  and  shall  not  be  construed  to  deny  the  credit  provided  by 
section  [32] for  tax  withheld  at  source  or  the  credit  pro- 
vided by  section  [39]  34  for  certain  uses  of  gasoline. 

(3)  Foreign  tax  credit. — Except  as  provided  by  section  906, 
foreign  corporations  shall  not  be  allowed  the  credit  against  the 
tax  for  taxes  of  foreign  countries  and  possessions  of  the  United 
States  allowed  by  section  901. 

(4)  Cross  reference.— 

For  rule  that  certain  foreign  taxes  are  not  to  be  taken 
into  account  in  determining  deduction  or  credit,  see  sec- 
tion 906(b)(1). 

(d)  Election  To  Treat  Real  Property  Income  as  Income  Con- 
nected With  United  States  Business. — 
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(1)  In  general. — A  foreign  corporation  which  during  the  tax- 
able year  derives  any  income — 

(A)  from  real  property  located  in  the  United  States,  or  i 
from  any  interest  in  such  real  property,  including  (i)  gains 
from  the  sale  or  exchange  of  real  property  or  an  interest 
therein,  (ii)  rents  or  royalties  from  mines,  wells,  or  other 
natural  deposits,  and  (iii)  gains  described  in  section  631(b) 
or  (c),  and 

(B)  which,  but  for  this  subsection,  would  not.be  treated 
as  income  effectively  connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States, 

may  elect  for  such  taxable  year  to  treat  all  such  income  as 
income  which  is  effectively  connected  with  the  conduct  of  a 
trade  or  business  within  the  United  States.  In  such  case,  such 
income  shall  be  taxable  as  provided  in  subsection  (a)(1)  wheth- 
er or  not  such  corporation  is  engaged  in  trade  or  business 
within  the  United  States  during  the  taxable  year.  An  election  i 
under  this  paragraph  for  any  taxable  year  shall  remain  in 
effect  for  all  subsequent  taxable  years,  except  that  it  may  be 
revoked  with  the  consent  of  the  Secretary  with  respect  to  any 
taxable  year. 

(2)  Election  after  revocation,  etc. — Paragraphs  (2)  and  (3) 
of  section  871(d)  shall  apply  in  respect  of  elections  under  this 
subsection  in  the  same  manner  and  to  the  same  extent  as  they 
apply  in  respect  of  elections  under  section  871(d). 

(e)  Interest  on  United  States  Obligations  Received  by  Banks 
Organized  in  Possessions. — In  the  case  of  a  corporation  created  or 
organized  in,  or  under  the  law  of,  a  possession  of  the  United  States 
which  is  carrying  on  the  banking  business  in  a  possession  of  the 
United  States,  interest  on  obligations  of  the  United  States  shall —  j 

(1)  for  purposes  of  this  subpart,  be  treated  as  income  which  is 
effectively  connected  with  the  conduct  of  a  trade  or  business 
within  the  United  States,  and 

(2)  shall  be  taxable  as  provided  in  subsection  (a)(1)  whether  | 
or  not  such  corporation  is  engaged  in  trade  or  business  within 
the  United  States  during  the  taxable  year. 

(f)  Returns  of  Tax  by  Agent. — If  any  foreign  corporation  has  no 
office  or  place  of  business  in  the  United  States  but  has  an  agent  in 
the  United  States,  the  return  required  under  section  6012  shall  be 
made  by  the  agent. 

Subpart  C — Miscellaneous  Provisions 

Sec.  891.  Doubling  of  rates  of  tax  on  citizens  and  corporations  of  certain  foreign 
countries. 

Sec.  892.    Income  of  foreign  governments  and  of  international  organizations. 
Sec,  893.    Compensation  of  employees  of  foreign  governments  or  international  orga- 
nizations. 
Sec.  894.    Income  affected  by  treaty. 

Sec.  895.  Income  derived  by  a  foreign  central  bank  of  issue  from  obligations  of  the 
United  States  or  from  bank  deposits. 

Sec.  896.  Adjustment  of  tax  on  nationals,  residents,  and  corporations  of  certain  for- 
eign countries. 
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SEC.  891.  DOUBLING  OF  RATES  OF  TAX  ON  CITIZENS  AND  CORPORATIONS 
OF  CERTAIN  FOREIGN  COUNTRIES. 

Whenever  the  President  finds  that,  under  the  laws  of  any  foreign 
country,  citizens  or  corporations  of  the  United  States  are  being  sub- 
jected to  discriminatory  or  extraterritorial  taxes,  the  President 
shall  so  proclaim  and  the  rates  of  tax  imposed  by  sections  1,  3,  11, 
[802,]  801  821,  831,  852,  871,  and  881  shall,  for  the  taxable  year 
during  which  such  proclamation  is  made  and  for  each  taxable  year 
thereafter,  be  doubled  in  the  case  of  each  citizen  and  corporation  of 
such  foreign  country,  but  the  tax  at  such  doubled  rate  shall  be  con- 
sidered as  imposed  by  such  sections  as  the  case  may  be.  In  no  case 
shall  this  section  operate  to  increase  the  taxes  imposed  by  such  sec- 
tions (computed  without  regard  to  this  section)  to  an  amount  in 
excess  of  80  percent  of  the  taxable  imcome  of  the  taxpayer  (com- 
puted without  regard  to  the  deductions  allowable  under  section  151 
and  under  part  VIII  of  subchapter  B).  Whenever  the  President 
finds  that  the  law  of  any  foreign  country  with  respect  to  which  the 
President  has  made  a  proclamation  under  the  preceding  provisions 
of  this  section  have  been  modified  so  that  discriminatory  and  extra- 
territorial taxes  applicable  to  citizens  and  corporations  of  the 
United  States  have  been  removed,  he  shall  so  proclaim,  and  the 
provisions  of  this  section  providing  for  doubled  rates  of  tax  shall 
not  apply  to  any  citizen  or  corporation  of  such  foreign  country  with 
respect  to  any  taxable  year  beginning  after  such  proclamation  is 
made. 

******* 

PART  III— INCOME  FROM  SOURCES  WITHOUT  THE  UNITED 

STATES 

******* 

Subpart  A — Foreign  Tax  Credit 

******* 

SEC.  901.  TAXES  OF  FOREIGN  COUNTRIES  AND  OF  POSSESSIONS  OF 
UNITED  STATES. 

(a)  Allowance  of  Credit. — If  the  taxpayer  chooses  to  have  the 
benefits  of  this  subpart,  the  tax  imposed  by  this  chapter  shall,  sub- 
ject to  the  limitation  of  section  904,  be  credited  with  the  amounts 
provided  in  the  applicable  paragraph  of  subsection  (b)  plus,  in  the 
case  of  a  corporation,  the  taxes  deemed  to  have  been  paid  under 
sections  902  and  960.  Such  choice  for  any  taxable  year  may  be 
made  or  changed  at  any  time  before  the  expiration  of  the  period 
prescribed  for  making  a  claim  for  credit  or  refund  of  the  tax  im- 
posed by  this  chapter  for  such  taxable  year.  [The  credit  shall  not 
be  allowed  against  the  tax  imposed  by  section  56  (relating  to  corpo- 
rate minimum  tax),  against  the  tax  imposed  for  the  taxable  year 
under  section  72(m)(5)(B)  (relating  to  10  percent  tax  on  premature 
distributions  to  owner-employees),  section  72(q)(l)  (relating  to  5-per- 
cent tax  on  premature  distributions  under  annuity  contracts), 
against  the  tax  imposed  by  section  402(e)  (relating  to  tax  on  lump 
sum  distributions),  against  the  tax  imposed  for  the  taxable  year  by 
section  408(f)  (relating  to  additional  tax  on  income  from  certain  re- 
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tirement  accounts),  against  the  tax  imposed  by  section  531  (relating 
to  the  tax  on  accumulated  earnings),  against  the  additional  tax  im- 
posed for  the  taxable  year  under  section  1351  (relating  to  recover- 
ies of  foreign  expropriation  losses),  or  against  the  personal  holding 
company  tax  imposed  by  section  541.]  The  credit  shall  not  be  al- 
lowed against  any  tax  treated  as  a  tax  not  imposed  by  this  chapter 
under  section  25(b). 

******* 

(b)  Amount  Allowed.— Subject  to  the  limitation  of  section  904, 
the  following  amounts  shall  be  allowed  as  the  credit  under  subsec- 
tion (a): 

(1)  Citizens  and  domestic  corporations —In  the  case  of  a 
citizen  of  the  United  States  and  of  a  domestic  corporation,  the 
amount  of  any  income,  war  profits,  and  excess  profits  taxes 
paid  or  accrued  during  the  taxable  year  to  any  foreign  country 
or  to  any  possession  of  the  United  States;  and 

(2)  Resident  of  the  united  states  or  Puerto  rico. — In  the 
case  of  a  resident  of  the  United  States  and  in  the  case  of  an 
individual  who  is  a  bona  fide  resident  of  Puerto  Rico  during 
the  entire  taxable  year,  the  amount  of  any  such  taxes  paid  or 
accrued  during  the  taxable  year  to  any  possession  of  the 
United  States;  and 

(3)  Alien  resident  of  the  united  states  or  Puerto  rico. — 
In  the  case  of  an  alien  resident  of  the  United  States  and  in  the 
case  of  an  alien  individual  who  is  a  bona  fide  resident  of 
Puerto  Rico  during  the  entire  taxable  year,  the  amount  of  any 
such  taxes  paid  or  accrued  during  the  taxable  year  to  any  for- 
eign country;  and 

(4)  Nonresident  alien  individuals  and  foreign  corpora- 
tions.— In  the  case  of  any  nonresident  alien  individual  not  de- 
scribed in  section  876  and  in  the  case  of  any  foreign  corpora- 
tion, the  amount  determined  pursuant  to  section  906;  and 

(5)  Partnerships  and  estates. — In  the  case  of  any  individual 
described  in  paragraph  (1),  (2),  (3),  or  (4)  who  is  a  member  of  a 
partnership  or  a  beneficiary  of  an  estate  or  trust,  the  amount 
of  his  proportionate  share  of  the  taxes  (described  in  such  para- 
graph) of  the  partnership  or  the  estate  or  trust  paid  or  accrued 
during  the  taxable  year  to  a  foreign  country  or  to  any  posses- 
sion of  the  United  States,  as  the  case  may  be. 

SEC.  904.  LIMITATION  ON  CREDIT. 

(a)  Limitation. — The  total  amount  of  the  credit  taken  under  sec- 
tion 901(a)  shall  not  exceed  the  same  proportion  of  the  tax  against 
which  such  credit  is  taken  which  the  taxpayer's  taxable  income 
from  sources  without  the  United  States  (but  not  in  excess  of  the 
taxpayer's  entire  taxable  income)  bears  to  his  entire  taxable 
income  for  the  same  taxable  year.  For  purposes  of  the  preceding 
sentence  in  the  case  of  an  individual  the  entire  taxable  income 
shall  be  reduced  by  an  amount  equal  to  the  zero  bracket  amount. 

******* 

[(g)  Coordination  With  Credit  for  the  Elderly.— In  the  case 
of  an  individual,  for  purposes  of  subsection  (a)  the  tax  against 
which  the  credit  is  taken  is  such  tax  reduced  by  the  amount  of  the 
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credit  (if  any)  for  the  taxable  year  allowable  under  section  37  (re- 
lating to  credit  for  the  elderly  and  the  permanently  and  totally  dis- 
abled).] 

(g)  Coordination  With  Nonrefundable  Personal  Credits— In 
the  case  of  an  individual,  for  purposes  of  subsection  (a),  the  tax 
against  which  the  credit  is  taken  is  such  tax  reduced  by  the  sum  of 
the  credits  allowable  under  subpart  A  of  part  IV  of  subchapter  A  of 
this  chapter. 

******* 

Subpart  D — Possessions  of  the  United  States 

*  *  *  *  *  *  * 

SEC.  936.  PUERTO  RICO  AND  POSSESSION  TAX  CREDIT. 

(a)  Allowance  of  Credit.—*  *  * 

*  *  *  *  *  *  * 

(h)  Tax  Treatment  of  Intangible  Property  Income.— 

(1)  In  General. — 

(A)  Income  attributable  to  shareholders. — The  intan- 
gible property  income  of  a  corporation  electing  the  applica- 
tion of  this  section  for  any  taxable  year  shall  be  included 
on  a  pro  rata  basis  in  the  gross  income  of  all  shareholders 
of  such  electing  corporation  at  the  close  of  the  taxable 
year  of  such  electing  corporation  as  income  from  sources 
within  the  United  States  for  the  taxable  year  of  such 
shareholder  in  which  or  with  which  the  taxable  year  of 
such  electing  corporation  ends. 

(B)  Exclusion  from  the  income  of  an  electing  corpo- 
ration.— Any  intangible  property  income  of  a  corporation 
electing  the  application  of  this  section  which  is  included  in 
the  gross  income  of  a  shareholder  of  such  corporation  by 
reason  of  subparagraph  (A)  shall  be  excluded  from  the 
gross  income  of  such  corporation. 

(2)  Foreign  shareholders,  shareholders  not  subject  to 
tax. — 

(A)  In  general. — Paragraph  (1)(A)  shall  not  apply  with 
respect  to  any  shareholder — 

(i)  who  is  not  a  United  States  person,  or 

(ii)  who  is  not  subject  to  tax  under  this  title  on  in- 
tangible property  income  which  would  be  allocated  to 
such  shareholder  (but  for  this  subparagraph). 

(B)  Treatment  of  nonallocated  intangible  property 
income. — For  purposes  of  this  subtitle,  intangible  property 
income  of  a  corporation  electing  the  application  of  this  sec- 
tion which  is  not  included  in  the  gross  income  of  a  share- 
holder of  such  corporation  by  reason  of  subparagraph  (A) — 

(i)  shall  be  treated  as  income  from  sources  within 
the  United  States,  and 

(ii)  shall  not  be  taken  into  account  under  subsection 
(a)(2). 

(3)  Intangible  property  income. — For  purposes  of  this  sub- 
section— 
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(A)  In  general. — The  term  '  'intangible  property 
income' '  means  the  gross  income  of  a  corporation  attribut- 
able to  any  intangible  property  other  than  intangible  prop- 
erty which  has  been  licensed  to  such  corporation  since 
prior  to  1948  and  is  in  use  by  such  corporation  on  the  date 
of  the  enactment  of  this  subparagraph. 

(B)  Intangible  property. — The  term  "intangible  proper- 
ty" means  any — 

(i)  patent,  invention,  formula,  process,  design,  pat- 
tern, or  know  how; 

(ii)  copyright,  literary,  musical,  or  artistic  composi- 
tion; 

(iii)  trademark,  trade  name,  or  brand  name; 

(iv)  franchise,  license,  or  contract; 

(v)  method,  program,  system,  procedure,  campaign, 
survey,  study,  forecast,  estimate,  customer  list,  or 
technical  data;  or 

(vi)  any  similar  item, 

which  has  substantial  value  independent  of  the  services  of 
any  individual. 

(C)  Exclusion  of  reasonable  profit.— The  term  "intan- 
gible property  income"  shall  not  include  any  portion  of  the 
income  from  the  sale,  exchange  or  other  disposition  of  any 
product,  or  from  the  rendering  of  services,  by  a  corpora- 
tion electing  the  application  of  this  section  which  is  deter- 
mined by  the  Secretary  to  be  a  reasonable  profit  on  the 
direct  and  indirect  costs  incurred  by  such  electing  corpora- 
tion which  are  attributable  to  such  income. 

(D)  Related  person. — 

(i)  In  general. — A  person  (hereinafter  referred  to  as 
the  "related  person")  is  related  to  any  person  if— 

(I)  the  related  person  bears  a  relationship  to 
such  person  specified  in  section  267(b)  or  section 
707(b)(1),  or 

(II)  the  related  person  and  such  person  are 
members  of  the  same  controlled  group  of  corpora- 
tions. 

(ii)  Special  rules. — For  purposes  of  clause  (i) — 

(I)  section  267(b)  and  section  707(b)(1)  shall  be 
applied  by  substituting  "10  percent"  for  "50  per- 
cent", and 

(II)  section  267(b)(3)  shall  be  applied  without 
regard  to  whether  a  person  was  a  personal  hold- 
ing company  or  a  foreign  personal  holding  compa- 
ny. 

(E)  Controlled  group  of  corporations.— The  term 
"controlled  group  of  corporations"  has  the  meaning  given 
to  such  term  by  section  1563(a),  except  that — 

(i)  "more  than  10  percent"  shall  be  substituted  for 
"at  least  80  percent"  and  "more  than  50  percent"  each 
place  either  appears  in  section  1563(a),  and 

(ii)  the  determination  shall  be  made  without  regard 
to  subsections  (a)(4),  (b)(2),  and  (e)(3)(C)  of  section  1563. 

(4)  Distributions  to  meet  qualification  requirements. — 
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(A)  In  general. — If  the  Secretary  determines  that  a  cor- 
poration does  not  satisfy  a  condition  specified  in  subpara- 
graph (A)  or  (B)  of  subsection  (a)(2)  for  any  taxable  year  by 
reason  of  the  exclusion  from  gross  income  under  para- 
graph (1)(B),  such  corporation,  shall  nevertheless  be  treat- 
ed as  satisfying  such  condition  for  such  year  if  it  makes  a 
pro  rata  distribution  of  property  after  the  close  of  such 
taxable  year  to  its  shareholders  (designated  at  the  time  of 
such  distribution  as  a  distribution  to  meet  qualification  re- 
quirements) with  respect  to  their  stock  in  an  amount 
which  is  equal  to — 

(i)  if  the  condition  of  subsection  (a)(2)(A)  is  not  satis- 
fied, that  portion  of  the  gross  income  for  the  period  de- 
scribed in  subsection  (a)(2)(A) — 

(I)  which  was  not  derived  from  sources  within  a 
possession,  and 

(II)  which  exceeds  the  amount  of  such  income 
for  such  period  which  would  enable  such  corpora- 
tion to  satisfy  the  condition  of  subsection  (a)(2)(A), 

(ii)  if  the  condition  of  subsection  (a)(2)(B)  is  not  satis- 
fied, that  portion  of  the  gross  income  for  such  period — 

(I)  which  was  not  derived  from  the  active  con- 
duct of  a  trade  or  business  within  a  possession, 
and 

(II)  which  exceeds  the  amount  of  such  income 
for  such  period  which  would  enable  such  corpora- 
tion to  satisfy  the  condition  of  subsection  (a)(2)(B), 
or 

(iii)  if  neither  of  such  conditions  is  satisfied,  that 
portion  of  the  gross  income  which  exceeds  the  amount 
of  gross  income  for  such  period  which  would  enable 
such  corporation  to  satisfy  the  conditions  of  subpara- 
graph (A)  and  (B)  of  subsection  (a)(2). 

(B)  Effectively  connected  income. — In  the  case  of  a 
shareholder  who  is  a  nonresident  alien  individual  or  a  for- 
eign corporation,  trust,  or  estate,  any  distribution  de- 
scribed in  subparagraph  (A)  shall  be  treated  as  income 
which  is  effectively  connected  with  the  conduct  of  a  trade 
or  business  conducted  through  a  permanent  establishment 
of  such  shareholder  within  the  United  States. 

(C)  Distribution  denied  in  case  of  fraud  or  willful 
neglect. — Subparagraph  (A)  shall  not  apply  to  a  corpora- 
tion if  the  determination  of  the  Secretary  described  in  sub- 
paragraph (A)  contains  a  finding  that  the  failure  of  such 
corporation  to  satisfy  the  conditions  in  subsection  (a)(2) 
was  due  in  whole  or  in  part  to  fraud  with  intent  to  evade 
tax  or  willful  neglect  on  the  part  of  such  corporation. 

(5)  Election  out. — 

(A)  In  general. — The  rules  contained  paragraphs  (1) 
through  (4)  do  not  apply  for  any  taxable  year  if  an  election 
pursuant  to  subparagraph  (F)  is  in  effect  to  use  one  of  the 
methods  specified  in  subparagraph  (C). 

(B)  Eligibility. — 
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(i)  Requirement  of  significant  business  pres- 
ence.— An  election  may  be  made  to  use  one  of  the 
methods  specified  in  subparagraph  (C)  with  respect  to 
a  product  or  type  of  service  only  if  an  electing  corpora-  [ 
tion  has  a  significant  business  presence  in  a  possession  1 
with  respect  to  such  product  or  type  of  service.  An 
election  may  remain  in  effect  with  respect  to  such  I 
product  or  type  of  service  for  any  subsequent  taxable  i 
year  only  if  such  electing  corporation  maintains  a  sig- 
nificant business  presence  in  a  possession  with  respect 
to  such  product  or  type  of  service  in  such  subsequent 
taxable  year.  If  an  election  is  not  in  effect  for  a  tax- 
able year  because  of  the  preceding  sentence,  the  elect- 
ing corporation  shall  be  deemed  to  have  revoked  the 
election  on  the  first  day  of  such  taxable  year. 

(ii)  Definition. — For  purposes  of  this  paragraph,  an 
electing  corporation  has  a  "significant  business  pres- 
ence" in  a  possession  for  a  taxable  year  with  respect 
to  a  product  or  type  of  service  if: 

(I)  the  total  production  costs  (other  than  direct 
material  costs  and  other  than  interest  excluded  by 
regulations  prescribed  by  the  Secretary)  incurred 
by  the  electing  corporation  in  the  possession  in 
producing  units  of  that  product  sold  or  otherwise 
disposed  of  during  the  taxable  year  by  the  affili- 
ated group  to  persons  who  are  not  members  of  the 
affiliated  group  are  not  less  than  25  percent  of  the 
difference  between  (a)  the  gross  receipts  from 
sales  or  other  dispositions  during  the  taxable  year 
by  the  affiliated  group  to  persons  who  are  not 
members  of  the  affiliated  group  of  such  units  of 
the  products  produced,  in  whole  or  in  part,  by  the 
electing  corporation  in  the  possession  and  (b)  the 
direct  material  costs  of  the  purchase  of  materials  ! 
for  such  units  of  that  product  by  all  members  of 
the  affiliated  group  from  persons  who  are  not  j 
members  of  the  affiliated  group;  or 

(II)  no  less  than  65  percent  of  the  direct  labor 
costs  of  the  affiliated  group  for  units  of  the  prod- 
uct produced  during  the  taxable  year  in  whole  or  i 
in  part  by  the  electing  corporation  or  for  the  type 
of  service  rendered  by  the  electing  corporation  , 
during  the  taxable  year,  is  incurred  by  the  elect-  j 
ing  corporation  and  is  compensation  for  services 
performed  in  the  possession;  or 

(III)  with  respect  to  purchases  and  sales  by  an 
electing  corporation  of  all  goods  not  produced  in 
whole  or  in  part  by  any  member  of  the  affiliated 
group  and  sold  by  the  electing  corporation  to  per- 
sons other  than  members  of  the  affiliated  group, 
no  less  than  65  percent  of  the  total  direct  labor 
costs  of  the  affiliated  group  in  connection  with  all 
purchases  and  sales  of  such  goods  sold  during  the 
taxable  year  by  such  electing  corporation  is  in- 
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curred  by  such  electing  corporation  and  is  com- 
pensation for  services  performed  in  the  possession. 
Notwithstanding  satisfaction  of  one  of  the  foregoing 
tests,  an  electing  corporation  shall  not  be  treated  as 
having  a  significant  business  presence  in  a  possession 
with  respect  to  a  product  produced  in  whole  or  in  part 
by  the  electing  corporation  in  the  possession,  for  pur- 
poses of  an  election  to  use  the  method  specified  in  sub- 
paragraph (C)(ii),  unless  such  product  is  manufactured 
or  produced  in  the  possession  by  the  electing  corpora- 
tion within  the  meaning  of  subsection  (d)(1)(A)  of  sec- 
tion 954. 

(iii)  Special  rules. — 

(I)  An  electing  corporation  which  produces  a 
product  or  renders  a  type  of  service  in  a  posses- 
sion on  the  date  of  the  enactment  of  this  clause  is 
not  required  to  meet  the  significant  business  pres- 
ence test  in  a  possession  with  respect  to  such 
product  or  type  of  service  for  its  taxable  years  be- 
ginning before  January  1,  1986. 

(II)  For  purposes  of  this  subparagraph  the  costs 
incurred  by  an  electing  corporation  or  any  other 
member  of  the  affiliated  group  in  connection  with 
contract  manufacturing  by  a  person  other  than  a 
member  of  the  affiliated  group,  or  in  connection 
with  a  similar  arrangement  thereto,  shall  be 
treated  as  direct  labor  costs  of  the  affiliated  group 
and  shall  not  be  treated  as  production  costs  in- 
curred by  the  electing  corporation  in  the  posses- 
sion or  as  direct  material  costs  or  as  compensation 
for  services  performed  in  the  possession,  except  to 
the  extent  as  may  be  otherwise  provided  in  regu- 
lations prescribed  by  the  Secretary. 

(iv)  Regulations. — The  Secretary  may  prescribe  reg- 
ulations setting  forth: 

(I)  an  appropriate  transitional  (but  not  in  excess 
of  three  taxable  years)  significant  business  pres- 
ence test  for  commencement  in  a  possession  of  op- 
erations with  respect  to  products  or  types  of  serv- 
ice after  the  date  of  the  enactment  of  this  clause 
and  not  described  in  subparagraph  (B)(iii)(I), 

(II)  a  significant  business  presence  test  for  other 
appropriate  cases,  consistent  with  the  tests  speci- 
fied in  subparagraph  (B)(ii), 

(III)  rules  for  the  definition  of  a  product  or  type 
of  service,  and 

(IV)  rules  for  treating  components  produced  in 
whole  or  in  part  by  a  related  person  as  materials, 
and  the  costs  (including  direct  labor  costs)  related 
thereto  as  a  cost  of  materials,  where  there  is  an 
independent  resale  price  for  such  components  or 
where  otherwise  consistent  with  the  intent  of  the 
substantial  business  presence  tests. 
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(C)  Methods  of  computation  of  taxable  income. — If  an 
election  of  one  of  the  following  methods  is  in  effect  pursu- 
ant to  subparagraph  (F)  with  respect  to  a  product  or  type 
of  service,  an  electing  corporation  shall  compute  its  income 
derived  from  the  active  conduct  of  a  trade  or  business  in  a 
possession  with  respect  to  such  product  or  type  of  service 
in  accordance  with  the  method  which  is  elected, 
(i)  Cost  sharing.— 

(I)  Payment  of  cost  sharing— If  an  election  of 
this  method  is  in  effect,  the  electing  corporation 
must  make  a  payment  for  its  share  of  the  cost  (if 
any)  of  product  area  research  which  is  paid  or  ac- 
crued by  the  affiliated  group  during  that  taxable 
year.  Such  share  shall  not  be  less  than  the  same 
proportion  of  the  cost  of  such  product  area  re- 
search which  the  amount  of  ' 'possession  sales'7 
bears  to  the  amount  of  "total  sales"  of  the  affili- 
ated group.  The  cost  of  product  area  research  paid 
or  accrued  solely  by  the  electing  corporation  in  a 
taxable  year  (excluding  amounts  paid  directly  or 
indirectly  to  or  on  behalf  of  related  persons  and 
excluding  amounts  paid  under  any  cost  sharing 
agreements  with  related  persons)  will  reduce  (but 
not  below  zero)  the  amount  of  the  electing  corpo- 
ration's cost  sharing  payment  under  this  method 
for  that  year. 

(a)  Product  area  research.— For  purposes 
of  this  section,  the  term  "product  area  re- 
search" includes  (noth withstanding  any  provi- 
sion to  the  contrary)  the  research  develop- 
ment and  experimental  costs,  losses,  expenses 
and    other    related    deductions — including 
amounts  paid  or  accrued  for  the  performance  j 
of  research  or  similar  activities  by  another  | 
person;  qualified  research  expenses  within  the  ! 
meaning  of  section  [44F(b)J  30(b);  amounts  j 
paid  or  accrued  for  the  use  of,  or  the  right  to 
use  research  or  any  of  the  items  specified  in 
subsection  (h)(3)(B)(i);  and  a  proper  allowance 
for  amounts  incurred  for  the  acquisition  of 
any  of  the   items  specified  in  subsection 
(h)(3)(B)(i) — which  are  properly  apportioned  or  | 
allocated  to  the  same  product  area  as  that  in 
which  the  electing  corporation  conducts  its  ac- 
tivities, and  a  ratable  part  of  any  such  costs, 
losses  expenses  and  other  deductions  which 
cannot  definitely  be  allocated  to  a  particular1 
product  area. 

(b)  Affiliated  group.— For  purposes  of  this 
subsection,  the  term  "affiliated  group"  shall 
mean  the  electing  corporation  and  all  other 
organizations,  trades  or  businesses  (whether) 
or  not  incorporated,  whether  or  not  organized 
in  the  United  States,  and  whether  or  not  af-j 
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filiated)  owned  or  controlled  directly  or  indi- 
rectly by  the  same  interests,  within  the  mean- 
ing of  section  482. 

(c)  Possession  sales.— For  purposes  of  this 
section,  the  term  ' 'possession  sales"  means 
the  aggregate  sales  or  other  dispositions  for 
the  taxable  year  to  persons  who  are  not  mem- 
bers of  the  affiliated  group  by  members  of  the 
affiliated  group  of  products  produced,  in 
whole  or  in  part,  by  the  electing  corporation 
in  the  possession  which  are  in  the  same  prod- 
uct area  as  is  used  for  determining  the 
amount  of  product  area  research,  and  of  serv- 
ices rendered,  in  whole  or  in  part,  in  the  pos- 
session in  such  product  area  to  persons  who 
are  not  members  of  the  affiliated  group. 

(d)  Total  sales. — For  purposes  of  this  sec- 
tion, the  term  "total  sales"  means  the  aggre- 
gate sales  or  other  dispositions  for  the  taxable 
year  to  persons  who  are  not  members  of  the 
affiliated  group  by  members  of  the  affiliated 
group  of  all  products  in  the  same  product 
area  as  is  used  for  determining  the  amount  of 
product  area  research,  and  of  services  ren- 
dered in  such  product  area  to  persons  who  are 
not  members  of  the  affiliated  group. 

(e)  Product  area. — For  purposes  of  this 
section,  the  term  "product  area"  shall  be 
defined  by  reference  to  the  three-digit  classi- 
fication of  the  Standard  Industrial  Classifica- 
tion code.  The  Secretary  may  provide  for  the 
aggregation  of  two  or  more  three-digit  classi- 
fications where  appropriate,  and  for  a  classi- 
fication system  other  than  the  Standard 
Industrial  Classification  code  in  appropriate 
cases. 

(II)  Effect  of  election.— For  purposes  of  deter- 
mining the  amount  of  its  gross  income  derived 
from  the  active  conduct  of  a  trade  or  business  in  a 
possession  with  respect  to  a  product  produced  by, 
or  type  of  service  rendered  by,  the  electing  corpo- 
ration for  a  taxable  year,  if  an  election  of  this 
method  is  in  effect,  the  electing  corporation  shall 
be  treated  as  the  owner  (for  purposes  of  obtaining 
a  return  thereon)  of  intangible  property  described 
in  subsection  (h)(3)(B)(i)  which  is  related  to  the 
units  of  the  product  produced,  or  type  of  service 
rendered,  by  the  electing  corporation.  Such  elect- 
ing corporation  shall  not  be  treated  as  the  owner 
(for  purposes  of  obtaining  a  return  thereon)  of  any 
intangible  property  described  in  subsection 
(h)(3)(B)(ii)  through  (v)  (to  the  extent  not  described 
in  subsection  (h)(3)(B)(i))  or  of  any  other  nonmanu- 
facturing  intangible.  Notwithstanding  the  preced- 
ing sentence,  an  electing  corporation  shall  be 
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treated  as  the  owner  (for  purposes  of  obtaining  a 
return  thereon)  of  (a)  intangible  property  which 
was  developed  solely  by  such  corporation  in  a  pos- 
session and  is  owned  by  such  corporation,  (b)  in- 
tangible property  described  in  subsection 
(h)(3)(B)(i)  acquired  by  such  corporation  from  a 
person  who  was  not  related  to  such  corporation 
(or  to  any  person  related  to  such  corporation)  at 
the  time  of,  or  in  connection  with  such  acquisi- 
tion, and  (c)  any  intangible  property  described  in 
subsection  (h)(3)(B)(ii)  through  (v)  (to  the  extent 
not  described  in  subsection  (H)(3)(B)(i))  and  other 
nonmanufacturing  intangibles  which  relate  to 
sales  of  units  of  products,  or  services  rendered  to 
unrelated  persons  for  ultimate  consumption  or  use 
in  the  possession  in  which  the  electing  corporation 
conducts  its  trade  or  business. 
(Ill)  Payment  provisions. — 

(a)  The  cost  sharing  payment  determined 
under  subparagraph  (C)(i)(I)  for  any  taxable 
year  shall  be  made  to  the  person  or  persons 
specified  in  subparagraph  (C)(i)(IV)(a)  not 
later  than  the  time  prescribed  by  law  for 
filing  the  electing  corporation's  return  for 
such  taxable  year  (including  any  extensions 
thereof).  If  all  or  part  of  such  payment  is  not 
timely  made,  the  amount  of  the  cost  sharing 
payment  required  to  be  paid  shall  be  in- 
creased by  the  amount  of  interest  that  would 
have  been  due  under  section  6601(a)  had  the 
portion  of  the  cost  sharing  payment  that  is 
not  timely  made  been  an  amount  of  tax  im- 
posed by  this  title  and  had  the  last  date  pre- 
scribed for  payment  been  the  due  date  of  the 
electing  corporations  return  (determined  with- 
out regard  to  any  extension  thereof).  The 
amount  by  which  a  cost  sharing  payment  de- 
termined under  subparagraph  (C)(i)(I)  is  in- 
creased by  reason  of  the  preceding  sentence 
shall  not  be  treated  as  a  cost  sharing  payment 
or  as  interest.  If  failure  to  make  timely  pay- 
ment is  due  in  whole  or  in  part  to  fraud  or 
willful  neglect,  the  electing  corporation  shall  j 
be  deemed  to  have  revoked  the  election  made 
under  subparagraph  (A)  on  the  first  day  of 
the  taxable  year  for  which  the  cost  sharing 
payment  was  required. 

(b)  For  purposes  of  this  title,  any  tax  of  a 
foreign  country  or  possession  of  the  United 
States  which  is  paid  or  accrued  with  respect 
to  the  payment  or  receipt  of  a  cost  sharing 
payment  determined  under  subparagraph 
(C)(i)(I)  or  of  an  amount  of  increase  referred  to 
in  subparagraph  (C)(i)(III)(a)  shall  not  be  treat- 
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ed  as  income,  war  profits,  or  excess  profits 
taxes  paid  or  accrued  to  a  foreign  country  or 
possession  of  the  United  States,  and  no  deduc- 
tion shall  be  allowed  under  this  title  with  re- 
spect to  any  amounts  of  such  tax  so  paid  or 
accrued. 
(IV)  Special  rules.— 

(a)  The  amount  of  the  cost  sharing  payment 
determined  under  subparagraph  (C)(i)(I),  and 
any  increase  in  the  amount  thereof  in  accord- 
ance with  subparagraph  (C)(i)(III)(a),  shall  not 
be  treated  as  income  of  the  recipient,  but 
shall  reduce  the  amount  of  the  deductions 
(and  the  amount  of  reductions  in  earnings 
and  profits)  otherwise  allowable  to  the  appro- 
priate domestic  member  or  members  (other 
than  an  electing  corporation)  of  the  affiliated 
group,  or,  if  there  is  no  such  domestic 
member,  to  the  foreign  member  or  members 
of  such  affiliated  group  as  the  Secretary  may 
provide  under  regulations. 

(b)  If  an  election  of  this  method  is  in  effect, 
the  electing  corporation  shall  determine  its 
intercompany  pricing  under  the  appropriate 
section  482  method,  provided,  however,  that 
an  electing  corporation  shall  not  be  denied 
use  of  the  resale  price  method  for  purposes  of 
such  intercompany  pricing  merely  because 
the  reseller  adds  more  than  an  insubstantial 
amount  to  the  value  of  the  product  by  the  use 
of  intangible  property. 

(c)  the  amount  of  qualified  research  ex- 
penses, (within  the  meaning  of  section  [44F,] 
30,  of  any  member  of  the  controlled  group  of 
corporations  (as  defined  in  section  \MF\ 
30(f))  of  which  the  electing  corporation  is  a 
member  shall  not  be  affected  by  the  cost  shar- 
ing payment  required  under  this  method. 

******* 

Subpart  F — Controlled  Foreign  Corporations 

******* 

SEC.  951.  AMOUNTS  INCLUDED  IN  GROSS  INCOME  OF  UNITED  STATES 
SHAREHOLDERS. 

(a)  Amounts  Included. — 

(1)  In  general. — If  a  foreign  corporation  is  a  controlled  for- 
eign corporation  for  an  uninterrupted  period  of  30  days  or 
more  during  any  taxable  year,  every  person  who  is  a  United 
States  shareholder  (as  defined  in  subsection  (b))  of  such  corpo- 
ration and  who  owns  (within  the  meaning  of  section  958(a)) 
stock  in  such  corporation  on  the  last  day,  in  such  year,  on 
which  such  corporation  is  a  controlled  foreign  corporation  shall 
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include  in  his  gross  income,  for  his  taxable  year  in  which  or 
with  such  taxable  year  of  the  corporation  ends — 

(A)  the  sum  of— 

(i)  his  pro  rata  share  (determined  under  paragraph 
(2))  of  the  corporation's  subpart  F  income  for  such 
year, 

(ii)  his  pro  rata  share  (determined  under  section 
955(a)(3)  as  in  effect  before  the  enactment  of  the  Tax 
Reduction  Act  of  1975)  of  the  corporation's  previously 
excluded  subpart  F  income  withdrawn  from  invest- 
ment in  less  developed  countries  for  such  year,  and 

(iii)  his  pro  rata  share  (determined  under  section 
955(a)(3))  of  the  corporation's  previously  excluded  sub- 
part F  income  withdrawn  from  foreign  base  company 
shipping  operations  for  such  year;  and 

(B)  his  pro  rata  share  (determined  under  section 
956(a)(2))  of  the  corporation's  increase  in  earnings  invested 
in  United  States  property  for  such  year  (but  only  to  the 
extent  not  excluded  from  gross  income  under  section 
959(a)(2)). 

(2)  Pro  rata  share  of  subpart  f  income. — The  pro  rata 
share  referred  to  in  paragraph  (l)(A)(i)  in  the  case  of  any 
United  States  shareholder  is  the  amount — 

(A)  which  would  have  been  distributed  with  respect  to 
the  stock  which  such  shareholder  owns  (within  the  mean- 
ing of  section  958(a))  in  such  corporation  if  on  the  last  day, 
in  its  taxable  year,  on  which  the  corporation  is  a  con- 
trolled foreign  corporation  it  had  distributed  pro  rata  to  its 
shareholders  an  amount  (i)  which  bears  the  same  ratio  to 
its  subpart  F  income  for  the  taxable  year,  as  (ii)  the  part  of 
such  year  during  which  the  corporation  is  a  controlled  for- 
eign corporation  bears  to  the  entire  year,  reduced  by 

(B)  the  amount  of  distributions  received  by  any  other 
person  during  such  year  as  a  dividend  with  respect  to  such 
stock  but  only  to  the  extent  of  the  dividend  which  would 
have  been  received  if  the  distribution  by  the  corporation 
had  been  the  amount  (i)  which  bears  the  same  ratio  to  the 
subpart  F  income  of  such  corporation  for  the  taxable  year, 
as  (ii)  the  part  of  such  year  during  which  such  shareholder 
did  not  own  (within  the  meaning  of  section  958(a))  such 
stock  bears  to  the  entire  year. 

(3)  Limitation  on  pro  rata  share  of  previously  excluded 

SUBPART  F  INCOME  WITHDRAWN  FROM  INVESTMENT. — For  pur- 
poses of  paragraph  (l)(A)(iii),  the  pro  rata  share  of  any  United 
States  shareholder  of  the  previously  excluded  subpart  F 
income  of  a  controlled  foreign  corporation  withdrawn  from  in-  i 
vestment  in  foreign  base  company  shipping  operations  shall 
not  exceed  an  amount — 

(A)  which  bears  the  same  ratio  to  his  pro  rata  share  of 
such  income  withdrawn  (as  determined  under  section 
955(a)(3))  for  the  taxable  year,  as 

(B)  the  part  of  such  year  during  which  the  corporation  is 
a  controlled  foreign  corporation  bears  to  the  entire  year. 
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(4)  Limitation  on  pro  rata  share  of  investment  in  united 
states  property. — For  purposes  of  paragraph  (1)(B),  the  pro 
rata  share  of  any  United  States  shareholder  in  the  increase  of 
the  earnings  of  a  controlled  foreign  corporation  invested  in 
United  States  property  shall  not  exceed  an  amount  (A)  which 
bears  the  same  ratio  to  his  pro  rata  share  of  such  increase  (as 
determined  under  section  956(a)(2))  for  the  taxable  year,  as  (B) 
the  part  of  such  year  during  which  the  corporaton  is  a  con- 
trolled foreign  corporation  bears  to  the  entire  year. 

(b)  United  States  Shareholder  Defined. — For  purposes  of  this 
subpart,  the  term  "United  States  shareholder  means,  with  respect 
to  any  foreign  corporation,  a  United  States  person  (as  defined  in 
section  957(d))  who  owns  (within  the  meaning  of  section  958(a)),  or 
is  considered  as  owning  by  applying  the  rules  of  ownership  of  sec- 
tion 958(b),  10  percent  or  more  the  total  combined  voting  power  of 
all  classes  of  stock  entitled  to  vote  of  such  foreign  corporation. 

(c)  Coordination  with  Election  of  a  Foreign  Investment  Com- 
pany to  Distribute  Income. — A  United  States  shareholder  who, 
for  his  taxable  year,  is  a  qualified  shareholder  (within  the  meaning 
of  section  1247(c))  of  a  foreign  investment  company  with  respect  to 
which  an  election  under  section  1247  is  in  effect  shall  not  be  re- 
quired to  include  in  gross  income,  for  such  taxable  year,  any 
amount  under  subsection  (a)  with  respect  to  such  company. 

[(d)  Coordination  with  Foreign  Personal  Holding  Company 
Provisions. — A  United  States  shareholder  who,  for  his  taxable 
year,  is  subject  to  tax  under  section  551(b)  (relating  to  foreign  per- 
sonal holding  company  income  included  in  gross  income  of  United 
States  shareholders)  on  income  of  a  controlled  foreign  corporation 
shall  not  be  required  to  include  in  gross  income,  for  such  taxable 
year,  any  amount  under  subsection  (a)  with  respect  to  such  compa- 
ny! 

(d)  Coordination  With  Foreign  Personal  Holding  Company 
Provisions. — If,  but  for  this  subsection,  and  amount  would  be  in- 
cluded in  the  gross  income  of  a  United  States  shareholder  for  any 
taxable  year  both  under  subsection  (a)(l)(A)(i)  and  under  section 
551(b)  (relating  to  foreign  personal  holding  company  income  includ- 
ed in  gross  income  of  United  States  shareholder),  such  amount  shall 
be  included  in  the  gross  income  of  such  shareholder  only  under  sub- 
section (a)(1)(A). 

******** 

SEC.  953.  INCOME  FROM  INSURANCE  OF  UNITED  STATES  RISKS. 

(a)  General  Rule. — For  purposes  of  section  952(A)(1),  the  term 
"income  derived  from  the  insurance  of  United  States  risks"  means 
that  income  which — 

(1)  is  attributable  to  the  reinsurance  or  the  issuing  of  any  in- 
surance or  annuity  contract — 

(A)  in  connection  with  property  in,  or  liability  arising 
out  of  activity  in,  or  in  connection  with  the  lives  or  health 
of  residents  of,  the  United  States,  or 

(B)  in  connection  with  risks  not  included  in  subpara- 
graph (A)  as  the  result  of  any  arrangement  whereby  an- 
other corporation  receives  a  substantially  equal  amount  of 
premiums  or  other  consideration  in  respect  to  any  reinsur- 
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ance  or  the  issuing  of  any  insurance  or  annuity  contract  in 
connection  with  property  in,  or  liability  arising  out  of  ac- 
tivity in,  or  in  connection  with  the  lives  or  health  of  resi- 
dents of,  the  United  States,  and 
(2)  would  (subject  to  the  modifications  provided  by  para- 
graphs (1)[,  (2),  and  (3)]  and  (2)  of  subsection  (b))  be  taxed 
under  subchapter  L  of  this  chapter  if  such  income  were  the 
income  of  a  domestic  insurance  corporation. 
This  section  shall  apply  only  in  the  case  of  a  controlled  foreign  cor- 
poration which  receives,  during  any  taxable  year,  premiums  or 
other  consideration  in  respect  of  the  reinsurance,  and  the  issuing, 
of  insurance  and  annuity  contracts  described  in  paragraph  (1)  in 
excess  of  5  percent  of  the  total  of  premiums  and  other  considera- 
tion received  during  such  taxable  year  in  respect  of  all  reinsurance 
and  issuing  of  insurance  and  annuity  contracts, 
(b)  Special  Rule. — For  purposes  of  subsection  (a) — 

[(1)  In  the  application  of  part  I  of  subchapter  L,  life  insur- 
ance company  taxable  income  is  the  gain  from  operations  as 
defined  in  section  809(b).] 

[(2)]  (1)  A  corporation  which  would,  if  it  were  a  domestic  in- 
surance corporation,  be  taxable  under  part  II  of  subchapter  L 
shall  apply  subsection  (a)  as  if  it  were  taxable  under  part  III  of 
subchapter  L. 

[(3)  The  following  provisions  of  subchapter  L  shall  not 
apply: 

[(A)  Section  809(d)(4)  (operations  loss  deduction). 
[(B)  Section  809(d)(5)  (certain  nonparticipating  con- 
tracts). 

[(C)  Section  809(d)(6)  (group  life,  accident,  and  health  in- 
surance) 

[(D)  Section  809(d)(10)  (small  business  deduction). 

[(E)  Section  817(b)  (gain  on  property  held  on  December 
31,  1958,  and  certain  substituted  property  acquired  after 
1958). 

[(F)  Section  832(c)(5)  (certain  capital  losses).] 
(2)  The  following  provisions  of  subchapter  L  shall  not  apply: 

(A)  The  special  life  insurance  company  deduction  and  the 
small  life  insurance  company  deduction. 

(B)  Section  805(a)(5)  (relating  to  operations  loss  deduc- 
tion). 

(C)  Section  832(c)(5)  (relating  to  certain  capital  losses). 
L(4)Jffl  The  items  referred  to  in— 

(A)  section  [809(c)(1)]  803(a)(1)  (relating  to  gross  amount 
of  premiums  and  other  considerations), 

(B)  section  [809(c)(2)]  803(a)(2)  (relating  to  net  decrease 
in  reserves), 

(C)  section  [809(d)(2)]  805(a)(2)  (relating  to  net  increase 
on  reserves),  and 

(D)  section  832(b)(4)  (relating  to  premiums  earned  on  in- 
surance contracts), 

shall  be  taken  into  account  only  to  the  extent  they  are  in  re- 
spect of  any  reinsurance  or  the  issuing  of  any  insurance  or  an- 
nuity contract  described  in  subsection  (a)(1). 
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[(5)3  (4)  All  items  of  income,  expenses,  losses,  and  deductions 
(other  than  those  taken  into  account  under  paragraph  [(4)]f#) 
shall  be  properly  allocated  or  apportioned  under  regulations 
prescribed  by  the  Secretary. 

******* 
SEC.  954.  FOREIGN  BASE  COMPANY  INCOME. 

(a)  Foreign  Base  Company  Income. — *  *  * 

******* 

(h)  Foreign  Base  Company  Oil  Related  Income. — For  purposes 
of  this  section — 

(1)  In  general.— Except  as  otherwise  provided  in  this  subsec- 
tion, the  term  "foreign  base  company  oil  related  income" 
means  foreign  oil  related  income  (within  the  meaning  of  [sec- 
tion 907(c)(2))]  paragraphs  (2)  and  (3)  of  section  907(c))  other 
than  income  derived  from  a  source  within  a  foreign  country  in 
connection  with — 

(A)  oil  or  gas  which  was  extracted  from  an  oil  or  gas 
well  located  in  such  foreign  country,  or 

(B)  oil,  gas,  or  a  primary  product  of  oil  or  gas  which  is 
sold  by  the  foreign  corporation  or  a  related  person  for  use 
or  consumption  within  such  country  or  is  loaded  in  such 
country  on  a  vessel  or  aircraft  as  fuel  for  such  vessel  or 
aircraft. 

******* 

SEC.  959.  EXCLUSION  FROM  GROSS  INCOME  OF  PREVIOUSLY  TAXED 
EARNINGS  AND  PROFITS. 

(a)  Exclusion  From  Gross  Income  of  United  States  Persons  — 
For  purposes  of  this  chapter,  the  earnings  and  profits  for  a  taxable 
year  of  foreign  corporation  attributable  to  amounts  which  are,  or 
have  been,  included  in  the  gross  income  of  a  United  States  share- 
holder under  section  951(a)  shall  not,  when — 

(1)  such  amounts  are  distributed  to,  or 

(2)  such  amounts  would,  but  for  this  subsection,  be  included 
under  section  951(a)(1)(B)  in  the  gross  income  of, 

such  shareholder  (or  any  other  United  States  person  who  acquires 
from  any  person  any  portion  of  the  interest  of  such  United  States 
shareholder  in  such  foreign  corporation,  but  only  to  the  extent  of 
such  portion,  and  subject  to  such  proof  of  the  identity  of  such  inter- 
est as  the  Secretary  may  by  regulations  prescribe)  directly,  or  indi- 
rectly through  a  chain  of  ownership  described  under  section  958(a), 
be  again  included  in  the  gross  income  of  such  United  States  share- 
holder (or  of  such  other  United  States  person). 

(b)  Exclusion  From  Gross  Income  of  Certain  Foreign  Subsid- 
iaries.— For  purposes  of  section  951(a),  the  earnings  and  profits  for 
a  taxable  year  of  a  controlled  foreign  corporation  attributable  to 
amounts  which  are,  or  have  been,  included  in  the  gross  income  of  a 
United  States  shareholder  under  section  951(a),  shall  not,  when  dis- 
tributed through  a  chain  of  ownership  described  under  section 
958(a),  be  also  included  in  the  gross  income  of  another  controlled 
foreign  corporation  in  such  chain  for  purposes  of  the  application  of 
section  951(a)  to  such  other  controlled  foreign  corporation  with  re- 
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spect  to  such  United  States  shareholder  (or  to  any  other  United 
States  shareholder  who  acquires  from  any  person  any  portion  of 
the  interest  of  such  United  States  shareholder  in  the  controlled  for- 
eign corporation,  but  only  to  the  extent  of  such  portion,  and  subject 
to  such  proof  of  identity  of  such  interest  as  the  Secretary  may  pre- 
scribe by  regulations). 

(c)  Allocation  of  Distributions. — For  purposes  of  subsections 
(a)  and  (b),  section  316(a)  shall  be  applied  by  applying  paragraph  (2) 
thereof,  and  then  paragraph  (1)  thereof— 

(1)  first  to  earnings  and  profits  attributable  to  amounts  in- 
cluded in  gross  income  under  section  951(a)(1)(B)  (or  which 
would  have  been  included  except  for  subsection  (a)(2)  of  this 
section), 

(2)  then  to  earnings  and  profits  attributable  to  amounts  in- 
cluded in  gross  income  under  section  951(a)(1)(A)  (but  reduced 
by  amounts  not  included  under  section  951(a)(1)(B)  because  of 
the  exclusion  in  subsection  (a)(2)  of  this  section),  and 

(3)  then  to  other  earnings  and  profits. 

(d)  Distributions  Excluded  From  Gross  Income  Not  To  Be 
Treated  as  Dividends. — Except  as  provided  in  section  960(a)(3), 
any  distribution  excluded  from  gross  income  under  subsection  (a) 
shall  be  treated,  for  purposes  of  this  chapter,  as  a  distribution 
which  is  not  a  dividend. 

(e)  Coordination  With  Amounts  Previously  Taxed  Under 
Section  1248. — For  purposes  of  this  section  and  section  960(b),  any 
amount  included  in  the  gross  income  of  any  person  as  a  dividend  by 
reason  of  subsection  (a)  or  (f)  of  section  1248  shall  be  treated  as  an 
amount  included  in  the  gross  income  of  such  person  under  section 
951(a)(1)(A). 

******* 

Subpart  I — Admissibility  of  Documentation  Maintained  in 
Foreign  Countries 

Sec.  982.  Admissibility  of  documentation  maintained  in  foreign  countries. 

SEC.  982.  ADMISSIBILITY  OF  DOCUMENTATION  MAINTAINED  IN  FOREIGN 
COUNTRIES. 

(a)  General  Rule. — *  *  * 

******* 

(d)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

(1)  Foreign-based  documentation. — The  term  "foreign- 
based  documentation"  means  any  documentation  which  is  out- 
side the  United  States  and  which  may  be  relevent  or  material 
to  the  tax  treatment  of  the  examined  item. 

(2)  Documentation. — The  term  ' 'documentation"  includes 
books  and  records. 

[(3)  Foreign-connected. — An  item  shall  be  treated  as  for- 
eign connected  if— 

[(A)  such  item  is  directly  or  indirectly  from  a  source 
outside  the  United  States,  or 

[(B)  such  item  (in  whole  or  in  part) — 

[(i)  purports  to  arise  outside  the  United  States,  or 
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[(h)  is  otherwise  dependent  on  transactions  occur- 
ring outside  the  United  States.] 
[(4)]  (3)  Authority  to  extend  90-day  period. — The  Secre- 
tary, and  any  court  having  jurisdiction  over  a  proceeding 
under  subsection  (c)(2),  may  extend  the  90-day  period  referred 
to  in  subsection  (a). 

Subchapter  O — Gain  or  Loss  on  Disposition  of 
Property 

******* 

PART  I— DETERMINATION  OF  AMOUNT  OF  AND 
RECOGNITION  OF  GAIN  OR  LOSS 

Sec.  1001.  Determination  of  amount  of  and  recognition  of  gain  or  loss. 
Sec.  1002.  Recognition  of  gain  or  loss  [repealed]. 

SEC.  1001.  DETERMINATION  OF  AMOUNT  OF  AND  RECOGNITION  OF  GAIN 
OR  LOSS. 

(a)  *  *  * 

******* 

(e)  Certain  Term  Interests. — 

******* 

(1)  In  general. — In  determining  gain  or  loss  from  the  sale  or 
other  disposition  of  a  term  interest  in  property,  that  portion  of 
the  adjusted  basis  of  such  interest  which  is  determined  pursu- 
ant to  section  [1014  or  1015]  1014,  1015,  or  1041  (to  the  extent 
that  such  adjusted  basis  is  a  portion  of  the  entire  adjusted 
basis  of  the  property)  shall  be  disregarded. 

******* 

PART  II— BASIS  RULES  OF  GENERAL  APPLICATION 

******* 

SEC.  1015.  BASIS  OF  PROPERTY  ACQUIRED  BY  GIFTS  AND  TRANSFERS  IN 
TRUST. 

(a)  Gifts  After  December  31,  1920. — *  *  * 

******* 

(e)  Gifts  Between  Spouses. — In  the  case  of  any  property  acquired 
by  gift  in  a  transfer  described  in  section  1041(a),  the  basis  of  such 
property  in  the  hands  of  the  transferee  shall  be  determined  under 
section  1041(b)  and  not  this  section. 

SEC.  1016.  ADJUSTMENTS  TO  BASIS. 

(a)  General  Rule. — Proper  adjustment  in  respect  of  the  property 

shall  in  all  cases  be  made — 
(1)  *  *  * 

******* 

(17)  in  the  case  of  any  evidence  of  indebtedness  referred  to  in 
section  [818]#7i(b)  (relating  to  amortization  of  premium  and 
accrual  of  discount  in  the  case  of  life  insurance  companies),  to 
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the  extent  of  the  adjustments  required  under  section 
[818]&7i(b)  (Or  the  corresponding  provisions  of  prior  income 
tax  laws)  for  the  taxable  year  and  all  prior  taxable  years; 

******* 

(21)  to  the  extent  provided  in  section  [44C(e),]  23(e),  in  the 
case  of  property  with  respect  to  which  a  credit  has  been  al- 
lowed under  section  [44C  j  23\ 

******* 
PART  III— COMMON  NONTAXABLE  EXCHANGES 

Sec.  1031.  Exchange  of  property  held  for  productive  use  or  investment. 
Sec.  1032.  Exchange  of  stock  for  property. 
Sec.  1033.  Involuntary  conversions. 

Sec.  1034.  Rollover  of  gain  on  sale  of  principal  residence. 

Sec.  1035.  Certain  exchanges  of  insurance  policies. 

Sec.  1036.  Stock  for  stock  of  same  corporation. 

Sec.  1037.  Certain  exchanges  of  United  States  obligations. 

Sec.  1038.  Certain  reacquisitions  of  real  property. 

Sec.  1039.  Certain  sales  of  low-income  housing  projects. 

Sec.  1040.  Transfer  of  certain  farm,  etc.,  real  property. 

Sec.  1041.  Transfers  of  property  between  spouses  or  incident  to  divorce. 

******* 
SEC.  1033.  INVOLUNTARY  CONVERSIONS. 

(a)  General  Rule. — *  *  * 

******* 

(g)  Condemnation  of  Real  Property  Held  for  Productive  Use 
in  Trade  or  Business  or  for  Investment. — 

(1)  Special  rule. — For  purposes  of  subsection  (a),  if  real 
property  (not  including  stock  in  trade  or  other  property  held 
primarily  for  sale)  held  for  productive  use  in  trade  or  business 
or  for  investment  is  (as  the  result  of  its  seizure,  requisition,  or 
condemnation,  or  threat  or  imminence  thereof)  compulsorily  or 
involuntarily  converted,  property  of  a  like  kind  to  be  held 
either  for  productive  use  in  trade  or  business  or  for  investment 
shall  be  treated  as  property  similar  or  related  in  service  or  use 
to  the  property  so  converted. 

(2)  Limitation. — Paragraph  (1)  shall  not  apply  to  the  pur- 
chase of  stock  in  the  acquisition  of  control  of  a  corporation  de- 
scribed in  subsection  (a)(2)(A). 

(3)  Election  to  treat  outdoor  advertising  displays  as 
real  property. — 

(A)  In  general. — A  taxpayer  may  elect,  at  such  time 
and  in  such  manner  as  the  Secretary  may  prescribe,  to 
treat  property  which  constitutes  an  outdoor  advertising 
display  as  real  property  for  purposes  of  this  chapter.  The 
election  provided  by  this  subparagraph  may  not  be  made 
with  respect  to  any  property  with  respect  to  which  [the 
credit  allowed  by  section  38  (relating  to  investment  in  cer- 
tain depreciable  property)]  the  investment  credit  deter- 
mined under  section  J^6(a)  is  or  has  been  claimed  or  with 
respect  to  which  an  election  under  section  179(a)  (relating  to 
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election  to  expense  certain  depreciable  business  assets)  is  in 
effect. 

******* 

SEC.  1035.  CERTAIN  EXCHANGES  OF  INSURANCE  POLICIES. 

(a)  General  Rules. — No  gain  or  loss  shall  be  recognized  on  the 
exchange  of— 

(1)  a  contract  of  life  insurance  for  another  contract  of  life  in- 
surance or  for  an  endowment  or  annuity  contract;  or 

(2)  a  contract  of  endowment  insurance  (A)  for  another  con- 
tract of  endowment  insurance  which  provides  for  regular  pay- 
ments beginning  at  a  date  not  later  than  the  date  payments 
would  have  begun  under  the  contract  exchanged,  or  (B)  for  an 
annuity  contract;  or 

(3)  an  annuity  contract  for  an  annuity  contract. 

(b)  Definitions. — For  the  purpose  of  this  section — 

(1)  Endowment  contract. — A  contract  of  endowment  insur- 
ance is  a  contract  with  a  life  insurance  company  as  defined  in 
section  [801]  816  which  depends  in  part  on  the  life  expectan- 
cy of  the  insured,  but  which  may  be  payable  in  full  in  a  single 
payment  during  his  life. 

(2)  Annuity  contract. — An  annuity  contract  is  a  contract  to 
which  paragraph  (1)  applies  but  which  may  be  payable  during 
the  life  of  the  annuitant  only  in  installments. 

(3)  Life  insurance  contract. — A  contract  of  life  insurance 
is  a  contract  to  which  paragraph  (1)  applies  but  which  is  not 
ordinarily  payable  in  full  during  the  life  of  the  insured. 

******* 

SEC.  1041.  TRANSFERS  OF  PROPERTY  BETWEEN  SPOUSES  OR  INCIDENT  TO 
DIVORCE. 

(a)  General  Rule. — No  gain  or  loss  shall  be  recognized  on  a 
transfer  of  property  from  an  individual  to  (or  in  trust  for  the  benefit 
of)- 

(1)  a  spouse,  or 

(2)  a  former  spouse,  but  only  if  the  transfer  is  incident  to  the 
divorce. 

(b)  Transfer  Treated  as  Gift;  Transferee  Has  Transferor 's 
Basis. — In  the  case  of  any  transfer  of  property  described  in  subsec- 
tion (a) — 

(1)  for  purposes  of  this  subtitile,  the  property  shall  be  treated 
as  acquired  by  the  transferee  by  gift,  and 

(2)  the  basis  of  the  transferee  in  the  property  shall  be  the  ad- 
justed basis  of  the  transferor. 

(c)  Incident  to  Divorce.— For  purposes  of  subsection  (a)(2),  a 
transfer  of  property  is  incident  to  the  divorce  if  such  transfer — 

(1)  occurs  within  1  year  after  the  date  on  which  the  marriage 
ceases,  or 

(2)  is  related  to  the  cessation  of  the  marriage. 
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PART  VII— WASH  SALES;  STRADDLES 
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SEC.  1092.  STRADDLES. 

(a)  Recognition  of  Loss  in  Case  of  Straddles,  Etc.—*  *  * 

******* 

(d)  Definitions  and  Special  Rules.— For  purposes  of  this  sec- 
tion— 

(1)  Personal  property.— The  term  "personal  property" 
means  any  personal  property  (other  than  stock)  of  a  type 
which  is  actively  traded.  Such  term  also  includes  any  offsetting 
position  stock. 

******* 

(6)  Offsetting  position  stock. — The  term  "offsetting  posi- 
tion stock  "  means  any  stock  of  a  corporation  formed  or  availed 
of  to  take  positions  in  personal  property  which  offset  positions 
taken  by  shareholders. 

******* 

I 

Subchapter  P — Capital  Gains  and  Losses 

*  *  >r«i*».'i  *  *  *  -     ■ ,  j <i(xfif jfcttfc 

PART  I— TREATMENT  OF  CAPITAL  GAINS 

Sec.  1201.    Alternative  tax. 

Sec.  1202.    Deduction  for  capital  gains. 

SEC.  1201.  ALTERNATIVE  TAX  FOR  CORPORATIONS. 

(a)  Corporations. — *  *  * 

******* 

(b)  Cross  References.— 

For  computation  of  the  alternative  tax — 

(1)  in  the  case  of  life  insurance  companies,  see  section 
[802J  801(a)(2); 

(2)  in  the  case  of  regulated  investment  companies  and 
their  shareholders,  see  section  852(b)(3)  (A)  and  (D);  and 

(3)  in  the  case  of  real  estate  investment  trusts,  see  sec- 
tion 857(b)(3)(A). 

******* 

PART  IV— SPECIAL  RULES  FOR  DETERMINING  CAPITAL 
GAINS  AND  LOSSES 

Sec.  1231.    Property  used  in  the  trade  or  business  and  involuntary  conversions. 

Sec.  1232.    Bonds  and  other  evidences  of  indebtedness. 

Sec.  1232A   Original  issue  discount. 

Sec.  1232B.    Tax  treatment  of  stripped  bonds. 

Sec.  1233.    Gains  and  losses  from  short  sales.34.    Options  to  buy  or  sell. 

Sec.  1234.    Options  to  buy  or  sell. 

Sec.  1234A   Gains  or  losses  from  certain  terminations. 

Sec.  1235.    Sale  or  exchange  of  patents. 

Sec.  1236.    Dealers  in  securities. 

Sec.  1237.    Real  property  subdivided  for  sale. 

Sec.  1238.    Amortization  in  excess  of  depreciation. 

Sec.  1239.    Gain  from  sale  of  depreciable  property  between  certain  related  taxpay- 
ers. 

Sec.  1241.    Cancellation  of  lease  or  distributor's  agreement. 
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Sec.  1242.    Losses  on  small  business  investment  company  stock. 
Sec.  1243.    Loss  of  small  business  investment  company. 
Sec.  1244.    Losses  on  small  business  stock. 

Sec.  1245.    Gain  from  dispositions  of  certain  depreciable  property. 
Sec.  1246.    Gain  on  foreign  investment  stock. 

Sec.  1247.    Election  of  foreign  investment  companies  to  distribute  income  currently. 
Sec.  1248.    Gain  from  certain  sales  or  exchanges  of  stock  in  certain  foreign  corpora- 
tions. 

Sec.  1249.    Gain  from  certain  sales  of  exchange  of  patents,  etc.,  to  foreign  corpora- 
tions. 

Sec.  1250.    Gain  from  dispositions  of  certain  depreciable  realty. 

[Sec.  1251.    Gain  from  dispositions  of  property  used  in  farming  where  farm  losses 

offset  nonfarm  income.] 
Sec.  1252.    Gain  from  dispositions  of  farm  land. 
Sec.  1253.    Transfers  of  franchises,  trademarks,  and  trade  names. 
Sec.  1254.    Gain  from  dispositions  of  interest  in  oil,  gas,  or  geothermal  property. 
Sec.  1255.    Gain  from  dispositions  of  section  126  property. 
Sec.  1256.    Regulated  futures  contracts  marked  to  market. 

Sec.  1257.    Capital  gain  treatment  for  portion  of  gain  on  sale  of  condominium  units 
coverted  from  existing  structures. 

******* 
SEC.  1232A.  ORIGINAL  ISSUE  DISCOUNT. 

(a)  Original  Issue  Discount  on  Bonds  Issued  After  July  1, 
1982,  Included  in  Income  on  Basis  of  Constant  Interest 
Rate.—*  *  * 

(c)  Definitions  and  Special  Rules. — 

(1)  Bond  includes  other  evidences  of  indebtedness.— For 
purposes  of  this  section,  the  term  "bond"  means  a  bond,  deben- 
ture, note,  or  certificate  or  other  evidence  of  indebtedness. 

(2)  Purchase  defined.— For  purposes  of  this  section,  the 
term  "purchase"  means  any  acquisition  of  a  bond,  but  only  if 
the  basis  of  the  bond  is  not  determined  in  whole  or  in  part  by 
reference  to  the  adjusted  basis  of  such  bond  in  the  hands  of  the 
person  from  whom  acquired,  or  under  section  1014(a)  (relating 
to  property  acquired  from  a  decedent). 

(3)  Original  issue  discount,  etc. — For  purposes  of  this  sec- 
tion, the  terms  "original  issue  discount",  "issue  price",  and 
"date  or  original  issue"  shall  have  the  respective  meanings 
given  to  such  terms  by  section  1232(b). 

(4)  Exceptions. — This  section  shall  not  apply  to  any  holder — 

(A)  who  has  purchased  the  bond  at  a  premium,  or 

(B)  which  is  a  life  insurance  company  to  which  section 
[818]  811  (b)  applies. 

(5)  Basis  adjustments. — The  basis  of  any  bond  in  the  hands 
of  the  holder  thereof  shall  be  increased  by  the  amount  includ- 
ed in  his  gross  income  pursuant  to  this  section. 

******* 

SEC.  1235.  SALE  OR  EXCHANGE  OF  PATENTS. 

(a)  General. — A  transfer  (other  than  by  gift,  inheritance,  or 
devise)  of  property  consisting  of  all  substantial  rights  to  a  patent, 
or  an  undivided  interest  therein  which  includes  a  part  of  all  such 
rights,  by  any  holder  shall  be  considered  the  sale  or  exchange  of  a 
capital  asset  held  for  more  than  1  year,  regardless  of  whether  or 
not  payments  in  consideration  of  such  transfer  are — 
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(1)  payable  periodically  over  a  period  generally  coterminous 
with  the  transferee's  use  of  the  patent,  or 

(2)  contingent  on  the  productivity,  use,  or  disposition  of  the 
property  transferred. 

(b)  "Holder"  Defined.— For  purposes  of  this  section,  the  term 
"holder"  means — 

(1)  any  individual  whose  efforts  created  such  property,  or 

(2)  any  other  individual  who  has  acquired  his  interest  in 
such  property  in  exchange  for  consideration  in  money  or 
money's  worth  paid  to  such  creator  prior  to  actual  reduction  to 
practice  of  the  invention  covered  by  the  patent,  if  such  individ- 
ual is  neither — 

(A)  the  employer  of  such  creator,  nor 

(B)  related  to  such  creator  (within  the  meaning  of  sub- 
section (d)). 

(c)  Effective  Date. — This  section  shall  be  applicable  with  regard 
to  any  amounts  received,  or  payments  made,  pursuant  to  a  transfer 
described  in  subsection  (a)  in  any  taxable  year  to  which  this  subti- 
tle applies,  regardless  of  the  taxable  year  in  which  such  transfer 
occurred. 

(d)  Related  Persons. — Subsection  (a)  shall  not  apply  to  any 
transfer,  directly  or  indirectly,  between  persons  specified  within 
any  one  of  the  paragraphs  of  section  267(b)  or  persons  described  in 
section  707(b);  except  that,  in  applying  section  267(b)  and  (c)  and 
section  707(b)  for  purposes  of  this  section — 

(1)  the  phrase  "25  percent  or  more"  shall  be  substituted  for 
the  phrase  "more  than  50  percent"  each  place  it  appears  in 
section  267(b)  or  707(b),  and 

(2)  paragraph  (4)  of  section  267(c)  shall  be  treated  as  provid- 
ing that  the  family  of  an  individual  shall  include  only  his 
spouse,  ancestors,  and  lineal  descendants. 

f  *  *       s  \?  £  *  *  * 

SEC.  1239.  GAIN  FROM  SALE  OF  DEPRECIABLE  PROPERTY  BETWEEN  CER- 
TAIN RELATED  TAXPAYERS. 

(a)  Treatment  of  Gain  as  Ordinary  Income. — In  the  case  of  a 
sale  or  exchange  of  property,  directly  or  indirectly,  between  related 
persons,  any  gain  recognized  to  the  transferor  shall  be  treated  as 
ordinary  income  if  such  property  is,  in  the  hands  of  the  transferee, 
of  a  character  which  is  subject  to  the  allowance  for  depreciation 
provided  in  section  167. 

[(b)  Related  Persons. — For  purposes  of  subsection  (a),  the  term 
"related  persons"  means — 

[(1)  a  husband  and  wife,  and 

[(2)  a  person  and  all  entities  which  are  80-percent  owned  en- 
tities with  respect  to  such  person.] 

(b)  Related  Person. — For  purposes  of  subsection  (a),  the  term 
"related  person"  means  a  person  and  all  entities  which  are  80  per- 
cent-owned entities  with  respect  to  such  person. 
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SEC.  1244.  LOSSES  ON  SMALL  BUSINESS  STOCK. 

(a)  General  Rule. — *  *  * 

******* 

(c)  Section  1244  Stock  Defined. — 

(1)  In  general. — For  purposes  of  this  section,  the  term  "sec- 
tion 1244  stock"  means  [common]  stock  in  a  domestic  corpo- 
ration if— 

(A)  at  the  time  such  stock  is  issued,  such  corporation 
was  a  small  business  corporation, 

(B)  such  stock  was  issued  by  such  corporation  for  money 
or  other  property  (other  than  stock  and  securities),  and 

(C)  such  corporation,  during  the  period  of  its  5  most 
recent  taxable  years  ending  before  the  date  the  loss  on 
such  stock  was  sustained,  derived  more  than  50  percent  of 
its  aggregate  gross  receipts  from  sources  other  than  royal- 
ties, rents  dividends,  interest,  annuities,  and  sales  or  ex- 
changes of  stocks  or  securities. 

******* 

(d)  Special  Rules  — 

(1)  Limitations  on  amount  of  ordinary  loss. — 

(A)  Contributions  of  property  having  basis  in  excess 
of  value. — If— 

(i)  section  1244  stock  was  issued  in  exchange  for 
property, 

(ii)  the  basis  of  such  stock  in  the  hands  of  the  tax- 
payer is  determined  by  reference  to  the  basis  in  his 
hands  of  such  property,  and 

(iii)  the  adjusted  basis  (for  determining  loss)  of  such 
property  immediately  before  the  exchange  exceeded 
its  fair  market  value  at  such  time, 

then  in  computing  the  amount  of  the  loss  on  such  stock  for 
purposes  of  this  section  the  basis  of  such  stock  shall  be  re- 
duced by  an  amount  equal  to  the  excess  described  in 
clause  (iii). 

(B)  Increases  in  basis. — In  computing  the  amount  of  the 
loss  on  stock  for  purposes  of  this  section,  any  increase  in 
the  basis  of  such  stock  (through  contributions  to  the  capi- 
tal of  the  corporation,  or  otherwise)  shall  be  treated  as  al- 
locable to  stock  which  is  not  section  1244  stock. 

(2)  Recapitalizations,  changes  in  name,  etc.— To  the 
extent  provided  in  regulations  prescribed  by  the  Secretary, 
[common]  stock  in  a  corporation,  the  basis  of  which  (in  the 
hands  of  a  taxpayer)  is  determined  in  whole  or  in  part  by  ref- 
erence to  the  basis  in  his  hands  of  stock  in  such  corporation 
which  meets  the  requirements  of  subsection  (c)(1)  (other  than 
subparagraph  (C)  thereof),  or  which  is  received  in  a  reorganiza- 
tion described  in  section  368(a)(1)(F)  in  exchange  for  stock 
which  meets  such  requirements,  shall  be  treated  as  meeting 
such  requirements.  For  purposes  of  paragraphs  (1)(C)  and  (3)(A) 
of  subsection  (c),  a  successor  corporation  in  a  reorganization  de- 
scribed in  section  368(a)(1)(F)  shall  be  treated  as  the  same  cor- 
poration as  its  predecessor. 
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(3)  Relationship  to  net  operating  loss  deduction. — For 
purposes  of  section  172  (relating  to  the  net  operating  loss  de- 
duction), any  amount  of  loss  treated  by  reason  of  this  section 
as  an  ordinary  loss  shall  be  treated  as  attributable  to  a  trade 
or  business  of  the  taxpayer. 

(4)  Individual  defined. — For  purposes  of  this  section,  the 
term  "individual"  does  not  include  a  trust  or  estate. 

******* 

SEC.  1246.  GAIN  OR  FOREIGN  INVESTMENT  COMPANY  STOCK. 

(a)  Treatment  of  Gain  as  Ordinary  Income. — *  *  * 

(b)  Definition  of  Foreign  Investment  Company. — For  purposes 
of  this  section,  the  term  "foreign  investment  company"  means  any 
foreign  corporation  which,  for  any  taxable  year  beginning  after  De- 
cember 31,  1962,  is — 

(1)  registered  under  the  Investment  Company  Act  of  1940,  as 
amended  (15  U.S.C.  80a-l  to  80b-2),  either  as  a  management 
company  or  as  a  unit  investment  trust,  or 

[(2)  engaged  (or  holding  itself  out  as  being  engaged)  primar- 
ily in  the  business  of  investing,  reinvesting,  or  trading  in  secu- 
rities (within  the  meaning  of  section  3(a)(1)  of  such  Act,  as  lim- 
ited by  paragraphs  (2)  through  (10)  (except  paragraph  (6)(Q) 
and  paragraphs  (12)  through  (15)  of  section  3(c)  of  such  Act)  at 
a  time  when  more  than  50  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to  vote,  or  of  the  total 
value  of  shares  of  all  classes  of  stock,  was  held,  directly  or  indi- 
rectly (within  the  meaning  of  section  958(a)),  by  United  States 
persons  (as  defined  in  section  7701(a)(30)).] 

(2)  engaged  (or  holding  itself  out  as  being  engaged)  primarily 
in  the  business  of  investing,  reinvesting,  or  trading  in — 

(A)  securities  (as  defined  in  section  2(a)(36)  of  the  Invest- 
ment Company  Act  of  1940,  as  amended), 

(B)  commodities,  or 

(C)  any  interest  (including  a  futures  or  forward  contract 
or  option)  in  property  described  in  subparagraph  (A)  or  (B), 

at  a  time  when  50  percent  or  more  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to  vote,  or  the  total  value 
of  all  classes  of  stock,  was  held  directly  (or  indirectly  through 
applying  paragraphs  (2)  and  (3)  of  section  958(a)  and  paragraph 
(i)  of  section  318(a))  by  United  States  persons  (as  defined  in  sec- 
tion 7701(a)(3)). 

******* 

SEC.  1248.  GAIN  FROM  CERTAIN  SALES  OR  EXCHANGES  OF  STOCK  IN  CER- 
TAIN FOREIGN  CORPORATIONS. 

(a)  General  Rule. — *  *  * 

******* 

(c)  Determination  of  Earnings  and  Profits. — 

(1)  In  general. — Except  as  provided  in  section  312(k)(4),  for 
purposes  of  this  section  the  earnings  and  profits  of  any  foreign 
corporation  for  any  taxable  year  shall  be  determined  according 
to  rules  substantially  similar  to  those  applicable  to  domestic 
corporations,  under  regulations  prescribed  by  the  Secretary. 
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Earnings  and  profits  of  subsidiaries  of  foreign  corpora- 
tions.— If— 

(A)  subsection  (a)  or  (f)  applies  to  a  sale,  exchange,  or  dis- 
tribution by  a  United  States  person  of  stock  of  a  foreign 
corporation  and,  by  reason  of  the  ownership  of  the  stock 
sold  or  exchanged,  such  person  owned  within  the  meaning 
of  section  958(a)(2)  stock  of  any  other  foreign  corporation; 
and 

(B)  such  person  owned,  within  the  meaning  of  section 
958(a),  or  was  considered  as  owning  by  applying  the  rules 
of  ownership  of  section  958(b),  10  percent  or  more  of  the 
total  combined  voting  power  of  all  classes  of  stock  entitled 
to  vote  of  such  other  foreign  corporation  at  any  time 
during  the  5-year  period  ending  on  the  date  of  the  sale  or 
exchange  when  such  other  foreign  corporation  was  a  con- 
trolled foreign  corporation  (as  defined  in  section  957), 

then,  for  purposes  of  this  section,  the  earnings  and  profits  of 
the  foreign  corporation  the  stock  of  which  is  sold  or  exchanged 
which  are  attributable  to  the  stock  sold  or  exchanged  shall  be 
deemed  to  include  the  earnings  and  profits  of  such  other  for- 
eign corporation  which — 

(C)  are  attributable  (under  regulations  prescribed  by  the 
Secretary)  to  the  stock  of  such  other  foreign  corporation 
which  such  person  owned  within  the  meaning  of  section 
958(a)(2)  (by  reason  of  his  ownership  within  the  meaning  of 
section  958(a)(1)(A)  of  the  stock  sold  or  exchanged)  on  the 
date  of  such  sale  or  exchange  (or  on  the  date  of  any  sale  or 
exchange  of  the  stock  of  such  other  foreign  corporation  oc- 
curring during  the  5-year  period  ending  on  the  date  of  the 
sale  or  exchange  of  the  stock  of  such  foreign  corporation, 
to  the  extent  not  otherwise  taken  into  account  under  this 
section  but  not  in  excess  of  the  fair  market  value  of  the 
stock  of  such  other  foreign  corporation  sold  or  exchanged 
over  the  basis  of  such  stock  (for  determining  gain)  in  the 
hands  of  the  transferor);  and 

(D)  were  accumulated  in  taxable  years  of  such  other  cor- 
poration beginning  after  December  31,  1962,  and  during 
the  period  or  periods — 

(i)  such  other  corporation  was  a  controlled  foreign 
corporation,  and 

(ii)  such  person  owned  within  the  meaning  of  section 
958(a)  [(2)]  the  stock  of  such  other  foreign  corpora- 
tion. 

******* 

(i)  Cross  Reference — 

For  provision  excluding  amounts  previously  taxed  under  this 
section  from  gross  income  when  subsequently  distributed,  see 
section  959(e). 
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SEC.    1250.    GAIN    FROM    DISPOSITIONS    OF    CERTAIN  DEPRECIABLE 
REALTY. 

(a)  General  Rule. — Except  as  otherwise  provided  in  this  sec- 
tion— 

(1)  Additional  depreciation  after  December  31,  1975  — 

*  *  * 

******* 

(4)  Cross  reference — 

For  reduction  in  the  case  of  corporations  on  capital  gain 
treatment  under  this  section,  see  section  291(a)(1). 

[SEC.  1251.  GAIN  FROM  DISPOSITION  OF  PROPERTY  USED  IN  FARMING 
WHERE  FARM  LOSSES  OFFSET  NONFARM  INCOME. 

[(a)  Circumstances  Under  Which  Section  Applies.— This  sec- 
tion shall  apply  with  respect  to  any  taxable  year  only  if — 
[(1)  there  is  a  farm  net  loss  for  the  taxable  year,  or 
[(2)  there  is  a  balance  in  the  excess  deductions  account  as  of 
the  close  of  the  taxable  year  after  applying  subsection  (b)(3)(A). 
[(b)  Excess  Deductions  Account. — 

[(1)  Requirement. — Each  taxpayer  subject  to  this  section 
shall,  for  purposes  of  this  section,  establish  and  maintain  an 
excess  deductions  account. 

[(2)  Additional  to  account. — 

[(A)  General  rule. — There  shall  be  added  to  the  excess 
deductions  account  for  each  taxable  year  an  amount  equal 
to  the  farm  net  loss. 

[(B)  Exceptions. — In  the  case  of  an  individual  (other 
than  a  trust)  and,  except  as  provided  in  this  subparagraph, 
in  the  case  of  an  S  corporation,  subparagraph  (A)  shall 
apply  for  a  taxable  year — 

[(i)  only  if  the  taxpayer's  nonfarm  adjusted  gross 
income  for  such  year  exceeds  $50,000,  and 

[(h)  only  to  the  extent  the  taxpayer's  farm  net  loss 
for  such  year  exceeds  $25,000. 
This  subparagraph  shall  not  apply  to  an  S  corporation  for 
a  taxable  year  if  on  any  day  of  such  year  a  shareholder  of 
such  corporation  is  an  individual  who,  for  his  taxable  year 
with  which  or  within  which  the  taxable  year  of  the  corpo- 
ration ends,  has  a  farm  net  loss  or  is  a  shareholder  of  an- 
other S  corporation  which  has  a  farm  net  loss  for  its  tax- 
able year  ending  within  such  taxable  year  of  the  individu- 
al. For  purposes  of  clause  (i),  in  the  case  of  an  S  corpora- 
tion the  nonfarm  adjusted  gross  income  of  the  corporation 
shall  be  increased  by  the  amount  of  the  nonfarm  adjusted 
gross  income  of  that  shareholder  (on  any  day  of  the  corpo- 
ration's taxable  year)  who  has  the  highest  amount  of  all 
such  shareholders  of  nonfarm  adjusted  gross  income  for 
his  taxable  year  with  which  or  within  the  taxable  year  of 
the  corporation  ends. 

[(C)  Married  individuals. — In  the  case  of  a  husband  or 
wife  who  files  a  separate  return,  the  amount  specified  in 
subparagraph  (B)(i)  shall  be  $25,000  in  lieu  of  $50,000,  and 
in  subparagraph  (B)(ii)  shall  be  $12,500  in  lieu  of  $25,000. 
This  subparagraph  shall  not  apply  if  the  spouse  of  the  tax- 
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payer  does  not  have  any  nonfarm  adjusted  gross  income 
for  the  taxable  year. 

[(D)  Nonfarm  adjusted  gross  income— For  purposes 
of  this  section,  the  term  ' 'nonfarm  adjusted  gross  income" 
means  adjusted  gross  income  (taxable  income,  in  the  case 
of  an  S  corporation)  computed  without  regard  to  income  or 
deductions  attributable  to  the  business  of  farming. 

[(E)  Termination  of  additions. — No  amount  shall  be 
added  to  the  excess  deductions  account  for  any  taxable 
year  beginning  after  December  31,  1975. 
[(3)  Subtractions  from  account. — If  there  is  any  amount 
in  the  excess  deductions  account  at  the  close  of  any  taxable 
year  (determined  before  any  amount  is  subtracted  under  this 
paragraph  for  such  year)  there  shall  be  subtracted  from  the  ac- 
count— 

[(A)  an  amount  equal  to  the  farm  net  income  for  such 
year,  plus  the  amount  (determined  as  provided  in  regula- 
tions prescribed  by  the  Secretary)  necessary  to  adjust  the 
account  for  deductions  which  did  not  result  in  a  reduction 
of  the  taxpayer's  tax  under  this  subtitle  for  the  taxable 
year  or  any  preceding  taxable  year,  and 

[(B)  after  applying  paragraph  (2)  or  subparagraph  (A)  of 
this  paragraph  (as  the  case  may  be),  an  amount  equal  to 
the  sum  of  the  amounts  treated,  solely  by  reason  of  the  ap- 
plication of  subsection  (c),  as  ordinary  income. 
In  the  case  of  a  corporation  which  has  made  or  received  a 
transfer  described  in  clause  (ii)  of  paragraph  (5)(A),  subtrac- 
tions from  the  excess  deductions  account  shall  be  determined, 
in  such  manner  as  the  Secretary  shall  prescribe,  applying  this 
paragraph  to  the  farm  net  income,  and  the  amounts  described 
in  subparagraph  (B),  of  the  transferor  corporation  and  the 
transferee  corporation  on  an  aggregate  basis. 

[(4)  Exception  for  taxpayers  using  certain  accounting 

METHODS.— 

[(A)  General  rule. — Except  to  the  extent  that  the  tax- 
payer has  succeeded  to  an  excess  deductions  account  as 
provided  in  paragraph  (5),  additions  to  the  excess  deduc- 
tions account  shall  not  be  required  by  a  taxpayer  who 
elects  to  compute  taxable  income  from  farming  (i)  by  using 
inventories,  and  (ii)  by  charging  to  capital  account  all  ex- 
penditures paid  or  incurred  which  are  properly  chargeable 
to  capital  account  (including  such  expenditures  which  the 
taxpayer  may,  under  this  chapter  or  regulations  prescribed 
thereunder,  otherwise  treat  or  elect  to  treat  as  expendi- 
tures which  are  not  chargeable  to  capital  account). 

[(B)  Time,  manner,  and  effect  of  election. — An  elec- 
tion under  subparagraph  (A)  for  any  taxable  year  shall  be 
filed  within  the  time  prescribed  by  law  (including  exten- 
sions thereof)  for  filing  the  return  for  such  taxable  year, 
and  shall  be  made  and  filed  in  such  manner  as  the  Sec- 
retary shall  prescribe  by  regulations.  Such  election  shall 
be  binding  on  the  taxpayer  for  such  taxable  year  and  for 
all  subsequent  taxable  years  and  may  not  be  revoked 
except  with  the  consent  of  the  Secretary. 
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[(C)  Change  of  method  of  accounting,  etc. — If,  in 
order  to  comply  with  the  election  made  under  subpara- 
graph (A),  a  taxpayer  changes  his  method  of  accounting  in 
computing  taxable  income  from  the  business  of  farming, 
such  change  shall  be  treated  as  having  been  made  with 
the  consent  of  the  Secretary  and  for  purposes  of  section 
481(a)(2)  shall  be  treated  as  a  change  not  initiated  by  the 
taxpayer. 
[(5)  Transfer  of  account. — 

[(A)  Certain  corporate  transactions. — 

[(i)  In  the  case  of  a  transfer  described  in  subsection 

(d)  (3)  to  which  section  371(a),  374(a),  or  381  applies,  the 
acquiring  corporation  shall  succeed  to  and  take  into 
account  as  of  the  close  of  the  day  of  distribution  or 
transfer,  the  excess  deductions  account  of  the  transfer- 
or. 

[(ii)  In  the  case  of  a  transfer  which  is  described  in 
subsection  (d)(3),  which  is  in  connection  with  a  reorga- 
nization described  in  section  368(a)(1)(D),  and  which  is 
not  described  in  clause  (i),  the  transferee  corporation 
shall  be  deemed  to  have  an  excess  deductions  account 
in  an  amount  equal  to  the  amount  in  the  excess  de- 
ductions account  of  the  transferor.  The  transferor's 
excess  deductions  account  shall  not  be  reduced  by 
reason  of  the  preceding  sentence. 
[(B)  Certain  gifts. — If— 

[(i)  farm  recapture  property  is  disposed  of  by  gift, 
and 

[(ii)  the  potential  gain  (as  defined  in  subsection 

(e)  (5))  on  farm  recapture  property  disposed  of  by  gifts 
during  any  one-year  period  in  which  any  such  gift 
occurs  is  more  than  25  percent  of  the  potential  gain  on 
farm  recapture  property  held  by  the  donor  immedi- 
ately prior  to  the  first  of  such  gifts, 

each  donee  of  the  property  shall  succeed  (at  the  time  the 
first  of  such  gifts  is  made,  but  in  an  amount  determined  as 
of  the  close  of  the  donor's  taxable  year  in  which  the  first 
of  such  gifts  is  made)  to  the  same  proportion  of  the  donor's 
excess  deductions  account  (determined,  after  the  applica- 
tion of  paragraphs  (2)  and  (3)  with  respect  to  the  donor,  as 
of  the  close  of  such  taxable  year),  as  the  potential  gain  on 
the  property  received  by  such  donee  bears  to  the  aggregate 
potential  gain  on  farm  recapture  property  held  by  the 
donor  immediately  prior  to  the  first  of  such  gifts. 
[(6)  Joint  return. — In  the  case  of  an  addition  to  an  excess 
deductions  account  for  a  taxable  year  for  which  a  joint  return 
was  filed  under  section  6013,  for  any  subsequent  taxable  year 
for  which  a  separate  return  was  filed  the  Secretary  shall  pro- 
vide rules  for  allocating  any  remaining  amount  of  such  addi- 
tion in  a  manner  consistent  with  the  purposes  of  this  section. 
[(c)  Ordinary  Income.— 

[(1)  General  rule. — Except  as  otherwise  provided  in  this 
section,  if  farm  recapture  property  (as  defined  in  subsection 
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(e)(1))  is  disposed  of  during  a  taxable  year  beginning  after  De- 
cember 31,  1969,  the  amount  by  which — 

[(A)  in  the  case  of  a  sale,  exchange,  or  involuntary  con- 
version, the  amount  realized,  or 

[(B)  in  the  case  of  any  other  disposition,  the  fair  market 
value  of  such  property, 
exceeds  the  adjusted  basis  of  such  property  shall  be  treated  as 
ordinary  income.  Such  gain  shall  be  recognized  notwithstand- 
ing any  other  provision  of  this  subtitle. 
[(2)  Limitation.— 

[(A)  Amount  in  excess  deductions  account— The  ag- 
gregate of  the  amounts  treated  under  paragraph  (1)  as  or- 
dinary income  for  any  taxable  year  shall  not  exceed  the 
amount  in  the  excess  deductions  account  at  the  close  of 
the  taxable  year  after  applying  subsection  (b)(3)(A). 

[(B)  Dispositions  taken  into  account— If  the  aggre- 
gate of  the  amounts  to  which  paragraph  (1)  applies  is  lim- 
ited by  the  application  of  subparagraph  (A),  paragraph  (1) 
shall  apply  in  respect  of  such  dispositions  (and  in  such 
amounts)  as  provided  under  regulations  prescribed  by  the 
Secretary. 

[(C)  Special  rule  for  dispositions  of  land. — In  apply- 
ing subparagraph  (A),  any  gain  on  the  sale  or  exchange  of 
land  shall  be  taken  into  account  only  to  the  extent  of  its 
potential  gain  (as  defined  in  subsection  (e)(5)). 
[(d)  Exceptions  and  Special  Rules.— 

[(1)  Gifts. — Subsection  (c)  shall  not  apply  to  a  disposition  by 
gift. 

[(2)  Transfer  at  death. — Except  as  provided  in  section  691 
(relating  to  income  in  respect  of  a  decedent),  subsection  (c) 
shall  not  apply  to  a  transfer  at  death. 

[(3)  Certain  corporate  transactions. — If  the  basis  of  prop- 
erty in  the  hands  of  a  transferee  is  determined  by  reference  to 
its  basis  in  the  hands  of  the  transferor  by  reason  of  the  appli- 
cation of  section  332,  351,  361,  371(a),  or  374(a),  then  the 
amount  of  gain  taken  into  account  by  the  transferor  under 
subsection  (c)(1)  shall  not  exceed  the  amount  of  gain  recognized 
to  the  transferor  on  the  transfer  of  such  property  (determined 
without  regard  to  this  section).  This  paragraph  shall  not  apply 
to  a  disposition  to  an  organization  (other  than  a  cooperative  de- 
scribed in  section  521)  which  is  exempt  from  the  tax  imposed 
by  this  chapter. 

[(4)  Like  kind  exchanges;  involuntary  conversion,  etc.— 
If  property  is  disposed  of  and  gain  (determined  without  regard 
to  this  section)  is  not  recognized  in  whole  or  in  part  under  sec- 
tion 1031  or  1033,  then  the  amount  of  gain  taken  into  account 
by  the  transferor  under  subsection  (c)(1)  shall  not  exceed  the 
sum  of — 

[(A)  the  amount  of  gain  recognized  on  such  disposition 
(determined  without  regard  to  this  section),  plus 

[(B)  the  fair  market  value  of  property  acquired  with  re- 
spect to  which  no  gain  is  recognized  under  subparagraph 
(A),  but  which  is  not  farm  recapture  property. 
[(5)  Partnerships. — 
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[(A)  In  general. — In  the  case  of  a  partnership,  each 
partner  shall  take  into  account  separately  his  distributive 
share  of  the  partnership's  farm  net  losses,  gains  from  dis- 
positions of  farm  recapture  property,  and  other  items  in 
applying  this  section  to  the  partner. 

[(B)  Transfers  to  partnerships. — If  farm  recapture 
property  is  contributed  to  a  partnership  and  gain  (deter- 
mined without  regard  to  this  section)  is  not  recognized 
under  section  721,  then  the  amount  of  gain  taken  into  ac- 
count by  the  transferor  under  subsection  (c)(1)  shall  not 
exceed  the  excess  of  the  fair  market  value  of  farm  recap- 
ture property  transferred  over  the  fair  market  value  of  the 
partnership  interest  attributable  to  such  property.  If  the 
partnership  agreement  provides  for  an  allocation  of  gain 
to  the  contributing  partner  with  respect  to  farm  recapture 
property  contributed  to  the  partnership  (as  provided  in 
section  704(c)(2)),  the  partnership  interest  of  the  contribut- 
ing partner  shall  be  deemed  to  be  attributable  to  such 
property. 

[(6)  Property  transferred  to  controlled  corporations. — 
Except  for  transactions  described  in  subsection  (b)(5)(A),  in  the 
case  of  a  transfer,  described  in  paragraph  (3),  of  farm  recapture 
property  to  a  corporation,  stock  or  securities  received  by  a 
transferor  in  the  exchange  shall  be  farm  recapture  property  to 
the  extent  attributable  to  the  fair  market  value  of  farm  recap- 
ture property  (or,  in  the  case  of  land,  if  less,  the  adjusted  basis 
plus  the  potential  gain  (as  defined  in  subsection  (e)(5))  on  farm 
recapture  property)  contributed  to  the  corporation  by  such 
transferor. 

[(e)  Definitions. — For  purposes  of  this  section — 
[(1)  Farm  recapture  property. — The  term  "farm  recapture 
property"  means — 

[(A)  any  property  (other  than  section  1250  property)  de- 
scribed in  paragraph  (1)  (relating  to  business  property  held 
for  more  than  1  year),  (3)  (relating  to  livestock),  or  (4)  (re- 
lating to  an  unharvested  crop)  of  section  1231(b)  which  is 
or  has  been  used  in  the  trade  or  business  of  farming  by  the 
taxpayer  or  by  a  transferor  in  a  transaction  described  in 
subsection  (b)(5),  and 

[(B)  any  property  the  basis  of  which  in  the  hands  of  the 
taxpayer  is  determined  with  reference  to  the  adjusted 
basis  of  property  which  was  farm  recapture  property  in 
the  hands  of  the  taxpayer  within  the  meaning  of  subpara- 
graph (A). 

[(2)  Farm  net  loss. — The  term  "farm  net  loss"  means  the 
amount  by  which — 

[(A)  the  deductions  allowed  or  allowable  by  this  chapter 
which  are  directly  connected  with  the  carrying  on  of  the 
trade  or  business  of  farming,  exceed 

[(B)  the  gross  income  derived  from  such  trade  or  busi- 
ness. 

Gains  and  losses  on  the  disposition  of  farm  recapture  property 
referred  to  in  section  1231(a)  (determined  without  regard  to 
this  section  or  section  1245(a))  shall  not  be  taken  into  account. 
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[(3)  Farm  net  income. — The  term  "farm  net  income' '  means 
the  amount  by  which  the  amount  referred  to  in  paragraph 
(2)(B)  exceeds  the  amount  referred  to  in  paragraph  (2)(A). 
[(4)  Trade  or  business  of  farming.— 

[(A)  Horse  racing. — In  the  case  of  a  taxpayer  engaged 
in  the  raising  of  horses,  the  term  "trade  or  business  of 
farming"  includes  the  racing  of  horses. 

[(B)  Several  businesses  of  farming. — If  a  taxpayer  is 
engaged  in  more  than  one  trade  or  business  of  farming,  all 
such  trades  and  businesses  shall  be  treated  as  one  trade  or 
business. 

[(5)  Potential  gain. — The  term  "potential  gain"  means  an 
amount  equal  to  the  excess  of  the  fair  market  value  of  proper- 
ty over  its  adjusted  basis,  but  limited  in  the  case  of  land  to  the 
extent  of  the  deductions  allowable  in  respect  to  such  land 
under  sections  175  (relating  to  soil  and  water  conservation  ex- 
penditures) and  182  (relating  to  expenditures  by  farmers  for 
clearing  land)  for  the  taxable  year  and  the  4  preceding  taxable 
years.] 

SEC.  1252.  GAIN  FROM  DISPOSITION  OF  FARM  LAND. 

(a)  General  Rule.— 

(1)  Ordinary  income.— Except  as  otherwise  provided  in  this 
section,  if  farm  land  which  the  taxpayer  has  held  for  less  than 
10  years  is  disposed  of  during  a  taxable  year  beginning  after 
December  31,  1969,  the  lower  of— 

(A)  the  applicable  percentage  of  the  aggregate  of  the  de- 
ductions allowed  under  sections  175  (relating  to  soil  and 
water  conservation  expenditures)  and  182  (relating  to  ex- 
penditures by  farmers  for  clearing  land)  for  expenditures 
made  by  the  taxpayer  after  December  31,  1969,  with  re- 
spect to  the  farm  land  or 

(B)  the  excess  of — 

(i)  the  amount  realized  (in  the  case  of  a  sale,  ex- 
change, or  involuntary  conversion),  or  the  fair  market 
value  of  the  farm  land  (in  the  case  of  any  other  dispo- 
sition), over 

(ii)  the  adjusted  basis  of  such  land, 

shall  be  treated  as  ordinary  income.  Such  gain  shall  be  recog- 
nized notwithstanding  any  other  provision  of  this  subtitle  [, 
except  that  this  section  shall  not  apply  to  the  extent  section 
1251  applies  to  such  gain] . 

(2)  Farm  land. — For  purposes  of  this  section,  the  term  "farm 
land"  means  any  land  with  respect  to  which  deductions  have 
been  allowed  under  section  175  (relating  to  soil  and  water  con- 
servation expenditures)  or  182  (relating  to  expenditures  by 
farmers  for  clearing  land). 

(3)  Applicable  percentage. — For  purposes  of  this  section — 


The  applicable 

If  the  farm  land  is  disposed  of—  percentage  is — 

Within  5  years  after  the  date  it  was  acquired   100  percent. 

Within  the  sixth  year  after  it  was  acquired   80  percent. 

Within  the  seventh  year  after  it  was  acquired   60  percent. 

Within  the  eighth  year  after  it  was  acquired   40  percent. 

Within  the  ninth  year  after  it  was  acquired   20  percent. 

10  or  more  years  after  it  was  acquired   0  percent. 
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(b)  Special  Rules. — Under  regulations  prescribed  by  the  Secre- 
tary, rules  similar  to  the  rules  of  section  1245  shall  be  applied  for 
purposes  of  this  section. 

******* 

SEC.  1256.  REGULATED  FUTURES  CONTRACTS  MARKED  TO  MARKET 
(a)  General  Rule. — *  *  * 

******* 

(g)  Foreign  Currency  Contract  Defines. — 

(1)  Foreign  currency  contract. — For  purposes  of  this  sec- 
tion, the  term  "foreign  currency  contract"  means  a  contract — 

(A)  which  requires  delivery  of  a  foreign  currency  which 
is  a  currency  in  which  positions  are  also  traded  through 
regulated  futures  contracts  (or  the  settlement  of  which  de- 
pends on  the  value  of  such  a  currency), 

(B)  which  is  traded  in  the  interbank  market,  and 

(C)  which  is  entered  into  at  arm's  length  at  a  price  de- 
termined by  reference  to  the  price  in  the  interbank 
market. 

(2)  Regulations. — The  Secretary  shall  prescribe  such  regula- 
tions as  may  be  necessary  or  appropriate  to  carry  out  the  pur- 
poses of  paragraph  (1),  including  regulations  excluding  from 
the  application  of  paragraph  (1)  any  contract  (or  type  of  con- 
tract) if  its  application  thereto  would  be  inconsistent  with  such 
purposes. 

******* 

SEC.  1257.  CAPITAL  GAIN  TREATMENT  FOR  PORTION  OF  GAIN  ON  SALE  OF 
CONDOMINIUM  UNITS  CONVERTED  FROM  EXISTING  STRUC- 
TURES. 

(a)  General  Rule. — For  purposes  of  this  title,  any  gain  recog- 
nized by  the  taxpayer  on  the  sale  or  exchange  of  any  qualified  con- 
dominium unit  shall  be  treated  as  gain  from  the  sale  of  property 
used  in  the  trade  or  business  (as  defined  in  section  1231(b))  to  the 
extent  that  the  gain  so  recognized  does  not  exceed  such  unit's  alloca- 
ble capital  gain  amount. 

(b)  Qualified  Condominium  Unit. — For  purposes  of  this  sec- 
tion— 

(1)  In  general. — The  term  "qualified  condominium  unit" 
means  any  condominium  unit  resulting  from  the  conversion  of 
qualified  real  property  into  condominium  units. 

(2)  Qualified  real  property. — The  term  "qualified  real 
property"  means  any  real  property — 

(A)  which  consists  of  one  or  more  structures  (and  the 
land  necessary  for  the  use  of  the  structures)  used  in  a  trade 
or  business  of  the  taxpayer  at  all  times  during  the  5-year 
period  ending  on  the  determination  date,  and 

(B)  with  respect  to  which  the  taxpayer  makes  an  election 
under  this  section. 
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(3)  Special  rule  where  property  acquired  by  inheritance 
or  devise,  etc. — For  purposes  of  this  subsection,  the  taxpayer 
shall  be  treated  as  holding  any  property  and  as  using  such 
property  in  his  trade  or  business  during  any  period  during 
which  such  property  was  held  and  so  used — 

(A)  in  the  case  of  property  acquired  by  inheritance  or 
devise,  by  the  decedent,  or 

(B)  by  any  other  person  if  the  basis  of  such  property  in 
the  hands  of  the  taxpayer  is  determined  (in  whole  or  in 
part)  by  reference  to  the  basis  of  such  property  in  the  hands 
of  such  other  person. 

(c)  Allocable  Capital  Gain  Amount. — For  purposes  of  this  sec- 
tion— 

(1)  In  general. — The  term  "allocable  capital  gain  amount" 
means,  with  respect  to  any  qualified  condominium  unit,  the 
portion  of  the  imputed  capital  gain  determined  under  para- 
graph (2)  with  respect  to  the  qualified  real  property  which  is  al- 
located to  such  unit  under  paragraph  (3). 

(2)  Imputed  capital  gain.— The  term  "imputed  capital  gain" 
means,  with  respect  to  any  qualified  real  property,  the  amount 
of  the  gain  (if  any)  which — 

(A)  would  have  resulted  had  such  property  been  sold  on 
the  determination  date  for  an  amount  equal  to  its  fair 
market  value  on  such  date,  and 

(B)  would  have  not  been  treated  as  ordinary  income 
under  section  1245  or  1250. 

(3)  Allocation  among  units. — The  amount  of  the  imputed 
capital  gain  shall  be  allocated  among  condominium  units  in 
proportion  to  their  respective  fair  market  values  on  the  determi- 
nation date. 

(4)  Fair  market  value  determinations. — For  purposes  of 
paragraphs  (2)  and  (3),  the  fair  market  value  (and  adjusted 
basis)  of  any  qualified  real  property  (and  of  any  condominium 
unit)  shall  be  determined  without  regard  to  any  improvement 
made  in  anticipation  of  the  conversions  into  condominium 
units. 

(5)  Determination  date.— The  term  "determination  date" 
means,  with  respect  to  any  qualified  real  property,  the  earliest 
of- 

(A)  the  day  on  which  the  taxpayer  adopted  a  plan  to  con- 
vert such  property  into  condominium  units, 

(B)  the  day  on  which  substantial  improvements  were  first 
made  to  such  property  in  anticipation  of  the  conversion  into 
condominium  units,  or 

(C)  the  day  on  which  the  form  of  ownership  of  such  prop- 
erty is  changed  into  condominium  units. 

(d)  Special  Rules. — 

(1)  Election. — An  election  under  subsection  (a)  shall  be  made 
at  such  time  and  in  such  manner  as  the  Secretary  shall  by  regu- 
lations prescribe.  Such  as  election,  once  made,  may  be  revoked 
only  with  the  consent  of  the  Secretary. 

(2)  Special  rule  for  carryover  basis  transactions.— If 
any  taxpayer  makes  an  election  under  this  section  with  respect 
to  any  qualified  real  property,  the  same  tax  treatment  which 
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would  apply  to  the  taxpayer  shall  also  apply  to  any  other 
person  whose  basis  in  such  property  is  determined  (in  whole  or 
in  part)  by  reference  to  the  basis  of  such  property  in  the  hands 
of  the  taxpayer. 

(3)  Special  rule  where  substantial  valuation  overstate- 
ments.— 

(A)  In  general. — If  the  percentage  determined  by  divid- 
ing— 

(i)  the  amount  claimed  for  purposes  of  subsection  (c) 
as  the  value  of  any  qualified  real  property  on  the  deter- 
mination date,  by 

(ii)  the  amount  determined  to  be  the  correct  value  of 
such  property  on  such  date  for  purposes  of  subsection 
(c), 

exceeds  115  percent,  for  purposes  of  this  section,  the  amount 
of  the  imputed  capital  gain  shall  be  reduced  by  the  amount 
determined  under  subparagraph  (B). 

(B)  Amount  of  reduction.— The  amount  of  the  reduc- 
tion determined  under  this  subparagraph  is  an  amount 
equal  to — 

(i)  20  percent  of  the  amount  which  (but  for  this  para- 
graph) would  be  the  imputed  capital  gain, 

(ii)  for  each  full  percentage  point  by  which  the  per- 
centage determined  under  subparagraph  (A)  exceeds 
115  percent. 

Subchapter  Q — Readjustment  of  Tax  Between  Years 
and  Special  Limitations 

******* 

PART  VII— RECOVERIES  OF  FOREIGN  EXPROPRIATION 

LOSSES 

******* 

SEC.  1351.  TREATMENT  OF  RECOVERIES  OF  FOREIGN  EXPROPRIATION 
LOSSES. 

(a)  Election. — 

(1)  In  general —This  section  shall  apply  only  to  a  recovery, 
by  a  domestic  corporation  subject  to  the  tax  imposed  by  section 
11  or  [802,]  801;  of  a  foreign  expropriation  loss  sustained  by 
such  corporation  and  only  if  such  corporation  was  subject  to  that 
tax  imposed  by  section  11  or  [802,]  801;  as  the  case  may  be,  for 
the  year  of  the  loss  and  elects  to  have  the  provisions  of  this  sec- 
tion apply  with  respect  to  such  loss. 

(2)  Time,  manner,  and  scope.— An  election  under  paragraph 
(1)  shall  be  made  at  such  time  and  in  such  manner  as  the  Sec- 
retary may  prescribe  by  regulations.  An  election  made  with  re- 
spect to  any  foreign  expropriation  loss  shall  apply  to  all  recov- 
eries in  respect  of  such  loss. 
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(c)  Amount  of  Recovery. — 

(1)  General  Rule. — The  amount  of  any  recovery  of  a  foreign 
expropriation  loss  is  the  amount  of  money  and  the  fair  market 
value  of  other  property  received  in  respect  of  such  loss,  deter- 
mined as  of  the  date  of  receipt. 

(2)  Special  rule  for  life  insurance  companies.— The 
amount  of  any  recovery  of  a  foreign  expropriation  loss  in- 
cludes, in  the  case  of  a  life  insurance  company,  the  amount  of 
decrease  of  any  item  taken  into  account  under  section  [810] 
807(c),  to  the  extent  such  decrease  is  attributable  to  the  re- 
lease, by  reason  of  such  loss,  of  its  liabilities  with  respect  to 
such  item. 

******* 

(i)  Adjustments  for  Succeeding  Years. — For  purposes  of  this 
subtitle,  proper  adjustment  shall  be  made,  under  regulations  pre- 
scribed by  the  Secretary,  in — 

(1)  the  credit  under  section  [33]  27  (relating  to  foreign  tax 
credit), 

(2)  the  credit  under  section  38  (relating  to  [investment]  gen- 
eral business  credit), 

(3)  the  net  operating  loss  deduction  under  section  172,  or  the 
operations  loss  deduction  under  section  [812,]  810, 

(4)  the  capital  loss  carryover  under  section  1212(a),  and 

(5)  such  other  items  as  may  be  specified  by  such  regulations, 
for  the  taxable  year  of  a  recovery  of  a  foreign  expropriation  loss  to 
which  this  section  applies,  and  for  succeeding  taxable  years,  to  take 
into  account  items  changed  in  making  the  computations  under  sub- 
section (d)  for  taxable  years  prior  to  the  taxable  year  of  such  recov- 
ery. 

Subchapter  S — Tax  Treatment  of  S  Corporations  and 
Their  Shareholders 

******* 

PART  I— IN  GENERAL 

******* 

SEC.  1361.  S  CORPORATION  DEFINED. 

(a)  S  Corporation  Defined.—*  *  * 

******* 

(c)  Special  Rules  for  Applying  Subsection  (b).— 

(1)  Husband  and  wife  treated  as  i  shareholder. — For  pur- 
poses of  subsection  (b)(1)(A),  a  husband  and  wife  (and  their  es- 
tates) shall  be  treated  as  1  shareholder. 

(2)  Certain  trusts  permitted  as  shareholders. — 

(A)  In  general. — For  purposes  of  subsection  (b)(1)(B),  the 
following  trusts  may  be  shareholders: 

(i)  A  trust  all  of  which  is  treated  (under  subpart  E  of 
part  I  of  subchapter  J  of  this  chapter)  as  owned  by  an 
individual  who  is  a  citizen  or  resident  of  the  United 
States. 
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(ii)  A  trust  which  was  described  in  clause  (i)  immedi- 
ately before  the  death  of  the  deemed  owner  and  which 
continues  in  existence  after  such  death,  but  only  for 
the  60-day  period  beginning  on  the  day  of  the  deemed 
owner's  death.  If  a  trust  is  described  in  the  preceding 
sentence  and  if  the  entire  corpus  of  the  trust  is  includ- 
ible in  the  gross  estate  of  the  deemed  owner,  the  pre- 
ceding sentence  shall  be  applied  by  substituting  "2- 
year  period"  for  "60-day  period". 

(iii)  A  trust  with  respect  to  stock  transferred  to  it 
pursuant  to  the  terms  of  a  will,  but  only  for  the  60-day 
period  beginning  on  the  day  on  which  such  stock  is 
transferred  to  it. 

(iv)  A  trust  created  primarily  to  exercise  the  voting 
power  of  stock  transferred  to  it. 

This  subparagraph  shall  not  apply  to  any  foreign  trust. 

(B)  Treatment  as  shareholders. — For  purposes  of  sub- 
section (b)(1) — 

(i)  In  the  case  of  a  trust  described  in  clause  (i)  of  sub- 
paragraph (A),  the  deemed  owner  shall  be  treated  as 
the  shareholder. 

(ii)  In  the  case  of  a  trust  described  in  clause  (ii)  of 
subparagraph  (A),  the  estate  of  the  deemed  owner 
shall  be  treated  as  the  shareholder. 

(iii)  In  the  case  of  a  trust  described  in  clause  (iii)  of 
subparagraph  (A),  the  estate  of  the  testator  shall  be 
treated  as  the  shareholder. 

(iv)  In  the  case  of  a  trust  described  in  clause  (iv)  of 
subparagraph  (A),  each  beneficiary  of  the  trust  shall 
be  treated  as  a  shareholder. 

(3)  Estate  of  individual  in  bankruptcy  may  be  sharehold- 
er.— For  purposes  of  subsection  (b)(1)(B),  the  term  "estate"  in- 
cludes the  estate  of  an  individual  in  a  case  under  title  11  of  the 
United  States  Code. 

(4)  Differences  in  common  stock  voting  rights  disregard- 
ed.— For  purposes  of  subsection  (b)(1)(D),  a  corporation  shall 
not  be  treated  as  having  more  than  1  class  of  stock  solely  be- 
cause there  are  differences  in  voting  rights  among  the  snares 
of  common  stock. 

(5)  Straight  debt  safe  harbor. — 

(A)  In  general. — For  purposes  of  subsection  (b)(1)(D), 
straight  debt  shall  not  be  treated  as  a  second  class  of 
stock. 

(B)  Straight  debt  defined. — For  purposes  of  this  para- 
graph, the  term  "straight  debt"  means  any  written  uncon- 
ditional promise  to  pay  on  demand  or  on  a  specified  date  a 
sum  certain  in  money  if— 

(i)  the  interest  rate  (and  interest  payment  dates)  are 
not  contingent  on  profits,  the  borrower's  discretion,  or 
similar  factors, 

(ii)  there  is  no  convertibility  (directly  or  indirectly) 
into  stock,  and 
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(iii)  the  creditor  is  an  individual  (other  than  a  non- 
resident alien),  an  estate,  or  a  trust  described  in  para- 
graph (2). 

(C)  Regulations. — The  Secretary  shall  prescribe  such 
regulations  as  may  be  necessary  or  appropriate  to  provide 
for  the  proper  treatment  of  straight  debt  under  this  sub- 
chapter and  for  the  coordination  of  such  treatment  with 
other  provisions  of  this  title. 
[(6)  Ownership  of  stock  in  certain  inactive  corpora- 
tions.— For  purposes  of  subsection  (b)(2)(A),  a  corporation  shall 
not  be  treated  as  a  member  of  an  affiliated  group  at  any  time 
during  any  taxable  year  by  reason  of  the  ownership  of  stock  in 
another  corporation  if  such  other  corporation — 

[(A)  has  not  begun  business  at  any  time  on  or  after  the 
date  of  its  incorporation  and  before  the  close  of  such  tax- 
able year,  and 

[(B)  does  not  have  taxable  income  for  the  period  includ- 
ed within  such  taxable  year.] 
(6)  Ownership  of  stock  in  certain  inactive  corpora- 
tions.— For  purposes  of  subsection  (b)(2)(A),  a  corporation  shall 
not  be  treated  as  a  member  of  an  affiliated-  group  during  any 
period  within  a  taxable  year  by  reason  of  the  ownership  of  stock 
in  another  corporation  if  such  other  corporation — 

(A)  has  not  begun  business  at  any  time  on  or  before  the 
close  of  such  period,  and 

(B)  does  not  have  gross  income  for  such  period. 
(d)  Special  Rule  for  Qualified  Subchapter  S  Trust. — 

(1)  In  general. — In  the  case  of  a  qualified  subchapter  S  trust 
with  respect  to  which  a  beneficiary  makes  an  election  under 
paragraph  (2)— 

(A)  such  trust  shall  be  treated  as  a  trust  described  in 
subsection  (c)(2)(A)(i),  and 

(B)  for  purposes  of  section  678(a),  the  beneficiary  of  such 
trust  shall  be  treated  as  the  owner  of  that  portion  of  the 
trust  which  consists  of  stock  in  an  S  corporation  with  re- 
spect to  which  the  election  under  paragraph  (2)  is  made. 

(2)  Election.— 

(A)  In  general. — A  beneficiary  of  a  qualified  subchapter 
S  trust  (or  his  legal  representative)  may  elect  to  have  this 
subsection  apply. 

(B)  Manner  and  time  of  election. — 

(i)  Separate  election  with  respect  to  each  [s] 
corporation. — An  election  under  this  paragraph  hall 
be  made  separately  with  respect  to  each  [S]  corpora- 
tion the  stock  of  which  is  held  by  the  trust. 

(ii)  Elections  with  respect  to  successive  income 
beneficiaries. — If  there  is  an  election  under  this  para- 
graph with  respect  to  any  beneficiary,  an  election 
under  this  paragraph  shall  be  treated  as  made  by  each 
successive  beneficiary  unless  such  beneficiary  affirma- 
tively refuses  to  consent  to  such  election. 

(iii)  Time,  manner,  and  form  of  election. — Any 
election,  or  refusal,  under  this  paragraph  shall  be 
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made  in  such  manner  and  form,  and  at  such  time,  as 
the  Secretary  may  prescribe. 

(C)  Election  irrevocable. — An  election  under  this  para- 
graph, once  made,  may  be  revoked  only  with  the  consent 
of  the  Secretary. 

(D)  Grace  period. — An  election  under  this  paragraph 
shall  be  effective  up  to  [60]  75  days  before  the  date  of  the 
election. 

[(3)  Qualified  subchapter  s  trust.— For  purposes  of  this 
subsection,  the  term  "qualified  subchapter  S  trust"  means  a 
trust — 

[(A)  which  owns  stock  in  1  or  more  S  corporations, 
[(B)  all  of  the  income  (within  the  meaning  of  section 
643(b))  of  which  is  distributed  (or  required  to  be  distribut- 
ed) currently  to  1  individual  who  is  a  citizen  or  resident  of 
the  United  States,  and 

[(C)  the  terms  of  which  require  that — 

[(i)  during  the  life  of  the  current  income  beneficiary 
there  shall  be  only  1  income  beneficiary  of  the  trust, 
[(ii)  any  corpus  distributed  during  the  life  of  the 
current  income  beneficiary  may  be  distributed  only  to 
such  beneficiary, 

[(iii)  the  income  interest  of  the  current  income  ben- 
eficiary in  the  trust  shall  terminate  on  the  earlier  of 
such  beneficiary's  death  or  the  termination  of  the 
trust,  and 

[(iv)  upon  the  termination  of  the  trust  during  the 
life  of  the  current  income  beneficiary,  the  trust  shall 
distribute  all  of  its  assets  to  such  beneficiary. 
[(4)  Trust  ceasing  to  be  qualified.— If  a  qualified  sub- 
chapter S  trust  ceases  to  meet  any  requirement  under  para- 
graph (3),  the  provisions  of  this  subsection  shall  not  apply  to 
such  trust  as  of  the  date  it  ceases  to  meet  such  requirements.] 

(3)  Qualified  subchapter  s  trust. — For  purposes  of  this  sub- 
section, the  term  "qualified  subchapter  S  trust"  means  a  trust — 

(A)  the  terms  of  which  require  that — 

(i)  during  the  life  of  the  current  income  beneficiary, 
there  shall  be  only  1  income  beneficiary  of  the  trust, 

(ii)  any  corpus  distributed  during  the  life  of  the  cur- 
rent  income  beneficiary  may  be  distributed  only  to  such 
beneficiary, 

(iii)  the  income  interest  of  the  current  income  benefi- 
ciary in  the  trust  shall  terminate  on  the  earlier  of  such 
beneficiary's  death  or  the  termination  of  the  trust,  and 

(iv)  upon  the  termination  of  the  trust  during  the  life 
of  the  current  income  beneficiary,  the  trust  shall  dis- 
tribute all  of  its  assets  to  such  beneficiary,  and 

(B)  all  of  the  income  (within  the  meaning  of  section 
643(b))  of  which  is  distributed  (or  required  to  be  distribut- 
ed) currently  to  1  individual  who  is  a  citizen  or  resident  of 
the  United  States. 

(4)  Trust  ceasing  to  be  qualified. — 

(A)  Failure  to  meet  requirements  of  paragraph 
(3)(a). — If  a  qualified  subchapter  S  trust  ceases  to  meet  any 
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requirement  of  paragraph  (3)(A),  the  provisions  of  this  sub- 
section shall  not  apply  to  such  trust  as  of  the  date  it  ceases 
to  meet  such  requirement 

(B)  Failure  to  meet  requirements  of  paragraph 
(3)<b). — If  any  qualified  subchapter  S  trust  ceases  to  meet 
any  requirement  of  paragraph  (3)(B)  but  continues  to  meet 
the  requirements  of  paragraph  (3)(A),  the  provisions  of  this 
subsection  shall  not  apply  to  such  trust  as  of  the  first  day 
of  the  first  taxable  year  beginning  after  the  first  taxable 
year  for  which  it  failed  to  meet  the  requirements  of  para- 
graph (3)(B). 

SEC.  1362.  ELECTION;  REVOCATION;  TERMINATION. 

(a)  Election.— 

(1)  In  general. — Except  as  provided  in  subsection  (g),  a  small 
business  corporation  may  elect,  in  accordance  with  the  provi- 
sions of  this  section,  to  be  an  S  corpration. 

(2)  All  shareholders  must  consent  to  election. — An  elec- 
tion under  this  subsection  shall  be  valid  only  if  all  persons  who 
are  shareholders  in  such  corporation  on  the  day  on  which  such 
election  is  made  consent  to  such  election. 

(b)  When  Made. — 

(1)  In  general. — An  election  under  subsection  (a)  may  be 
made  by  a  small  business  corporation  for  any  taxable  year — 

(A)  at  any  time  during  the  preceding  taxable  year,  or 

(B)  at  any  time  during  the  taxable  year  and  on  or  before 
the  15th  day  of  the  3d  month  of  the  taxable  year. 

(2)  Certain  elections  made  during  1st  2Y2  months  treated 

AS  MADE  FOR  NEXT  TAXABLE  YEAR. — If— 

(A)  an  election  under  subsection  (a)  is  made  for  any  tax- 
able year  during  such  year  and  on  or  before  the  15th  day 
of  the  3d  month  of  such  year,  but 

(B)  either— 

(i)  on  1  or  more  days  in  such  taxable  year  before  the 
day  on  which  the  election  was  made  the  corporation 
did  not  meet  the  requirements  of  subsection  (b)  of  sec- 
tion 1361,  or 

(ii)  1  or  more  of  the  persons  who  held  stock  in  the 
corporation  during  such  taxable  year  and  before  the 
election  was  made  did  not  consent  to  the  election, 

then  such  election  shall  be  treated  as  made  for  the  following 
taxable  year. 

(3)  Election  made  after  ist  2V2  months  treated  as  made 

FOR  FOLLOWING  TAXABLE  YEAR.— If— 

(A)  a  small  business  corporation  makes  an  electrion 
under  subsection  (a)  for  any  taxable  year,  and 

(B)  such  election  is  made  after  the  15th  day  of  the  3d 
month  of  the  taxable  year  and  on  or  before  the  last  day  of 
such  taxable  year, 

then  such  election  shall  be  treated  as  made  for  the  following 
taxable  year. 

(4)  Taxable  years  of  22/2  months  or  less.— For  purposes  of 
this  subsection,  an  election  for  a  taxable  year  made  not  later 
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than  2  months  and  15  days  after  the  first  day  of  the  taxable 
year  shall  be  treated  as  timely  made  during  such  year. 

******* 
(e)  Treatment  of  S  Termination  Year.— 

(1)  In  general. — In  the  case  of  an  S  termination  year,  for 
purposes  of  this  title — 

(A)  S  short  year. — The  portion  of  such  year  ending 
before  the  1st  day  for  which  the  termination  is  effective 
shall  be  treated  as  a  short  taxable  year  for  which  the  cor- 
poration is  an  S  corporation. 

(B)  C  short  year. — The  portion  of  such  year  beginning 
on  such  1st  day  shall  be  treated  as  a  short  taxable  year 
for  which  the  corporation  is  a  C  corporation. 

(2)  Pro  rata  allocation. — Except  as  provided  in  [para- 
graph (3),]  paragraphs  (3)  and  (6)(C),  the  determination  of 
which  items  are  to  be  taken  into  account  for  each  of  the  short 
taxable  years  referred  to  in  paragraph  (1)  shall  be  made — 

(A)  first  by  determining  for  the  S  termination  year — 

(i)  the  amount  of  each  of  the  items  of  income,  loss, 
deduction,  or  credit  described  in  section  1366(a)(1)(A), 
and 

(ii)  the  amount  of  the  nonseparately  computed 
income  or  loss,  and 

(B)  then  by  assigning  an  equal  portion  of  each  amount 
determined  under  subparagraph  (A)  to  each  day  of  the  S 
termination  year. 

(3)  Election  to  have  items  assigned  to  each  short  taxable 
year  under  normal  tax  accounting  rules. — 

(A)  In  general. — A  corporation  may  elect  to  have  para- 
graph (2)  not  apply. 

[(B)  All  shareholders  must  consent  to  election. — An 
election  under  this  paragraph  shall  be  valid  only  if  all  per- 
sons who  are  shareholders  in  the  corporation  at  any  time 
during  the  S  termination  year  consent  to  such  election.] 

(B)  Shareholders  must  consent  to  election. — An  elec- 
tion under  this  subsection  shall  be  valid  only  if  all  persons 
who  are  shareholders  in  the  corporation  at  any  time  during 
the  S  short  year  and  all  persons  who  are  shareholders  in 
the  corporation  on  the  first  day  of  the  C  short  year  consent 
to  such  election. 

(4)  S  termination  year. — For  purposes  of  this  subsection, 
the  term  "S  termination  year"  means  any  taxable  year  of  a 
corporation  (determined  without  regard  to  this  subsection)  in 
which  a  termination  of  an  election  made  under  subsection  (a) 
takes  effect  (other  than  on  the  1st  day  thereof). 

(5)  Tax  for  c  short  year  determined  on  annualized  basis.— 

(A)  In  general. — The  taxable  income  for  the  short  year 
described  in  subparagraph  (B)  of  paragraph  (1)  shall  be 
placed  on  an  annual  basis  by  multiplying  the  taxable 
income  for  such  short  year  by  the  number  of  days  in  the  S 
termination  year  and  by  dividing  the  result  by  the  number 
of  days  in  the  short  year.  The  tax  shall  be  the  same  part  of 
the  tax  computed  on  the  annual  basis  as  the  number  of 


893 


days  in  such  short  year  is  of  the  number  of  days  in  the  S 
termination  year. 

(B)  Section  443(d)  (2)  to  apply. — Subsection  (d)(2)  of  sec- 
tion 443  shall  apply  to  the  short  taxable  year  described  in 
subparagraph  (B)  of  paragraph  (1). 
(6)  Other  special  rules. — For  purposes  of  this  title — 

(A)  Short  years  treated  as  i  year  for  carryover  pur- 
poses.— The  short  taxable  year  described  in  subparagraph 
(A)  of  paragraph  (1)  shall  not  be  taken  into  account  for 
purposes  of  determining  the  number  of  taxable  years  to 
which  any  item  may  be  carried  back  or  carried  forward  by 
the  corporation. 

(B)  Due  date  for  s  year.— The  due  date  for  filing  the 
return  for  short  taxable  year  described  in  subparagraph 
(A)  of  paragraph  (1)  shall  be  the  same  as  the  due  date  for 
filing  the  return  for  the  short  taxable  year  described  in 
subparagraph  (B)  of  paragraph  (1)  (including  extensions 
thereof). 

(C)  Paragraph  (2)  not  to  apply  to  items  resulting 
from  section  338. — Paragraph  (2)  shall  not  apply  with  re- 
spect to  any  item  resulting  from  the  application  of  section 
338. 

******* 

SEC.  1363.  EFFECT  OF  ELECTION  ON  CORPORATION. 

(a)  General  Rule. — Except  as  otherwise  provided  in  this  sub- 
chapter and  in  section  58(d),  and  S  corporation  shall  not  be  subject 
to  the  taxes  imposed  by  this  chapter. 

(b)  Computation  of  Corporation's  Taxable  Income.— The  tax- 
able income  of  S  corporation  shall  be  computed  in  the  same 
manner  as  in  the  case  of  an  individual,  except  that — 

(1)  the  items  described  in  section  1366(a)(1)(A)  shall  be  sepa- 
rately stated, 

(2)  the  deductions  referred  to  in  section  703(a)(2)  shall  not  be 
allowed  to  the  corporation,  and 

(3)  section  248  shall  apply. 

(c)  Elections  of  the  S  Corporation. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  any 
election  affecting  the  computation  of  items  derived  from  an  S 
corporation  shall  be  made  by  the  corporation. 

(2)  Exceptions. — In  the  case  of  an  S  corporation,  elections 
under  the  following  provisions  shall  be  made  by  each  share- 
holder separately — 

[(A)  subsection  (b)(5)  or  (d)(4)  of  section  108  (relating  to 
income  from  discharge  of  indebtedness),  J 

[(B)]  (A)  section  163(d)  (relating  to  limitation  on  in- 
terest on  investment  indebtedness), 

[(C)]  (B)  section  617  (relating  to  deduction  and  recap- 
ture of  certain  mining  exploration  expenditures,  and 

[(D)]  (C)  section  901  (relating  to  taxes  of  foreign 
countries  and  possessions  of  the  United  States). 

(d)  Distributions  of  Appreciated  Property. — [If]  Except  as 
provided  in  subsection  (e),  if— 
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(1)  and  S  corporation  makes  a  distribution  of  property  (other 
than  an  obligation  of  such  corporation)  with  respect  to  its 
stock,  and 

(2)  the  fair  market  value  of  such  property  exceeds  its  adjust- 
ed basis  in  the  hands  of  the  S  corporation, 

then,  notwithstanding  any  other  provision  of  this  subtitle,  gain 
shall  be  recognized  to  the  S  corporation  on  the  distribution  in  the 
same  manner  as  if  it  had  sold  such  property  to  the  distributee  at 
its  fair  market  value. 

(e)  Subsection  (d)  Not  to  Apply  to  Complete  Liquidations  and 
Reorganizations. — Subsection  (d)  shall  not  apply  to  any  distribu- 
tion— 

(1)  of  property  in  complete  liquidation  of  the  corporation,  or 

(2)  to  the  extent  it  consists  of  property  permitted  by  section 
354,  355,  or  356  to  be  received  without  the  recognition  of  gain. 

PART  II— TAX  TREATMENT  OF  SHAREHOLDERS 

******** 

SEC.  1366.  PASS-THRU  OF  ITEMS  TO  SHAREHOLDERS. 

(a)  Determination  of  Shareholder's  Tax  Liability- 

CD  In  general. — In  determining  the  tax  under  this  chapter 
of  a  shareholder  for  the  shareholder's  taxabler  year  in  which 
the  taxable  year  of  the  S  corporation  ends  (or  for  the  final  tax- 
able year  of  a  shareholder  who  dies  before  the  end  of  the  cor- 
poration's taxable  year),  there  shall  be  taken  into  account  the 
shareholder's  pro  rata  share  of  the  corporation's — 

(A)  items  of  income  (including  tax-exempt  income),  loss, 
deduction,  or  credit  the  separate  treatment  of  which  could 
affect  the  liability  for  tax  of  any  shareholder,  and 

(B)  nonseparately  computed  income  or  loss. 

For  purposes  of  the  preceding  sentence,  the  items  referred  to 
in  subparagraph  (A)  shall  include  amounts  described  in  para- 
graph (4)  or  (6)  of  section  702(a). 

(2)  Nonseparately  computed  income  or  loss  defined. — For 
purposes  of  this  subchapter,  the  term  "nonseparately  computed 
income  or  loss"  means  gross  income  minus  the  deductions  al- 
lowed to  the  corporation  under  this  chapter,  determined  by  ex- 
cluding all  items  described  in  paragraph  (1)(A). 

(b)  Character  Passed  Thru. — The  character  of  any  item  includ- 
ed in  a  shareholder's  pro  rata  share  under  paragraph  (1)  of  subsec- 
tion (a)  shall  be  determined  as  if  such  item  were  realized  directly 
from  the  source  from  which  realized  by  the  corporation,  or  in- 
curred in  the  same  manner  as  incurred  by  the  corporation. 

(c)  Gross  Income  of  a  Shareholder.— In  any  case  where  it  is 
necessary  to  determine  the  gross  income  a  shareholder  for  purposes 
of  this  title,  such  gross  income  shall  include  the  shareholder's  pro 
rata  share  of  the  gross  income  of  the  corporation. 

(d)  Special  Rules  for  Losses  and  Deductions. — 

(1)  Cannot  exceed  shareholder's  basis  in  stock  and 
debt. — The  aggregate  amount  of  losses  and  deductions  taken 
into  account  by  a  shareholder  under  subsection  (a)  for  any  tax- 
able year  shall  not  exceed  the  sum  of— 
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(A)  the  adjusted  basis  of  the  shareholder's  stock  in  the  S 
corporation  (determined  with  regard  to  paragraph  (1)  of 
section  1367(a)  for  the  taxable  year),  and 

(B)  the  shareholder's  adjusted  basis  of  any  indebtedness 
of  the  S  corporation  to  the  shareholder  (determined  with- 
out regard  to  any  adjustment  under  paragraph  (2)  of  sec- 
tion 1367(b)  for  the  taxable  year). 

(2)  Indefinite  carryover  of  disallowed  losses  and  deduc- 
tions.— Any  loss  or  deduction  which  is  disallowed  for  any  tax- 
able year  by  reason  of  paragraph  (1)  shall  be  treated  as  in- 
curred by  the  corporation  in  the  succeeding  taxable  year  with 
respect  to  that  shareholder. 

(3)  Carryover  of  disallowed  losses  and  deductions  to 
post-termination  transition  period. — 

(A)  In  general. — If  for  the  last  taxable  year  of  a  corpo- 
ration for  which  it  was  an  S  corporation  a  loss  or  deduc- 
tion was  disallowed  by  reason  of  paragraph  (1),  such  loss  or 
deduction  shall  be  treated  as  incurred  by  the  shareholder 
on  the  last  day  of  any  post-termination  transition  period. 

(B)  Cannot  exceed  shareholder's  basis  in  stock.— The 
aggregate  amount  of  losses  and  deductions  taken  into  ac- 
count by  a  shareholder  under  subparagraph  (A)  shall  not 
exceed  the  adjusted  basis  of  the  shareholder's  stock  in  the 
corporation  (determined  at  the  close  of  the  last  day  of  the 
post-termination  transition  period  and  without  regard  to 
this  paragraph). 

(C)  Adjustment  in  basis  of  stock. — The  shareholder's 
basis  in  the  stock  of  the  corporation  shall  be  reduced  by 
the  amount  allowed  as  a  deduction  by  reason  of  this  para- 
graph. 

(e)  Treatment  of  Family  Group. — If  an  individual  who  is  a 
membr  of  the  family  (within  the  meaning  of  section  704(e)(3))  of  one 
or  more  shareholders  of  an  S  corporation  renders  services  for  the 
corporation  or  furnishes  capital  to  the  corporation  without  receiv- 
ing reasonable  compensation  therefor,  the  Secretary  shall  make 
such  adjustments  in  the  items  taken  into  account  by  such  individu- 
al and  such  shareholders  as  may  be  necessary  in  order  to  reflect 
the  value  of  such  services  or  capital. 

(f)  Special  Rules  — 

(1)  Subsection  (a)  not  to  apply  to  credit  allowable  under 
section  [39.3  34. — Subsection  (a)  shall  not  apply  with  respect 
to  any  credit  allowable  under  section  [39]  34  (relating  to  cer- 
tain uses  of  gasoline  [,  special  fuels,  and  lubricating  oil  J  and 
special  fuels). 

(2)  Reduction  in  pass-thru  for  tax  imposed  on  capital 
gain. — If  any  tax  is  imposed  under  section  56  or  1374  for  any 
taxable  year  on  an  S  corporation,  for  purposes  of  subsection 
(a)- 

(A)  the  amount  of  the  corporation's  long-term  capital 
gains  for  the  taxable  year  shall  be  reduced  by  the  amount 
of  such  tax,  and 

(B)  if  the  amount  of  such  tax  exceeds  the  amount  of  such 
long-term  capital  gains,  the  corporation's  gains  from  sales 
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or  exchanges  of  property  described  in  section  1231  shall  be 

reduced  by  the  amount  of  such  excess. 
For  purposes  of  the  preceding  sentence,  the  term  ' long-term 
capital  gain"  shall  not  include  any  gain  from  the  sale  or  ex- 
change of  property  described  in  section  1231. 

(3)  Reduction  in  pass-thru  for  tax  imposed  on  excess  net 
passive  income. — If  any  tax  is  imposed  under  section  1375  for 
any  taxable  year  on  an  S  corporation,  for  purposes  of  subsec- 
tion (a),  each  item  of  passive  investment  income  shall  be  re- 
duced by  an  amount  which  bears  the  same  ratio  to  the  amount 
of  such  tax  as — 

(A)  the  amount  of  such  item,  bears  to 

(B)  the  total  passive  investment  income  for  the  taxable 
year. 

(g)  Cross  Reference.— 

For  rules  relating  to  procedures  for  determining  the  tax 
treatment  of  subchapter  S  items,  see  subchapter  D  of  chapter 

63. 

******* 
SEC.  1367.  ADJUSTMENTS  TO  BASIS  OF  STOCK  OF  SHAREHOLDERS,  ETC. 

(a)  General  Rule. — 

(1)  Increases  in  basis. — The  basis  of  each  shareholder's  stock 
in  an  S  corporation  shall  be  increased  for  any  period  by  the 
sum  of  the  following  items  determined  with  respect  to  that 
shareholder  for  such  period: 

(A)  the  items  of  income  described  in  subparagraph  (A)  of 
section  1366(a)(1), 

(B)  any  nonseparately  computed  income  determined 
under  subparagraph  (B)  of  section  1366(a)(1),  and 

(C)  the  excess  of  the  deductions  for  depletion  over  the 
basis  of  the  property  subject  to  depletion. 

(2)  Decreases  in  basis. — The  basis  of  each  shareholder's  ■ 
stock  in  an  S  corporation  shall  be  decreased  for  any  period  (but 
not  below  zero)  by  the  sum  of  the  following  items  determined  I 
with  respect  to  the  shareholder  for  such  period: 

(A)  distributions  by  the  corporation  which  were  not  in- 
cludible in  the  income  of  the  shareholder  by  reason  of  sec-  i 
tion  1368, 

(B)  the  items  of  loss  and  deduction  described  in  subpara- 
graph (A)  of  section  1366(a)(1), 

(C)  any  nonseparately  computed  loss  determined  under  i 
subparagraph  (B)  of  section  1366(a)(1), 

(D)  any  expense  of  the  corporation  not  deductible  in 
computing  its  taxable  income  and  not  properly  chargeable 
to  capital  account,  and 

(E)  the  amount  of  the  shareholder's  deduction  for  deple-  1 
tion  under  section  611  with  respect  to  oil  and  gas  wells. 

(b)  Special  Rules.— 

(1)  Income  items. — An  amount  which  is  required  to  be  in-  j 
eluded  in  the  gross  income  of  a  shareholder  and  shown  on  his 
return  shall  be  taken  into  account  under  subparagraph  (A)  or 
(B)  of  subsection  (a)(1)  only  to  the  extent  such  amount  is  in- 
cluded in  the  shareholder's  gross  income  on  his  return,  in- 
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creased  or  decreased  by  any  adjustment  of  such  amount  in  a 
redetermination  of  the  shareholder's  tax  liability. 

(2)  Adjustments  in  basis  of  indebtedness. — 

(A)  Reduction  of  basis. — If  for  any  taxable  year  the 
amounts  specified  in  subparagraphs  (B),  (C),  (D),  and  (E)  of 
subsection  (a)(2)  exceed  the  amount  which  reduces  the 
shareholder's  basis  to  zero,  such  excess  shall  be  applied  to 
reduce  (but  not  below  zero)  the  shareholder's  basis  in  any 
indebtedness  of  the  S  corporation  to  the  shareholder. 

(B)  Restoration  of  basis.— If  for  any  taxable  year  there 
is  a  reduction  under  subparagraph  (A)  in  the  shareholder's 
basis  in  the  indebtedness  of  an  S  corporation  to  a  share- 
holder, any  net  increase  (after  the  application  of  para- 
graphs (1)  and  (2)  of  subsection  (a))  for  any  subsequent  tax- 
able year  shall  be  applied  to  restore  such  reduction  in 
basis  before  any  of  it  may  be  used  to  increase  the  share- 
holder's basis  in  the  stock  of  the  S  corporation. 

[(3)  Coordination  with  section  165(g). — This  section  and 
section  1366  shall  be  applied  before  the  application  of  section 
165(g)  to  any  taxable  year  of  the  shareholder  or  the  corpora- 
tion in  which  the  stock  becomes  worthless.] 

(3)  Coordination  with  sections  165(g)  and  166(d). — This  sec- 
tion and  section  1366  shall  be  applied  before  the  application  of 
sections  165(g)  and  166(d)  to  any  taxable  year  of  the  shareholder 
or  the  corporation  in  which  the  security  or  debt  becomes  worth- 
less. 

PART  III— SPECIAL  RULES 

******* 

SEC.  1371.  COORDINATION  WITH  SUBCHAPTER  C. 

(a)  Application  of  Subchapter  C  Rules. — 

******* 

(c)  Earnings  and  Profits. — 

(1)  In  general. — Except  as  provided  in  paragraphs  (2)  and  (3) 
and  subsection  (d)(3),  no  adjustment  shall  be  made  to  the  earn- 
ings and  profits  of  an  S  corporation. 

(2)  Adjustments  for  redemptions,  liquidations,  reorgani- 
zations, divisives,  etc. — In  the  case  of  any  transaction  involv- 
ing the  application  of  subchapter  C  to  any  S  corporation, 
proper  adjustment  to  any  accumulated  earnings  and  profits  of 
the  corporation  shall  be  made. 

(3)  Adjustments  in  case  of  distributions  treated  as  divi- 
dends under  section  1368(c)(2). — Paragraph  (1)  shall  not 
apply  with  respect  to  that  portion  of  a  distribution  which  is 
treated  as  a  dividend  under  section  1368(c)(2). 

(d)  Coordination  With  Investment  Credit  Recapture. — 

(1)  No  recapture  by  reason  of  election. — Any  election 
under  section  1362  shall  be  treated  as  a  mere  change  in  the 
form  of  conducting  a  trade  or  business  for  purposes  of  the 
second  sentence  of  section  47(b). 

(2)  Corporation  continues  to  be  liable.— Notwithstanding 
an  election  under  section  1362,  an  S  corporation  shall  continue 
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to  be  liable  for  any  increase  in  tax  under  section  47  attributa- 
ble to  credits  allowed  for  taxable  years  for  which  such  corpora- 
tion was  not  an  S  corporation. 

(3)  Adjustment  to  earnings  and  profits  for  amount  of 
recapture.  — Paragraph  (1)  of  subsection  (c)  shall  not  apply  to 
any  increase  in  tax  under  section  47  for  which  the  S  corporation 
is  liable. 

(e)  Cash  Distributions  During  Post-Termination  Transition 
Period. — Any  distribution  of  money  by  a  corporation  with  respect 
to  its  stock  during  a  post-termination  transition  period  shall  be  ap- 
plied against  and  reduce  the  adjusted  basis  of  the  stock,  to  the 
extent  that  the  amount  of  the  distribution  does  not  exceed  the  ac- 
cumulated adjustments  account  (within  the  meaning  of  section 
1368(e)). 

******* 

PART  III — SPECIAL  RULES 

******* 

SEC.  1374.  TAX  IMPOSED  ON  CERTAIN  CAPITAL  GAINS. 

(a)  General  Rule. — If  for  a  taxable  year  of  an  S  corporation — 

(1)  the  net  capital  gain  of  such  corporation  exceeds  $25,000 
and  exceeds  50  percent  of  its  taxable  income  for  such  year,  and 

(2)  the  taxable  income  of  such  corporation  for  such  year  ex- 
ceeds $25,000, 

There  is  hereby  imposed  a  tax  (computed  under  subsection  (b))  on 
the  income  of  such  corporation. 

(b)  Amount  of  Tax.— The  tax  imposed  by  subsection  (a)  shall  be 
the  lower  of — 

(1)  an  amount  equal  to  the  tax,  determined  as  provided  in 
section  1201(a),  on  the  amount  by  which  the  net  capital  gain  of 
the  corporation  for  the  taxable  year  exceeds  $25,000,  or 

(2)  an  amount  equal  to  the  tax  which  would  be  imposed  by 
section  11  on  the  taxable  income  of  the  corporation  for  the  tax- 
able year  if  the  corporation  were  not  an  S  corporation. 

No  credit  shall  be  allowable  under  part  IV  of  subchapter  A  of  this 
chapter  (other  than  under  section  [39]  34)  against  the  tax  im- 
posed by  subsection  (a). 

(c)  Exceptions. — 

(1)  In  general. — Subsection  (a)  shall  not  apply  to  an  S  corpo-  , 
ration  for  any  taxable  year  if  the  election  under  section  1362(a)  { 
which  is  in  effect  with  respect  to  such  corporation  for  such  tax- 
able year  has  been  in  effect  for  the  3  immediately  preceding 
taxable  years. 

(2)  New  corporations. — Subsection  (a)  shall  not  apply  to  an  I 
S  corporation  if — 

(A)  it  (and  any  predecessor  corporation)  has  been  in  ex- 
istence for  less  than  4  taxable  years,  and 

(B)  an  election  under  section  1362(a)  has  been  in  effect 
with  respect  to  such  corporation  for  each  of  its  taxable 
years. 
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(3)  Property  with  substituted  basis.— If— 

(A)  but  for  paragraph  (1)  or  (2),  subsection  (a)  would 
apply  for  the  taxable  year, 

(B)  any  long-term  capital  gain  is  attributable  to  property 
acquired  by  the  S  corporation  during  the  period  beginning 
3  years  before  the  first  day  of  the  taxable  year  and  ending 
on  the  last  day  of  the  taxable  year,  and 

(C)  the  basis  of  such  property  is  determined  in  whole  or 
in  part  by  reference  to  the  basis  of  any  property  in  the 
hands  of  another  corporation  which  was  not  an  S  corpora- 
tion throughout  all  of  the  period  described  in  subpara- 
graph (B)  before  the  transfer  by  such  other  corporation 
and  during  which  such  other  corporation  was  in  existence, 

then  subsection  (a)  shall  apply  for  the  taxable  year,  but  the 
amount  of  the  tax  determined  under  subsection  (b)  shall  not 
exceed  a  tax,  determined  as  provided  in  section  1201(a),  on  the 
net  capital  gain  attributable  to  property  acquired  as  provided 
in  subparagraph  (B)  and  having  a  basis  described  in  subpara- 
graph (C). 

(d)  Determination  of  Taxable  Income. — For  purposes  of  this 
section,  taxable  income  of  the  corporation  shall  be  determined 
under  section  63(a)  without  regard  to — 

(1)  the  deduction  allowed  by  section  172  (relating  to  net  oper- 
ating loss  deduction),  and 

(2)  the  deductions  allowed  by  part  VIII  of  subchapter  B 
(other  than  the  deduction  allowed  by  section  248,  relating  to 
organization  expenditures). 

SEC.  1375.  TAX  IMPOSED  WHEN  PASSIVE  INVESTMENT  INCOME  OF  COR- 
PORATION HAVING  SUBCHAPTER  C  EARNINGS  AND  PROFITS 
EXCEEDS  25  PERCENT  OF  GROSS  RECEIPTS. 

(a)  General  Rule. — If  for  the  taxable  year  an  S  corporation 
has— 

(1)  subchapter  C  earnings  and  profits  at  the  close  of  such  tax- 
able year,  and 

(2)  gross  receipts  more  than  25  percent  of  which  are  passive 
investment  income, 

then  there  is  hereby  imposed  a  tax  on  the  income  of  such  corpora- 
tion for  such  taxable  year.  Such  tax  shall  be  computed  by  multiply- 
ing the  excess  net  passive  income  by  the  highest  rate  of  tax  speci- 
fied in  section  11(b). 

(b)  Definitions. — For  purposes  of  this  section — 

(1)  Excess  net  passive  income — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  "excess  net  passive  income"  means  an 
amount  which  bears  the  same  ratio  to  the  net  passive 
income  for  the  taxable  year  as — 

(i)  the  amount  by  which  the  passive  investment 
income  for  the  taxable  year  exceeds  25  percent  of  the 
gross  receipts  for  the  taxable  year,  bears  to 

(ii)  the  passive  investment  income  for  the  taxable 
year. 

(B)  Limitation. — The  amount  of  the  excess  net  passive 
income  for  any  taxable  year  shall  not  exceed  the  corpora- 
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tion's  taxable  income  for  the  taxable  year  (determined  in 
accordance  with  section  1374(d)). 

(2)  Net  passive  income— The  term  "net  passive  income" 
means — 

(A)  passive  investment  income,  reduced  by 

(B)  the  deductions  allowable  under  this  chapter  which 
are  directly  connected  with  the  production  of  such  income 
(other  than  deductions  allowable  under  section  172  and 
part  VIII  of  subchapter  B). 

(3)  Passive  investment  income;  etc.— The  terms  ' 'sub- 
chapter C  earnings  and  profits'',  "passive  investment  income", 
and  "gross  receipts"  shall  have  the  same  respective  meanings 
as  when  used  in  paragraph  (3)  of  section  1362(d). 

(c)  Special  Rules. — 

(1)  Disallowance  of  credit.— No  credit  shall  be  allowed 
under  part  IV  of  subchapter  A  of  this  chapter  (other  than  sec- 
tion [39]  34)  against  the  tax  imposed  by  subsection  (a). 

(2)  Coordination  with  section  1374.— If  any  gain— 

(A)  is  taken  into  account  in  determining  passive  income 
for  purposes  of  this  section,  and 

(B)  is  taken  into  account  under  section  1374, 

the  amount  of  such  gain  taken  into  account  under  section  1374 
shall  be  reduced  by  the  portion  of  the  excess  net  passive 
income  for  the  taxable  year  which  is  attributable  (on  a  pro 
rata  basis)  to  such  gain. 

******* 

PART  IV— DEFINITIONS;  MISCELLANEOUS 

******* 

SEC.  1378.  TAXABLE  YEAR  OF  S  CORPORATION, 
(a)  General  Rule. — *  *  * 

******* 

(c)  Existing  S  Corporation  Required  To  Use  Permitted  Year 
After  50-Percent  Shift  in  Ownership. — 

(1)  In  general. — A  corporation  which  is  an  S  corporation  for 
a  taxable  year  which  includes  December  31,  1982  (or  which  is 
an  S  corporation  for  a  taxable  year  beginning  during  1983  by 
reason  of  an  election  made  on  or  before  October  19,  1982),  shall 
not  be  treated  as  an  S  corporation  for  any  subsequent  taxable 
year  beginning  after  the  first  day  on  which  more  than  50  per- 
cent of  the  stock  is  newly  owned  stock  unless  such  subsequent  I 
taxable  year  is  a  permitted  year. 

******* 

SEC.  1379.  TRANSITIONAL  RULES  ON  ENACTMENT. 

(a)  Old  Elections. — Any  election  made  under  section  1372(a)  (as 
in  effect  before  the  enactment  of  the  Subchapter  S  Revision  Act  of 
1982)  shall  be  treated  as  an  election  made  under  section  1362. 

[(b)  References  to  Prior  Law  Included. — In  applying  this  sub- 
chapter to  any  taxable  year  beginning  after  December  31,  1982, 
any  reference  in  this  subchapter  to  another  provision  of  this  sub- 
chapter shall,  to  the  extent  not  inconsistent  with  the  purposes  of 
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this  subchapter,  include  a  reference  to  the  corresponding  provision 
as  in  effect  before  the  enactment  of  the  Subchapter  S  Revision  Act 
of  1982J 

(b)  References  to  Prior  Law  Included. — Any  references  in  this 
title  to  a  provision  of  this  subchapter  shall,  to  the  extent  not  incon- 
sistent with  the  purposes  of  this  subchapter,  include  a  reference  to 
the  corresponding  provision  as  in  effect  before  the  enactment  of  the 
Subchapter  S  Revision  Act  of  1982. 

******* 

CHAPTER  2— TAX  ON  SELF-EMPLOYMENT 
INCOME 

******* 

SEC.  1402.  DEFINITIONS. 

(a)  Net  Earnings  From  Self-Employment.—*  *  * 

******* 

(c)  Trade  or  Business. — The  term  "trade  or  business",  when 
used  with  reference  to  self-employment  income  or  net  earnings 
from  self-employment,  shall  have  the  same  meaning  as  when  used 
in  section  162  (relating  to  trade  or  business  expenses),  except  that 
such  term  shall  not  include — 

(1)  the  performance  of  the  functions  of  a  public  office,  other 
than  the  functions  of  a  public  office  of  a  State  or  a  political 
subdivision  thereof  with  respect  to  fees  received  in  any  period 
in  which  the  functions  are  performed  in  a  position  compensat- 
ed solely  on  a  fee  basis  and  in  which  such  functions  are  not 
covered  under  an  agreement  entered  into  by  such  State  and 
the  Secretary  of  [Health,  Education,  and  Welfare]  Health 
and  Human  Services  pursuant  to  section  218  of  the  Social  Secu- 
rity Act; 

(2)  the  performance  of  service  by  an  individual  as  an  employ- 
ee, other  than — 

(A)  service  described  in  section  3121(b)(14)(B)  performed 
by  an  individual  who  has  attained  the  age  of  18, 

(B)  service  described  in  section  3121(b)(16), 

(C)  service  described  in  section  3121(b)(ll),  (12),  or  (15) 
perfromed  in  the  United  States  (as  defined  in  section 
3121(e)(2))  by  a  citizen  of  the  United  States, 

(D)  service  described  in  paragraph  (4)  of  this  subsection, 

(E)  service  performed  by  an  individual  as  an  employee  of 
a  State  or  a  political  subdivision  thereof  in  a  position  com- 
pensated solely  on  a  fee  basis  with  respect  to  fees  received 
in  any  period  in  which  such  service  is  not  covered  under 
an  agreement  entered  into  by  such  State  and  the  Secre- 
tary of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services  pursuant  to  section  218  of  the  Social  Secu- 
rity Act,  and 

(F)  service  described  in  section  3121(b)(20); 

(3)  the  performance  of  service  by  an  individual  as  an  employ- 
ee or  employee  representative  as  defined  in  section  3231; 
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(4)  the  performance  of  service  by  a  duly  ordained,  commis- 
sioned, or  licensed  minister  of  a  church  in  the  exercise  of  his 
ministry  or  by  a  member  of  a  religious  order  in  the  exercise  of 
duties  required  by  such  order; 

(5)  the  performance  of  service  by  an  individual  in  the  exer- 
cise of  his  profession  as  a  Christian  Science  practitioner;  or 

(6)  the  performance  of  service  by  an  individual  during  the 
period  for  which  an  exemption  under  subsection  (g)  is  effective 
with  respect  to  him. 

The  provisions  of  paragraph  (4)  or  (5)  shall  not  apply  to  service 
(other  tham  service  performed  by  a  member  of  a  religious  order 
who  has  taken  a  vow  of  poverty  as  a  member  of  such  order)  per- 
formed by  an  individual  unless  an  exemption  under  subsection  (e) 
is  effective  with  respect  to  him. 

******* 

(g)  Members  of  Certain  Religious  Faiths. — 

(1)  Exemption. — Any  individual  may  file  an  application  (in 
such  form  and  manner,  and  with  such  official,  as  may  be  pre- 
scribed by  regulations  under  this  chapter)  for  an  exemption 
from  the  tax  imposed  by  this  chapter  if  he  is  a  member  of  a 
recognized  religious  sect  or  division  thereof  and  is  an  adherent 
of  established  tenets  or  teachings  of  such  sect  of  division  by 
reason  of  which  he  is  conscientiously  opposed  to  acceptance  of 
the  benefits  of  any  private  or  public  insurance  which  makes 
payments  in  the  event  of  death,  disability,  old-age,  or  retire- 
ment or  makes  payments  toward  the  cost  of,  or  provides  serv- 
ices for,  medical  care  (including  the  benefits  of  any  insurance 
system  established  by  the  Social  Security  Act).  Such  exemption 
may  be  granted  only  if  the  application  contains  or  is  accompa- 
nied by — 

(A)  such  evidence  of  such  individual's  membership  in, 
and  adherence  to  the  tenets  or  teachings  of,  the  sect  or  di- 
vision thereof  as  the  Secretary  may  require  for  purposes  of 
determining  such  individual's  compliance  with  the  preced- 
ing sentence,  and 

(B)  his  waiver  of  all  benefits  and  other  payments  under 
titles  II  and  XVIII  of  the  Social  Security  Act  on  the  basis 
of  his  wages  and  self-employent  income  as  well  as  all  such 
benefits  and  other  payments  to  him  on  the  basis  of  the 
wages  and  self-employment  income  of  any  other  person, 

and  only  if  the  Secretary  of  [Health,  Education,  and  Welfare] 
Health  and  Human  Services  finds  that — 

(C)  such  sect  or  division  thereof  has  the  established 
tenets  or  teachings  referred  to  in  the  preceding  sentence, 

(D)  it  is  the  practice,  and  has  been  for  a  period  of  time 
which  he  deems  to  be  substantial,  for  members  of  such  sect 
or  division  thereof  to  make  provision  for  their  dependent 
members  which  in  his  judgment  is  reasonable  in  view  of 
their  general  level  of  living,  and 

(E)  such  sect  or  division  thereof  has  been  in  existence  at 
all  times  since  December  31,  1950. 

An  exemption  may  not  be  granted  to  any  individual  if  any 
benefit  or  other  payment  referred  to  in  subparagraph  (B) 
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became  payable  (or,  but  for  section  203  or  222(b)  of  the  Social 
Security  Act,  would  have  become  payable)  at  or  before  the  time 
of  the  filing  of  such  waiver. 

(2)  Time  for  filing  application. — For  purposes  of  this  sub- 
section, an  application  must  be  filed  on  or  before  the  time  pre- 
scribed for  filing  the  return  (including  any  extension  thereof) 
for  the  first  taxable  year  for  which  the  individual  has  self-em- 
ployment income  (determined  without  regard  to  this  subsection 
or  subsection  (c)(6)),  except  that  an  application  filed  after  such 
date  but  on  or  before  the  last  day  of  the  third  calendar  month 
following  the  calendar  month  in  which  the  taxpayer  is  first  no- 
tified in  writing  by  the  Secretary  that  a  timely  application  for 
an  exemption  from  the  tax  imposed  by  this  chapter  has  not 
been  filed  by  him  shall  be  deemed  to  be  filed  timely. 

(3)  Period  for  which  exemption  effective. — An  exemption 
granted  to  any  individual  pursuant  to  this  subsection  shall 
apply  with  respect  to  all  taxable  years  beginning  after  Decem- 
ber 31,  1950,  except  that  such  exemption  shall  not  apply  for 
any  taxable  year — 

(A)  beginning  (i)  before  the  taxable  year  in  which  such 
individual  first  met  the  requirements  of  the  first  sentence 
of  paragraph  (1),  or  (ii)  before  the  time  as  of  which  the  Sec- 
retary of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services  finds  that  the  sect  or  division  thereof  of 
which  such  individual  is  a  member  met  the  requirements 
of  subparagraphs  (C)  and  (D),  or 

(B)  ending  (i)  after  the  time  such  individual  ceases  to 
meet  the  requirements  of  the  first  sentence  of  paragraph 
(1),  of  (ii)  after  the  time  as  of  which  the  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human 
Services  finds  that  the  sect  of  division  thereof  of  which  he 
is  a  member  ceases  to  meet  the  requirements  of  subpara- 
graph (C)  or  (D). 

(4)  Application  by  fiduciaries  or  survivors. — In  any  case 
where  an  individual  who  has  self-employment  income  dies 
before  the  expiration  of  the  time  prescribed  by  paragraph  (2) 
for  filing  an  application  for  exemption  pursuant  to  this  subsec- 
tion, such  an  application  may  be  filed  with  respect  to  such  in- 
dividual within  such  time  by  a  fiduciary  acting  for  such  indi- 
vidual's estate  or  by  such  individual's  survivor  (within  the 
meaning  of  section  205(c)(1)(C)  of  the  Social  Security  Act). 

******* 

SEC.  1403.  MISCELLANEOUS  PROVISIONS. 

(a)  Title  of  Chapter.— This  chapter  may  be  cited  as  the  "Self- 
Employment  Contributions  Act  of  1954". 

(b)  Cross  References. — 

(1)  For  provisions  relating  to  returns,  see  section  6017. 

(2)  For  provisions  relating  to  collection  of  taxes  in  Virgin  Is- 
lands, Guam,  American  Samoa,  and  Puerto  Rico,  see  section 
7651. 

[(3)  For  provisions  relating  to  declarations  of  estimated  tax 
on  self-employment  income,  see  section  6015.] 
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CHAPTER  3— WITHHOLDING  OF  TAX  ON  NONRES- 
IDENT ALIENS  AND  FOREIGN  CORPORATIONS 
[AND  TAX-FREE  COVENANT  BONDS] 

Subchapter  A.  Nonresident  aliens  and  foreign  corporations. 
[Subchapter  B.  Tax-free  covenant  bonds. 
[Subchapter  C.  Applications  of  withholding  provisions.] 

Subchapter  B.  Application  of  withholding  provisions. 

Subchapter  A — Nonresident  Aliens  and  Foreign 
Corporations 

******* 

SEC.  1441.  WITHHOLDING  OF  TAX  ON  NONRESIDENT  ALIENS. 

(a)  General  Rule. — Except  as  otherwise  provided  in  subsection 
(c),  all  persons,  in  whatever  capacity  acting  (including  lessees  or 
mortgagors  of  real  or  personal  property,  fiduciaries,  employers,  and 
all  officers  and  employees  of  the  United  States)  having  the  control, 
receipt,  custody,  disposal,  or  payment  of  any  of  the  items  of  income 
specified  in  subsection  (b)  (to  the  extent  that  any  of  such  items  con- 
stitutes gross  income  from  sources  within  the  United  States),  of 
any  nonresident  alien  individual  or  of  any  foreign  partnership 
shall  ([except  in  the  cases  provided  for  in  section  1451  and  J  except 
as  otherwise  provided  in  regulations  prescribed  by  the  Secretary 
under  section  874)  deduct  and  withhold  from  such  items  a  tax 
equal  to  30  percent  thereof,  except  that  in  the  case  of  any  item  of 
income  specified  in  the  second  sentence  of  subsection  (b),  the  tax 
shall  be  equal  to  14  percent  of  such  item. 

(b)  Income  Items. — The  items  of  income  referred  to  in  subsection 
(a)  are  interest  (other  than  original  issue  discount  as  defined  in  sec- 
tion 1232(b)),  dividends,  rent,  salaries,  wages,  premiums,  annuities, 
compensations,  remunerations,  emoluments,  or  other  fixed  or  de- 
terminable annual  or  periodical  gains,  profits,  and  income,  gains 
described  in  section  402(a)(2),  403(a)(2),  or  631  (b)  or  (c),  amounts 
subject  to  tax  under  section  871(a)(1)(C),  gains  subject  to  tax  under 
section  871(a)(1)(D),  and  gains  on  transfers  described  in  section  1235 
made  on  or  before  October  4,  1966.  The  items  of  income  referred  to 
in  subsection  (a)  from  which  tax  shall  be  deducted  and  withheld  at 
the  rate  of  14  percent  are — 

(1)  that  portion  of  any  scholarship  or  fellowship  grant  which 
is  received  by  a  nonresident  alien  individual  who  is  temporar- 
ily present  in  the  United  States  as  a  nonimmigrant  under  sub- 
paragraph (F)  or  (J)  of  section  101(a)(15)  of  the  Immigation  and 
Nationality  Act,  as  amended,  and  which  is  not  excluded  from 
gross  income  under  section  117(a)(1)  solely  by  reason  of  section 
117(b)(2)(B);  and 

(2)  amounts  described  in  subparagraphs  (A),  (B),  (C),  and  (D) 
of  section  117(a)(2)  which  are  received  by  any  such  nonresident 
alien  individual  and  which  are  incident  to  a  scholarship  or  fel- 
lowship grant  to  which  section  117(a)(1)  applies,  but  only  to  the 
extent  such  amounts  are  includible  in  gross  income. 
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In  the  case  of  a  nonresident  alien  individual  who  is  a  member  of  a 
domestic  partnership,  the  items  of  income  referred  to  in  subsection 
(a)  shall  be  treated  as  referring  to  items  specified  in  this  subsection 
included  in  his  distributive  share  of  the  income  of  such  partner- 
ship. 

(c)  Exceptions- 
CD  Income  connected  with  United  States  business. — No 
deduction  or  withholding  under  subsection  (a)  shall  be  required 
in  the  case  of  any  item  of  income  (other  than  compensation  for 
personal  services)  which  is  effectively  connected  with  the  con- 
duct of  a  trade  or  business  within  the  United  States  and  which 
is  included  in  the  gross  income  of  the  recipient  under  section 
871(b)(2)  for  the  taxable  year. 

(2)  Owner  unknown. — The  Secretary  may  authorize  the  tax 
under  subsection  (a)  to  be  deducted  and  withheld  from  the  in- 
terest upon  any  securities  the  owners  of  which  are  not  known 
to  the  withholding  agent. 

(3)  Bonds  with  extended  maturity  dates— The  deduction 
and  withholding  in  the  case  of  interest  on  bonds,  mortgages,  or 
deeds  of  trust  or  other  similar  obligations  of  a  corporation, 
within  subsections  (a),  (b),  and  (c)  of  section  1451  (as  in  effect 
before  its  repeal  by  the  Tax  Credit  Simplification  Act  of  1983) 
were  it  not  for  the  fact  that  the  maturity  date  of  such  obliga- 
tions has  been  extended  on  or  after  January  1,  1934,  and  the 
liability  assumed  by  the  debtor  exceeds  27  Y2  percent  of  the  in- 
terest, shall  not  exceed  the  rate  of  27  V2  percent  per  annum. 

(4)  Compensation  of  certain  aliens. — Under  regulations 
prescribed  by  the  Secretary,  compensation  for  personal  services 
may  be  exempted  from  deduction  and  withholding  under  sub- 
section (a). 

(5)  Special  items. — In  the  case  of  gains  described  in  section 
402(a)(2),  403(a)(2),  or  631(b)  or  (c),  gains  subject  to  tax  under 
section  871(a)(1)(D),  and  gains  on  transfers  described  in  section 
1235  made  on  or  before  October  4,  1966,  the  amount  required 
to  be  deducted  and  withheld  shall,  if  the  amount  of  such  gain 
is  not  known  to  the  withholding  agent,  be  such  amount,  not  ex- 
ceeding 30  percent  of  the  amount  payable,  as  may  be  necessary 
to  assure  that  the  tax  deducted  and  withheld  shall  not  be  less 
than  30  percent  of  such  gain. 

(6)  Per  diem  of  certain  aliens. — No  deduction  or  withhold- 
ing under  subsection  (a)  shall  be  required  in  the  case  of 
amounts  of  per  diem  for  subsistence  paid  by  the  United  States 
Government  (directly  or  by  contract)  to  any  nonresident  alien 
individual  who  is  engaged  in  any  program  of  training  in  the 
United  States  under  the  Mutual  Security  Act  of  1954,  as 
amended. 

(7)  Certain  annuities  received  under  qualified  plans.— 
No  deduction  or  withholding  under  subsection  (a)  shall  be  re- 
quired in  the  case  of  any  amount  received  as  an  annuity  if 
such  amount  is,  under  section  871(f),  exempt  from  the  tax  im- 
posed by  section  871(a). 

(8)  Original  issue  discount. — The  Secretary  may  prescribe 
such  regulations  as  may  be  necessary  for  the  deduction  and 
withholding  of  the  tax  on  original  issue  discount  subject  to  tax 
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under  section  871(a)(1)(C)  including  rules  for  the  deduction  and 
withholding  of  the  tax  on  original  issue  discount  from  pay- 
ments of  interest. 

******* 

SEC.  1442.  WITHHOLDING  OF  TAX  ON  FOREIGN  CORPORATIONS. 

(a)  General  Rule. — In  the  case  of  foreign  corporations  subject  to 
taxation  under  this  subtitle,  there  shall  be  deducted  and  withheld 
at  the  source  in  the  same  manner  and  on  the  same  items  of  income 
as  is  provided  in  section  1441  [or  section  1451]  a  tax  equal  to  30 
percent  thereof  [;  except  that,  in  the  case  of  interest  described  in 
section  1451  (relating  to  tax-free  covenant  bonds),  the  deduction 
and  withholding  shall  be  at  the  rate  specified  therein].  For  pur- 
poses of  the  preceding  sentence,  the  references  in  section  1441(b)  to 
sections  871(a)(1)(C)  and  (D)  shall  be  treated  as  referring  to  sections 
881(a)(3)  and  (4),  the  reference  in  section  1441(c)(1)  to  section 
871(b)(2)  shall  be  treated  as  referring  to  section  842  or  section 
882(a)(2),  as  the  case  may  be,  the  reference  in  section  1441(c)(5)  to 
section  871(a)(1)(D)  shall  be  treated  as  referring  to  section  section 
881(a)(4),  and  the  reference  in  section  1441(c)(8)  to  section 
871(a)(1)(C)  shall  be  treated  as  referring  to  section  881(a)(3). 

(b)  Exemption. — Subject  to  such  terms  and  conditions  as  may  be 
provided  by  regulations  prescribed  by  the  Secretary,  subsection  (a) 
shall  not  apply  in  the  case  of  a  foreign  corporation  engaged  in 
trade  or  business  within  the  United  States  if  the  Secretary  deter- 
mines that  the  requirements  of  subsection  (a)  impose  an  undue  ad- 
ministrative burden  and  that  the  collection  of  the  tax  imposed  by 
section  881  on  such  corporation  will  not  be  jeopardized  by  the  ex- 
emption. 

(c)  Exception  for  Guam  Corporations. — For  purposes  of  this 
section,  the  term  ' 'foreign  corporation"  does  not  include  a  corpora- 
tion created  or  organized  in  Guam  or  under  the  law  of  Guam. 

******* 
[Subchapter  B — Tax-Free  Covenant  Bonds 

[Sec.  1451.  Tax-free  covenant  bonds. 

[SEC.  1451.  TAX-FREE  COVENANT  BONDS. 

[(a)  Requirement  of  Withholding. — In  any  case  where  bonds, 
mortgages,  or  deeds  of  trust,  or  other  similar  obligations  of  a  corpo- 
ration, issued  before  January  1,  1934,  contain  a  contract  or  provi- 
sion by  which  the  obligor  agrees  to  pay  any  portion  of  the  tax  im- 
posed by  this  subtitle  on  the  obligee,  or  to  reimburse  the  obligee  for 
any  portion  of  the  tax,  or  to  pay  the  interest  without  deduction  for 
any  tax  which  the  obligor  may  be  required  or  permitted  to  pay 
thereon,  or  to  retain  therefrom  under  any  law  of  the  United  States, 
the  obligor  shall  deduct  and  withhold  a  tax  equal  to  2  percent  (re- 
gardless of  whether  the  liability  assumed  by  the  obligor  is  less 
than,  equal  to,  or  greater  than  2  percent)  of  the  interest  on  such 
bonds,  mortgages,  deeds  of  trust,  or  other  obligations,  whether  such 
interest  is  payable  annually  or  at  shorter  or  longer  periods,  if  pay- 
able to — 
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[(1)  an  individual, 
[(2)  a  partnership,  or 

[(3)  a  foreign  corporation  not  engaged  in  trade  or  business 
within  the  United  States. 
[(b)  Payments  to  Foreigners— Notwithstanding  subsection  (a), 
if  the  liability  assumed  by  the  obligor  does  not  exceed  2  percent  of 
the  interest,  then  the  deduction  and  withholding  shall  be  at  the 
rate  of  30  percent  in  the  case  of— 

[(1)  a  nonresident  alien  individual, 

[(2)  any  partnership  not  engaged  in  trade  or  business  within 
the  United  States  and  composed  in  whole  or  in  part  of  nonresi- 
dent aliens,  and 

[(3)  a  foreign  corporation  not  engaged  in  trade  or  business 
within  the  United  States. 

[(c)  Owner  Unknown. — If  the  owners  of  such  obligations 
are  not  known  to  the  withholding  agent,  the  Secretary  may  au- 
thorize such  deduction  and  withholding  to  be  at  the  rate  of  2 
percent,  or,  if  the  liability  assumed  by  the  obligor  does  not 
exceed  2  percent  of  the  interest,  then  at  the  rate  of  30  percent. 

[(d)  Benefit  of  Personal  Exemptions.— Deduction  and 
withholding  under  this  section  shall  not  be  required  in  the  case 
of  a  citizen  or  resident  entitled  to  receive  such  interest,  if  he 
files  with  the  withholding  agent  on  or  before  February  1  a 
signed  notice  in  writing  claiming  the  benefit  of  the  deduction 
for  personal  exemptions  provided  in  section  151;  nor  in  the 
case  of  a  nonresident  alien  individual  if  so  provided  for  in  reg- 
ulations prescribed  by  the  Secretary  under  section  874. 

[(c)  Alien  Residents  of  Puerto  Rico.— For  purposes  of  this 
section,  the  term  "nonresident  alien  individual"  includes  an 
alien  resident  of  Puerto  Rico. 

[(f)  Income  of  Obligor  and  Obligee.— The  obligor  shall  not 
be  allowed  a  deduction  for  the  payment  of  the  tax  imposed  by 
this  subtitle,  or  any  other  tax  paid  pursuant  to  the  tax-free 
covenant  clause,  nor  shall  such  tax  be  included  in  the  gross 
income  of  the  obligee.] 

Subchapter  [C]  B— Application  of  Withholding 
Provisions 

Sec.  1461.  Liability  for  withheld  tax. 

Sec.  1462.  Withheld  tax  as  credit  to  recipient  of  income. 

Sec.  1463.  Tax  paid  by  recipient  of  income. 

Sec.  1464.  Refunds  and  credits  with  respect  to  withheld  tax. 

SEC.  1461.  LIABILITY  FOR  WITHHELD  TAX. 

Every  person  required  to  deduct  and  withhold  any  tax  under  this 
chapter  is  hereby  made  liable  for  such  tax  and  is  hereby  indemni- 
fied against  the  claims  and  demands  of  any  person  for  the  amount 
of  any  payments  made  in  accordance  with  the  provisions  of  this 
chapter. 

SEC.  1462.  WITHHELD  TAX  AS  CREDIT  TO  RECIPIENT  OF  INCOME. 

Income  on  which  any  tax  is  required  to  be  withheld  at  the  source 
under  this  chapter  shall  be  included  in  the  return  of  the  recipient 
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of  such  income,  but  any  amount  of  tax  so  withheld  shall  be  cred- 
ited against  the  amount  of  income  tax  as  computed  in  such  return. 
SEC.  1463.  TAX  PAID  BY  RECIPIENT  OF  INCOME. 

If  any  tax  required  under  this  chapter  to  be  deducted  and  with- 
held is  paid  by  the  recipient  of  the  income,  it  shall  not  be  re-collect- 
ed from  the  withholding  agent;  nor  in  cases  in  which  the  tax  is  so 
paid  shall  any  penalty  be  imposed  on  or  collected  from  the  recipi- 
ent of  the  income  or  the  withholding  agent  for  failure  to  return  or 
pay  the  same,  unless  such  failure  was  fraudulent  and  for  the  pur- 
pose of  evading  payment. 

SEC.  1464.  REFUNDS  AND  CREDITS  WITH  RESPECT  TO  WITHHELD  TAX. 

Where  there  has  been  an  overpayment  of  tax  under  this  chapter, 
any  refund  or  credit  made  under  chapter  65  shall  be  made  to  the 
withholding  agent  unless  the  amount  of  such  tax  was  actually 
withheld  by  the  withholding  agent. 

******* 

CHAPTER  6— CONSOLIDATED  RETURNS 

******* 

Subchapter  A — Returns  and  Payment  of  Tax 

******* 

SEC.  1503.  COMPUTATION  AND  PAYMENT  OF  TAX. 

(a)  General  Rule.  *  *  * 

*  *  *  *  *  *  * 

(c)  Special  Rule  for  Application  of  Certain  Losses  Against 
Income  of  Insurance  Companies  Taxed  Under  Section  [802.]  801. 
(1)  In  general. — If  an  election  under  section  1504(c)(2)  is  in 
effect  for  the  taxable  year  and  the  consolidated  taxable  income 
of  the  members  of  the  group  not  taxed  under  section  [802] 
801  results  in  a  consolidated  net  operating  loss  for  such  taxable 
year,  then  under  regulations  prescribed  by  the  Secretary,  the 
amount  of  such  loss  which  cannot  be  absorbed  in  the  applica- 
ble carryback  periods  against  the  taxable  income  of  such  mem- 
bers not  taxed  under  section  [802]  801  shall  be  taken  into  ac- 
count in  determining  the  consolidated  taxable  income  of  the  af- 
filiated group  for  such  taxable  year  to  the  extent  of  35  percent 
of  such  loss  or  35  percent  of  the  taxable  income  of  the  mem- 
bers taxed  under  section  [802]  801,  whichever  is  less.  The 
unused  portion  of  such  loss  shall  be  available  as  a  carryover, 
subject  to  the  same  limitations  (applicable  to  the  sum  of  the 
loss  for  the  carryover  year  and  the  loss  (or  losses)  carried  over 
to  such  year),  in  applicable  carryover  years.  [For  purposes  of 
this  subsection,  in  determining  the  taxable  income  of  each  in- 
surance company  subject  to  tax  under  section  802,  section 
802(b)(3)  shall  not  be  taken  into  account.]  For  taxable  years 
ending  with  or  within  calendar  year  1981,  "25  percent"  shall 
be  substituted  for  "35  percent"  each  place  it  appears  in  the 
first  sentence  of  this  subsection.  For  taxable  years  ending  with 
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or  within  calendar  year  1982,  "30  percent"  shall  be  substituted 
for  "35  percent"  each  place  it  appears  in  that  sentence. 

(2)  Losses  of  recent  nonlife  affiliates. — Notwithstanding 
the  provisions  of  paragraph  (1),  a  net  operating  loss  for  a  tax- 
able year  of  a  member  of  the  group  not  taxed  under  section 
802  shall  not  be  taken  into  account  in  determining  the  taxable 
income  of  a  member  taxed  under  section  802  (either  for  the 
taxable  year  or  as  a  carryover  or  carryback)  if  such  taxable 
year  precedes  the  sixth  taxable  year  such  members  have  been 
members  of  the  same  affiliated  group  (determined  without 
regard  to  section  1504(b)(2)). 

SEC.  1504.  DEFINITIONS. 

(a)  Definition  of  "Affiliated  Group".— As  used  in  this  chapter, 
the  term  "affiliated  group"  means  one  or  more  chains  of  includible 
corporations  connected  through  stock  ownership  with  a  common 
parent  corporation  which  is  an  includible  corporation  if — 

(1)  Stock  possessing  at  least  80  percent  of  the  voting  power  of 
all  classes  of  stock  and  at  least  80  percent  of  each  class  of  the 
nonvoting  stock  of  each  of  the  corporations  (except  the 
common  parent  corporation)  is  owned  directly  by  one  or  more 
of  the  other  includible  corporations;  and 

(2)  The  common  parent  corporation  owns  directly  stock  pos- 
sessing at  least  80  percent  of  the  voting  power  of  all  classes  of 
stock  and  at  least  80  percent  of  each  class  of  the  nonvoting 
stock  of  at  least  one  of  the  other  includible  corporations. 

As  used  in  this  subsection,  the  term  "stock"  does  not  include  non- 
voting stock  which  is  limited  and  preferred  as  to  dividends,  employ- 
er securities  (within  the  meaning  [for  section  409A(1)]  of  section 
409(1)  while  such  securities  are  held  under  a  tax  credit  employee 
stock  ownership  plan,  or  qualifying  employer  securities  (within  the 
meaning  of  section  4975(e)(8))  while  such  securities  are  held  under 
an  employee  stock  ownership  plan  which  meets  the  requirements  of 
section  4975(e)(7). 

(b)  Definition  of  "Includible  Corporation".— As  used  in  this 
chapter,  the  term  "includible  corporation"  means  any  corporation 
except — 

(1)  Corporations  exempt  from  taxation  under  section  501. 

(2)  Insurance  companies  subject  to  taxation  under  section 
[802]  801  or  821. 

(3)  Foreign  corporations. 

(4)  Corporations  with  respect  to  which  an  election  under  sec- 
tion 936  (relating  to  possession  tax  credit)  is  in  effect  for  the 
taxable  year. 

(5)  Corporations  organized  under  the  China  Trade  Act,  1922 
[repealed  for  taxable  years  beginning  after  December  31,  1977]. 

(6)  Regulated  investment  companies  and  real  estate  invest- 
ment trusts  subject  to  tax  under  subchapter  M  of  chapter  1. 

(7)  A  DISC  or  former  DISC  (as  defined  in  section  992(a)). 

(c)  Includible  Insurance  Companies.— Notwithstanding  the  pro- 
visions of  paragraph  (2)  of  subsection  (b) — 

(1)  Two  or  more  domestic  insurance  companies  each  of  which 
is  subject  to  tax  under  section  [802]  801  shall  be  treated  as 
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includible  corporations  for  purposes  of  applying  subsections  (a) 
to  such  insurance  companies  alone. 

(2)(A)  If  an  affiliated  group  (determined  without  regard  to 
subsection  (b)(2))  includes  one  or  more  domestic  insurance  com- 
panies taxed  under  section  [802]  801  or  821,  the  common 
parent  of  such  group  may  elect  (pursuant  to  regulations  pre- 
scribed by  the  Secretary)  to  treat  all  such  companies  as  includ- 
ible corporations  for  purposes  of  applying  subsection  (a)  except 
that  no  such  company  shall  be  so  treated  until  it  has  been  a 
member  of  the  affiliated  group  for  the  5  taxable  years  immedi- 
ately preceding  the  taxable  year  for  which  the  consolidated 
return  is  filed. 

(B)  If  an  election  under  this  paragraph  is  in  effect  for  a 
taxable  year — 

(i)  section  243(b)(6)  and  the  exception  provided  under 
section  243(b)(5)  with  respect  to  subsections  (b)(2)  and 
(c)  of  this  section, 

(ii)  section  542(b)(5),  and 

(hi)  subsection  (a)(4)  and  (b)(2)(D)  of  section  1563,  and 
the  reference  to  section  1563(b)(2)(D)  contained  in  sec- 
tion 1563(b)(3)(C), 
shall  not  be  effective  for  such  taxable  year. 

******* 

Subchapter  B — Related  Rules 

******* 

PART  II— CERTAIN  CONTROLLED  CORPORATIONS 

******* 

SEC.  1561.  LIMITATIONS  ON  CERTAIN  MULTIPLE  TAX  BENEFITS  IN  THE 
CASE  OF  CERTAIN  CONTROLLED  CORPORATIONS. 

(a)  General  Rule. — The  component  members  of  a  controlled 
group  of  corporations  on  a  December  31  shall,  for  their  taxable 
years  which  include  such  December  31,  be  limited  for  purposes  of 
this  subtitle  to — 

(1)  amounts  in  each  taxable  income  bracket  in  the  tax  table 
in  section  11(b)  which  do  not  aggregate  more  than  the  maxi- 
mum amount  in  such  bracket  to  which  a  corporation  which  is 
not  a  component  member  of  a  controlled  group  is  entitled,  and 

(2)  one  $250,000  ($150,000  if  any  component  member  is  a  cor- 
poration described  in  section  535(c)(2)(B))  amount  for  purposes 
of  computing  the  accumulated  earnings  credit  under  section 
535(c)(2)and(3)[,]. 

[(3)  one  $25,000  amount  for  purposes  of  computing  the  limi- 
tation on  the  small  business  deduction  of  life  insurance  compa- 
nies under  sections  804(a)(3)  and  809(d)(10),  and 

[(4)  one  $1,000,000  amount  (adjusted  as  provided  in  section 
809(f)(3))  for  purposes  of  computing  the  limitation  under  para- 
graph (1)  or  (2)  of  section  809(f).! 
The  amounts  specified  in  paragraph  (1)  shall  be  divided  equally 
among  the  component  members  of  such  group  on  such  December 
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31  unless  all  of  such  component  members  consent  (at  such  time 
and  in  such  manner  as  the  Secretary  shall  by  regulations  pre- 
scribe) to  an  apportionment  plan  providing  for  an  unequal  alloca- 
tion of  such  amounts.  The  amounts  specified  in  [paragraphs  (2), 
(3),  and  (4)]  paragraph  (2)  shall  be  divided  equally  among  the  com- 
ponent members  of  such  group  on  such  December  31  unless  the 
Secretary  prescribes  regulations  permitting  an  unequal  allocation 
of  such  amounts. 

Ob)  Certain  Short  Taxable  Years. — If  a  corporation  has  a  short 
taxable  year  which  does  not  include  a  December  31,  and  is  a  com- 
ponent member  of  a  controlled  group  of  corporations  with  respect 
to  such  taxable  year,  then  for  purposes  of  this  subtitle — 

(1)  the  amount  in  each  taxable  income  bracket  in  the  tax 
table  in  section  11(b),  and 

(2)  the  amount  to  be  used  in  computing  the  accumulated 
earnings  credit  under  section  535(c)(2)  and  (3), 

[(3)  the  amount  to  be  used  in  computing  the  limitation  on 

the  small  business  deduction  of  life  insurance  companies  under 

sections  804(a)(3)  and  809(d)(10),  and 

[(4)  the  amount  (adjusted  as  provided  in  section  809(f)(3))  to 

be  used  in  computing  the  limitation  under  paragraph  (1)  or  (2) 

of  section  809(f),] 
of  such  corporation  for  such  taxable  year  shall  be  the  amount  spec- 
ified in  subsection  (a)(1)  [,  (2),  (3),  or  (4)]  or  (2),  as  the  case  may  be, 
divided  by  the  number  of  corporations  which  are  component  mem- 
bers of  such  group  on  the  last  day  of  such  taxable  year.  For  pur- 
poses of  the  preceding  sentence,  section  1563(b)  shall  be  applied  as 
if  such  last  day  were  substituted  for  December  31. 
SEC.  1563.  DEFINITIONS  AND  SPECIAL  RULES. 

(a)  Controlled  Group  of  Corporations— For  purposes  of  this 
part,  the  term  "con trolled  group  of  corporations"  means  any  group 
of— 

(1)  Parent-subsidiary  controlled  group. — One  or  more 
chains  of  corporations  connected  through  stock  ownership  with 
a  common  parent  corporation  if— 

(A)  stock  possessing  at  least  80  percent  of  the  total  com- 
bined voting  power  of  all  classes  of  stock  entitled  to  vote  or 
at  least  80  percent  of  the  total  value  of  shares  of  all  classes 
of  stock  of  each  of  the  corporations,  except  the  common 
parent  corporation,  is  owned  (within  the  meaning  of  sub- 
section (d)(1))  by  one  or  more  of  the  other  corporations;  and 

(B)  the  common  parent  corporation  owns  (within  the 
meaning  of  subsection  (d)(1))  stock  possessing  at  least  80 
percent  of  the  total  combined  voting  power  of  all  classes  of 
stock  entitled  to  vote  or  at  least  80  percent  of  the  total 
value  of  shares  of  all  classes  of  stock  of  at  least  one  of  the 
other  corporations,  excluding,  in  computing  such  voting 
power  or  value,  stock  owned  directly  by  such  other  corpo- 
rations. 

(2)  Brother-sister  controlled  group. — Two  or  more  corpo- 
rations if  5  or  fewer  persons  who  are  individuals,  estates,  or 
trusts  own  (within  the  meaning  of  subsection  (d)(2))  stock  pos- 
sessing— 
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(A)  at  least  80  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to  vote  or  at  least  80 
percent  of  the  total  value  of  shares  of  all  classes  of  the 
stock  of  each  corporation,  and 

(B)  more  than  50  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to  vote  or  more  than 
50  percent  of  the  total  value  of  shares  of  all  classes  of 
stock  of  each  corporation,  taking  into  account  the  stock 
ownership  of  each  such  person  only  to  the  extent  such 
stock  ownership  is  identical  with  respect  to  each  such  cor- 
poration. 

(3)  Combined  group. — Three  or  more  corporations  each  of 
which  is  a  member  of  a  group  of  corporations  described  in 
paragraph  (1)  or  (2),  and  one  of  which — 

(A)  is  a  common  parent  corporation  included  in  a  group 
of  corporations  described  in  paragraph  (1),  and  also 

(B)  is  included  in  a  group  of  corporations  described  in 
paragraph  (2). 

(4)  Certain  insurance  companies. — Two  or  more  insurance 
companies  subject  to  taxation  under  section  [802]  801  which 
are  members  of  a  controlled  group  of  corporations  described  in 
paragraph  (1),  (2),  or  (3).  Such  insurance  companies  shall  be 
treated  as  a  controlled  group  of  corporations  separate  from  any 
other  corporations  which  are  members  of  the  controlled  group 
of  corporations  described  in  paragraph  (1),  (2),  or  (3). 

(b)  Component  Member. — 

(1)  General  Rule. — For  purposes  of  this  part,  a  corporation 
is  a  component  member  of  a  controlled  group  of  corporations 
on  a  December  31  of  any  taxable  year  (and  with  respect  to  the 
taxable  year  which  includes  such  December  31)  is  such  corpo- 
ration— 

(A)  is  a  member  of  such  controlled  group  of  corporations 
on  the  December  31  included  in  such  year  and  is  not  treat- 
ed as  an  excluded  member  under  paragraph  (2),  or 

(B)  is  not  a  member  of  such  controlled  group  of  corpora- 
tions on  the  December  31  included  in  such  year  but  is 
treated  as  an  additional  member  under  paragraph  (3). 

(2)  Excluded  members. — A  corporation  which  is  a  member  of 
a  controlled  group  of  corporations  on  December  31  of  any  tax- 
able year  shall  be  treated  as  an  excluded  member  of  such 
group  for  the  taxable  year  including  such  December  31  if  such 
corporation — 

(A)  is  a  member  of  such  group  for  less  than  one-half  the 
number  of  days  in  such  taxable  year  which  precede  such 
December  31, 

(B)  is  exempt  from  taxation  under  section  501(a)  (excep- 
tion a  corporation  which  is  subject  to  tax  on  its  unrelated 
business  taxable  income  under  section  511)  for  such  tax- 
able year, 

(C)  is  a  foreign  corporation  subject  to  tax  under  section 
881  for  such  taxable  year, 

(D)  is  an  insurance  company  subject  to  taxation  under 
section  [802]  801  or  section  821  (other  than  an  insurance 
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company  which  is  a  member  of  a  controlled  group  de- 
scribed in  subsection  (a)(4)),  or 

(E)  is  a  franchised  corporation,  as  defined  in  subsection 
(f)(4). 

******* 

Subtitle  B — Estate  and  Gift  Taxes 

******* 

CHAPTER  11— ESTATE  TAX 

******* 

Subchapter  A — Estates  of  Citizens  or  Residents 

******* 

PART  III— GROSS  ESTATE 

******* 

SEC.  2032.  ALTERNATE  VALUATION. 

(a)  General. — The  value  of  the  gross  estate  may  be  determined, 
if  the  executor  so  elects,  by  valuing  all  the  property  included  in  the 
gross  estate  as  follows: 

(1)  In  the  case  of  property  distributed,  sold,  exchanged,  or 
otherwise  disposed  of,  within  6  months  after  the  decedent's 
death  such  property  shall  be  valued  as  of  the  date  of  distribu- 
tion, sale,  exchange,  or  other  disposition. 

(2)  In  the  case  of  property  not  distributed,  sold,  exchanged, 
or  otherwise  disposed  of,  within  6  months  after  the  decedent's 
death  such  property  shall  be  valued  as  of  the  date  6  months 
after  the  decedent's  death. 

(3)  Any  interest  or  estate  which  is  affected  by  mere  lapse  of 
time  shall  be  included  at  its  value  as  of  the  time  of  death  (in- 
stead of  the  later  date)  with  adjustment  for  any  difference  in 
its  value  as  of  the  later  date  not  due  to  mere  lapse  of  time. 

(b)  Special  Rules. — No  deduction  under  this  chapter  of  any  item 
shall  be  allowed  if  allowance  for  such  item  is  in  effect  given  by  the 
alternate  valuation  provided  by  this  section.  Wherever  in  any  other 
subsection  or  section  of  this  chapter  reference  is  made  to  the  value 
of  property  at  the  time  of  the  decedent's  death,  such  reference 
shall  be  deemed  to  refer  to  the  value  of  such  property  used  in  de- 
termining the  value  of  the  gross  estate.  In  case  of  an  election  made 
by  the  executor  under  this  section,  then — 

(1)  for  purposes  of  the  charitable  deduction  under  section 
2055  or  2106(a)(2),  any  bequest,  legacy,  devise,  or  transfer  enu- 
merated therein,  and 

(2)  for  the  purpose  of  the  marital  deduction  under  section 
2056,  any  interest  in  property  passing  to  the  surviving  spouse, 
shall  be  valued  as  of  the  date  of  the  decedent's  death  with  ad- 
justment for  any  difference  in  value  (not  due  to  mere  lapse  of 
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time  of  the  occurrence  or  nonoccurrence  of  a  contingency)  of 
the  property  as  of  the  date  6  months  after  the  decedent's  death 
(substituting,  in  the  case  of  property  distributed  by  the  execu- 
tor or  trustee,  or  sold,  exchanged,  or  otherwise  disposed  of, 
during  such  6-month  period,  the  date  thereof). 

(c)  Election  Must  Decrease  Gross  Estate  and  Estate  Tax  — 
No  election  may  be  made  under  this  section  with  respect  to  an  estate 
unless  such  election  will  decrease — 

(V  the  value  of  the  gross  estate,  and 

(2)  the  amount  of  the  tax  imposed  by  this  chapter  (reduced  by 
credits  allowable  against  such  tax). 
[(c)  Time  of  Election.— The  election  provided  for  in  this  section 
shall  be  exercised  by  the  executor  on  his  return  if  filed  within  the 
time  prescribed  by  law  or  before  the  expiration  of  any  extension  of 
time  granted  pursuant  to  law  for  the  filing  of  the  return.] 

(d)  Election. — 

(1)  In  general. — The  election  provided  for  in  this  section 
shall  be  made  by  the  executor  on  the  return  of  the  tax  imposed 
by  this  chapter.  Such  an  election,  once  made,  shall  be  irrevoca- 
ble. 

(2)  Statute  of  limitations  where  property  sold  before 

ELECTION. — If 

(A)  an  election  provided  for  in  this  section  is  made  after 
a  disposition  on  any  property,  and 

(B)  the  basis  of  such  property  is  reduced  by  reason  of  such 
election, 

the  period  for  assessing  any  deficiency  of  tax  attributable  to 
such  basis  reduction  shall  not  expire  before  the  date  1  year  after 
the  date  on  which  such  election  is  made. 

SEC.  2039.  ANNUITIES. 

(a)  General. — The  gross  estate  shall  include  the  value  of  an  an- 
nuity or  other  payment  receivable  by  any  beneficiary  by  reason  of 
surviving  the  decedent  under  any  form  of  contract  or  agreement 
entered  into  after  March  3,  1931  (other  than  as  insurance  under 
policies  on  the  life  of  the  decedent),  if,  under  such  contract  or 
agreement,  an  annuity  or  other  payment  was  payable  to  the  dece- 
dent, or  the  decedent  possessed  the  right  to  receive  such  annuity  or 
payment,  either  alone  or  in  conjunction  with  another  for  his  life  or 
for  any  period  not  ascertainable  without  reference  to  his  death  or 
for  any  period  which  does  not  in  fact  end  before  his  death. 

(b)  Amount  Includible. — Subsection  (a)  shall  apply  to  only  such 
part  of  the  value  of  the  annuity  or  other  payment  receivable  under 
such  contract  or  agreement  as  is  proportionate  to  that  part  of  the 
purchase  price  therefor  contributed  by  the  decedent.  For  purposes 
of  this  section,  any  contribution  by  the  decedent's  employer  or 
former  employer  to  the  purchase  price  of  such  contract  or  agree- 
ment (whether  or  not  to  an  employee's  trust  or  fund  forming  part 
of  a  pension,  annuity,  retirement,  bonus  or  profit-sharing  plan) 
shall  be  considered  to  be  contributed  by  the  decedent  if  made  by 
reason  of  his  employment. 

(c)  Exemption  of  Annuities  Under  Certain  Trusts  and 
Plans. — Subject  to  the  limitation  of  subsection  (g),  notwithstanding 
any  other  provision  of  this  section  or  of  any  provision  of  law,  there 
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shall  be  excluded  from  the  gross  estate  the  value  of  an  annuity  or 
other  payment  (other  than  an  amount  described  in  subsection  (f)) 
receivable  by  any  beneficiary  (other  than  the  executor)  under — 

(1)  An  employees'  trust  (or  under  a  contract  purchased  by  an 
employee's  trust)  forming  part  of  a  pension,  stock  bonus,  or 
profit-sharing  plan  which,  at  the  time  of  the  decedent's  sepa- 
ration from  employment  (whether  by  death  or  otherwise),  or  at 
the  time  of  termination  of  the  plan  if  earlier,  met  the  require- 
ments of  section  401(a); 

(2)  A  retirement  annuity  contract  purchased  by  an  employer 
(and  not  by  an  employees'  trust)  pursuant  to  a  plan  which,  at 
the  time  of  decedent's  separation  from  employment  (by  death 
or  otherwise),  or  at  the  time  of  termination  of  the  plan  if  earli- 
er, was  a  plan  described  in  section  403(a); 

(3)  A  retirement  annuity  contract  purchased  for  an  employee 
by  an  employer  which  is  an  organization  referred  to  in  section 
170(b)(l)(A)(ii)  or  (vi),  or  which  is  a  religious  organization  (other 
than  a  trust),  and  which  is  exempt  from  tax  under  section 
501(a);  or 

(4)  Chapter  73  of  title  10  of  the  United  States  Code. 

If  such  amounts  payable  after  the  death  of  the  decedent  under  a 
plan  described  in  paragraph  (1)  or  (2),  under  a  contract  described  in 
paragraph  (3),  or  under  chapter  73  of  title  10  of  the  United  State 
Code  are  attributable  to  any  extent  to  payments  or  contributions 
made  by  the  decedent,  no  exclusion  shall  be  allowed  for  that  part 
of  the  value  of  such  amounts  in  the  proportion  that  the  total  pay- 
ments or  contributions  made  by  the  decedent  bears  to  the  total 
payments  or  contributions  made.  For  purposes  of  this  subsection, 
contributions  or  payments  made  by  the  decedent's  employer  or 
former  employer  under  a  trust  or  plan  described  in  paragraph  (1) 
or  (2)  shall  not  be  considered  to  be  contributed  by  the  decedent,  and 
contributions  or  payments  made  by  the  decedent's  employer  or 
former  employer  toward  the  purchase  of  an  annuity  contract  de- 
scribed in  paragraph  (3)  shall,  to  the  extent  excludable  from  gross 
income  under  section  403(b),  not  be  considered  to  be  contributed  by 
the  decedent.  The  subsection  shall  apply  to  all  decedents  dying 
after  December  31,  1953.  For  purposes  of  this  subsection,  contribu- 
tions or  payments  on  behalf  of  the  decedent  while  he  was  an  em- 
ployee within  the  meaning  of  section  401(c)(1)  made  under  a  trust 
or  plan  described  in  paragraph  (1)  or  (2)  shall,  to  the  extent  allow- 
able as  a  deduction  under  section  404,  be  considered  to  be  made  by 
a  person  other  than  the  decedent  and,  to  the  extent  not  so  allow- 
able, shall  be  considered  to  be  made  by  the  decedent.  For  purposes 
of  this  subsection,  amounts  payable  under  chapter  73  of  title  10  of 
the  United  States  Code  are  attributable  to  payments  or  contribu- 
tions made  by  the  decedent  only  to  the  extent  of  amounts  deposited 
by  him  pursuant  to  section  1438  or  1452(d)  of  such  title  10.  For  pur- 
poses of  this  subsection,  any  deductible  employee  contributions 
(within  the  meaning  of  paragraph  (5)  of  section  72(o))  shall  be  con- 
sidered as  made  by  a  person  other  than  the  decedent. 

(d)  Exemption  of  Certain  Annuity  Interests  Created  by  Com- 
munity Property  Laws. — In  the  case  of  an  employee  on  whose 
behalf  contributions  or  payments  were  made  by  his  employer  or 
former  employer  under  a  trust  or  plan  described  in  subsection  (c)(1) 
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or  (2),  or  toward  the  purchase  of  a  contract  described  in  subsection 
(c)(3),  which  under  subsection  (c)  are  not  considered  as  contributed 
by  the  employee,  if  the  spouse  of  such  employee  predeceases  him, 
then,  notwithstanding  the  provisions  of  this  section  or  of  any  other 
provision  of  law,  there  shall  be  excluded  from  the  gross  estate  of 
such  spouse  the  value  of  any  interest  of  such  spouse  in  such  trust 
or  plan  or  such  contract,  to  the  extent  such  intrest — 

(1)  is  attributable  to  such  contributions  or  payments,  and 

(2)  arises  solely  by  reason  of  such  spouse's  interest  in  com- 
munity income  under  the  community  property  laws  of  a  State. 

(e)  Exclusion  of  Individual  Retirement  Accounts,  Etc —Sub- 
ject to  the  limitation  of  subsection  (g),  notwithstanding  any  other 
provision  of  this  section  or  of  any  other  provision  of  law,  there 
shall  be  excluded  from  the  value  of  the  gross  estate  the  value  of  an 
annuity  receivable  by  any  beneficiary  (other  than  the  executor) 
under — 

(1)  an  individual  retirement  account  described  in  section 

408(a),  or 

(2)  an  individual  retirement  annuity  described  in  section 
408(b)  [,  or]  . 

E(3)  a  retirement  bond  described  in  section  409(a).] 
If  any  payment  to  an  account  described  in  paragraph  (1)  or  for  an 
annuity  described  in  paragraph  (2)  or  a  bond  described  in  para- 
graph (3)  was  not  allowable  as  a  deduction  under  section  219  and 
was  not  a  rollover  contribution  described  in  section  402(a)(5)  (with- 
out regard  to  section  402(a)(7)),  403(a)(4),  section  403(b)(8)  (but  only 
to  the  extent  such  contribution  is  attributable  to  a  distribution 
from  a  contract  described  in  subsection  (c)(3)),  E 405(d)(3),  408(d)(3), 
or  409(b)(3)(C),]  or  408(d)(3),  the  preceding  sentence  shall  not  apply 
to  that  portion  of  the  value  of  the  amount  receivable  under  such 
account  E,  annuity,  or  bond]  or  annuity  (as  the  case  may  be)  which 
bears  the  same  ratio  to  the  total  value  of  the  amount  so  receivable 
as  the  total  amount  which  was  paid  to  or  for  such  account  E,  annu- 
ity, or  bond]  or  annuity  and  which  was  not  allowable  as  a  deduc- 
tion under  section  219  and  was  not  such  a  rollover  contribution 
bears  to  the  total  amount  paid  to  or  for  such  account  E,  annuity  or 
bond]  or  annuity.  For  purposes  of  this  subsection,  the  term  "annu- 
ity" means  an  annuity  contract  or  other  arrangement  providing  for 
a  series  of  substantially  equal  periodic  payments  to  be  made  to  a 
beneficiary  (other  than  the  executor)  for  his  life  or  over  a  period 
extending  for  at  least  36  months  after  the  date  of  the  decedent's 
death. 

(f)  Lump  Sum  Distributions. — 

(1)  In  general. — An  amount  is  described  in  this  subsection 
if— 

(A)  it  is  a  lump  sum  distribution  described  in  section 
402(e)(4)  (determined  without  regard  to  the  third  sentence 
of  section  402(e)(4)(A)),  or 

(B)  it  is  an  amount  attributable  to  accumulated  deduct- 
ible employee  contributions  (as  defined  in  section 
72(o)(5)(B))  in  any  plan  taken  into  account  for  purposes  of 
determining  whether  the  distribution  described  in  subpar- 
agraph (A)  qualifies  as  a  lump  sum  distribution. 
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(2)  Exception  where  recipient  elects  not  to  take  io-year 
averaging. — An  amount  described  in  paragraph  (1)  shall  be 
treated  as  not  described  in  this  subsection  if  the  recipient 
elects  irrevocably  (at  such  time  and  in  such  manner  as  the  Sec- 
retary may  by  regulations  prescribe)  to  treat  the  distribution 
as  taxable  under  section  402(a)  (without  the  application  of 
paragraph  (2)  thereof),  except  to  the  extent  that  section 
402(e)(4)(J)  applies  to  such  distribution, 
(g)  $100,000  Limitation  on  Exclusions  Under  Subsections  (c) 
and  (e). — The  aggregate  amount  excluded  from  the  gross  estate  of 
any  decedent  under  subsections  (c)  and  (e)  of  this  section  shall  not 
exceed  $100,000. 

******* 

SEC.  2043.  TRANSFERS  FOR  INSUFFICIENT  CONSIDERATION 

(a)  In  General. — If  any  one  of  the  transfers,  trusts,  interests, 
rights,  or  powers  enumerated  and  described  in  sections  2035  to 
2038,  inclusive,  and  section  2041  is  made,  created,  exercised,  or  re- 
linquished for  a  consideration  in  money  or  money's  worth,  but  is 
not  a  bona  fide  sale  for  an  adequate  and  full  consideration  in 
money  or  money's  worth,  there  shall  be  included  in  the  gross  estate 
only  the  excess  of  the  fair  market  value  at  the  time  of  death  of  the 
property  otherwise  to  be  included  on  account  of  such  transaction, 
over  the  value  of  the  consideration  received  therefor  by  the  dece- 
dent. 

[(b)  Marital  Rights  Not  Treated  as  Consideration. — For  pur- 
poses of  this  chapter,  a  relinquishment  or  promised  relinquishment 
of  dower  or  curtesy,  or  of  a  statutory  estate  created  in  lieu  of  dower 
or  curtesy,  or  of  other  marital  rights  in  the  decedent's  property  or 
estate,  shall  not  be  considered  to  any  extent  a  consideration  "in 
money  or  money's  worth."] 

(b)  Marital  Rights  Not  Treated  as  Consideration. — 

(1)  In  general. — For  purposes  of  this  chapter,  a  relinquishment 
or  promised  relinquishment  of  dower  or  curtesy,  or  of  a  statutory 
estate  created  in  lieu  of  dower  or  curtesy,  or  of  other  marital  rights 
in  the  decedent's  property  or  estate,  shall  not  be  considered  to  any 
extent  a  consideration  "in  money  or  money's  worth". 

(2)  Exception. — For  purposes  of  section  2053  (relating  to  ex- 
penses, indebtedness,  and  taxes),  a  transfer  of  property  which 
satisfies  the  requirements  of  paragraph  (1)  of  section  2516  (relat- 
ing to  certain  property  settlements)  shall  be  considered  to  be 
made  for  an  adequate  and  full  consideration  in  money  or 
money  s  worth. 

******* 

PART  IV— TAXABLE  ESTATE 

******* 

SEC.  2053.  EXPENSES,  INDEBTEDNESS,  AND  TAXES. 

(a)  General  Rule.—*  *  * 

******* 
[(e)  Marital  Rights.— 
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[For  provisions  that  relinquishment  of  marital  rights  shall 
not  be  deemed  a  consideration  "in  money  or  money's  worth," 
see  section  2043(b).] 
(e)  Marital  Rights. — 

For  provisions  treating  certain  relinquishments  of  marital 
rights  as  consideration  for  money  or  moneys  worth,  see  section 
2043(b)(2). 

******* 

SEC.  2055.  TRANSFERS  FOR  PUBLIC,  CHARITABLE,  AND  RELIGIOUS  USES. 

(a)  In  General. — For  purposes  of  the  tax  imposed  by  section 
2001,  the  value  of  the  taxable  estate  shall  be  determined  by  deduct- 
ing from  the  value  of  the  gross  estate  the  amount  of  all  bequests, 
legacies,  devises,  or  transfers — 

(1)  to  or  for  the  use  of  the  United  States,  any  State,  any  po- 
litical subdivision  thereof,  or  the  District  of  Columbia,  for  ex- 
clusively public  purposes; 

(2)  to  or  for  the  use  of  any  corporation  organized  and  operat- 
ed exclusively  for  religious,  charitable,  scientific,  literary,  or 
educational  purposes,  including  the  encouragement  of  art,  or  to 
foster  national  or  international  amateur  sports  competition 
(but  only  if  no  part  of  its  activities  involve  the  provision  of  ath- 
letic facilities  or  equipment),  and  the  prevention  of  cruelty  to 
children  or  animals,  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  stockholder  or  individual, 
which  is  not  disqualified  for  tax  exemption  under  section 
501(c)(3)  by  reason  of  attempting  to  influence  legislation,  and 
which  does  not  participate  in,  or  intervene  in  (including  the 
publishing  or  distributing  of  statements),  any  political  cam- 
paign on  behalf  of  any  candidate  for  public  office; 

(3)  to  a  trustee  or  trustees,  or  a  fraternal  society,  order,  or 
association  operating  under  the  lodge  system,  but  only  if  such 
contributions  or  gifts  are  to  be  used  by  such  trustee  or  trust- 
ees, or  by  such  fraternal  society,  order,  or  association,  exclu- 
sively for  religious,  charitable,  scientific,  literary,  or  education- 
al purposes,  or  for  the  prevention  of  cruelty  to  children  or 
animals,  such  trust,  fraternal  society,  order,  or  association 
would  not  be  disqualified  or  tax  exemption  under  section 
501(c)(3)  by  reason  of  attempting  to  influence  legislation,  and 
such  trustee  or  trustees,  or  such  fraternal  society,  order,  or  as- 
sociation, does  not  participate  in,  or  intervene  in  (including  the 
publishing  or  distributing  of  statements),  any  political  cam- 
paign on  behalf  of  any  candidate  for  public  office;  or 

(4)  to  or  for  the  use  of  any  veterans'  organization  incorporat- 
ed by  Act  of  Congress,  or  of  its  departments  or  local  chapters 
or  posts,  no  part  of  the  net  earnings  of  which  inures  to  the 
benefit  of  any  private  shareholder  or  individual. 

For  purposes  of  this  subsection,  the  complete  termination  before 
the  date  prescribed  for  the  filing  of  the  estate  tax  return  of  a  power 
to  consume,  invade,  or  appropriate  property  for  the  benefit  of  an 
individual  before  such  power  has  been  exercised  by  reason  of  the 
death  of  such  individual  or  for  any  other  reason  shall  be  considered 
and  deemed  to  be  a  qualified  disclaimer  with  the  same  full  force 
and  effect  as  though  he  had  filed  such  qualified  disclaimer.  Rules 
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similar  to  the  rules  of  section  501(j)  shall  apply  for  purposes  of 
paragraph  (2). 

******* 

(e)  Disallowance  of  Deductions  in  Certain  Cases.— 

(1)  No  deduction  shall  be  allowed  under  this  section  for  a 
transfer  to  or  for  the  use  of  an  organization  or  trust  described 
in  section  508(d)  or  4948(c)(4)  subject  to  the  conditions  specified 
in  such  sections. 

(2)  Where  an  interest  in  property  (other  than  an  interest  de- 
scribed in  section  170(f)(3)(B))  passes  or  has  passed  from  the  de- 
cedent to  a  person,  or  for  a  use,  described  in  subsection  (a),  and 
an  interest  (other  than  an  interest  which  is  extinguished  upon 
the  decedent's  death)  in  the  same  property  passes  or  has 
passed  (for  less  than  an  adequate  and  full  consideration  in 
money  or  money's  worth)  from  the  decedent  to  a  person,  or  for 
a  use,  not  described  in  subsection  (a),  no  deduction  shall  be  al- 
lowed under  this  section  for  the  interest  which  passes  of  has 
passed  to  the  person,  or  for  the  use,  described  in  subsection  (a) 
unless — 

(A)  in  the  case  of  a  remainder  interest,  such  interest  is 
in  a  trust  which  is  a  charitable  remainder  annuity  trust  or 
a  charitable  remainder  unitrust  (described  in  section  664) 
or  a  pooled  income  fund  (described  in  section  642(c)(5)),  or 

(B)  in  the  case  of  any  other  interest,  such  interest  is  in 
the  form  of  a  guaranteed  annuity  or  is  a  fixed  percentage 
distributed  yearly  of  the  fair  market  value  of  the  property 
(to  be  determined  yearly). 

[(3)  In  the  case  of  a  will  executed  before  December  31,  1978, 
or  a  trust  created  before  such  date,  if  a  deduction  is  not  allow- 
able at  the  time  of  the  decedent's  death  because  of  the  failure 
of  an  interest  in  property  which  passes  from  the  decedent  to  a 
person,  or  for  a  use,  described  in  subsection  (a),  to  meet  the  re- 
quirements of  subparagraph  (A)  or  (B)  of  paragraph  (2)  of  this 
subsection,  and  if  the  governing  instrument  is  amended  or  con- 
formed on  or  before  December  31,  1981,  or,  if  later,  on  or 
before  the  30th  day  after  the  date  on  which  judicial  proceed- 
ings begun  on  or  before  December  31,  1981  (which  are  required 
to  amend  or  conform  the  governing  instrument),  become  final, 
so  that  the  interest  is  in  a  trust  which  meets  the  requirements 
of  such  subparagraph  (A)  or  (B)  (as  the  case  may  be),  a  deduc- 
tion shall  nevertheless  be  allowed.  The  Secretary  may,  by  regu- 
lation, provide  for  the  application  of  the  provisions  of  this 
paragraph  to  trusts  whose  governing  instruments  are  amended 
or  conformed  in  accordance  with  this  paragraph,  and  such  reg- 
ulations may  provide  for  any  adjustments  in  the  application  of 
the  provisions  of  section  508  (relating  to  special  rules  with  re- 
spect to  section  501(c)(3)  organizations),  subchapter  J  (relating 
to  estates,  trusts,  beneficiaries,  and  decedents),  and  chapter  42 
(relating  to  private  foundations),  to  such  trusts  made  necessary 
by  the  application  of  this  paragraph.  If,  by  the  due  date  for  the 
filing  of  an  estate  tax  return  (including  any  extension  thereof), 
the  interest  is  in  a  charitable  trust  which,  upon  allowance  of  a 
deduction,  would  be  described  in  section  4947(a)(1),  or  the  inter- 
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est  passes  directly  to  a  person  or  for  a  use  described  in  subsec- 
tion (a),  a  deduction  shall  be  allowed  as  if  the  governing  instru- 
ment was  amended  or  conformed  under  this  paragraph.  If  the 
amendment  or  conformation  of  the  governing  instrument  is 
made  after  the  due  date  for  the  filing  of  the  estate  tax  return 
(including  any  extension  thereof),  the  deduction  shall  be  al- 
lowed upon  the  filing  of  a  timely  claim  for  credit  or  refund  (as 
provided  for  in  section  6511)  of  an  overpayment  resulting  from 
the  application  of  this  paragraph.  In  the  case  of  a  credit  or 
refund  as  a  result  of  an  amendment  or  conformation  made 
pursuant  to  this  paragraph,  no  interest  shall  be  allowed  for  the 
period  prior  to  the  expiration  of  the  180th  day  after  the  date 
on  which  the  claim  for  credit  or  refund  is  filed.] 
(3)  Reformations  to  comply  with  paragraph  (2). — 

(A)  In  General. — A  deduction  shall  be  allowed  under 
subsection  (a)  in  respect  to  any  qualified  reformation. 

(B)  Qualified  reformation. — For  purposes  of  this  para- 
graph, the  term  "qualified  reformation''  means  a  change  of 
a  governing  instrument  by  reformation,  amendment,  con- 
struction, or  otherwise  which  changes  a  reformable  interest 
into  a  qualified  interest  but  only  if— 

(i)  any  difference  between — 

(I)  the  actuarial  value  (determined  as  of  the  date 
of  the  decedent's  death)  of  the  qualified  interest, 
and 

(II)  the  actuarial  value  (as  so  determined)  of  the 
reformable  interest,  does  not  exceed  5  percent  of  the 
actuarial  value  (as  so  determined)  of  the  reform- 
able  interest, 

(ii)  in  the  case  of— 

(I)  a  charitable  remainder  interest,  the  nonre- 
mainder  interest  (before  and  after  the  qualified 
reformation)  terminated  at  the  same  time,  or 

(II)  any  other  interest,  the  reformable  interest 
and  the  qualified  interest  are  for  the  same  period, 
and 

(Hi)  such  change  is  effective  as  of  the  date  of  the  de- 
cedent's death. 
A  nonremainder  interest  (before  reformation)  for  a  term 
of  years  in  excess  of  20  years  shall  be  treated  as  satisfying 
subclause  (I)  of  clause  (ii)  if  such  interest  (after  reforma- 
tion) is  for  term  of  20  years. 

(C)  Reformable  interests. — For  purposes  of  this  para- 
graph— 

(i)  In  general.  The  term  "reformable  interest" 
means  any  interest  for  which  a  deduction  would  be  al- 
lowable under  subsection  (a)  at  the  time  of  the  dece- 
dent's death  but  for  paragraph  (2). 

(ii)  Beneficiary's  interest  must  be  fixed.— The 
term  "reformable  interest"  does  not  include  any  inter- 
est unless,  before  the  remainder  vests  in  possession,  all 
payments  to  persons  other  than  an  organization  de- 
scribed in  subsection  (a)  are  expressed  either  in  speci- 
fied dollar  amounts  or  a  fixed  percentage  of  the  fair 
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market  value  of  the  property.  For  purposes  of  determin- 
ing whether  all  such  payments  are  expressed  as  a  fixed 
percentage  of  the  fair  market  value  of  the  property,  sec- 
tion 664(d)(3)  shall  be  taken  into  account 

(Hi)  Special  rule  whether  timely  commencement 
of  reformation. — Clause  (ii)  shall  not  apply  to  any 
interest  if  a  judicial  proceeding  is  commenced  to 
change  such  interest  into  a  qualified  interest  not  later 
than  the  90th  day  after — 

(I)  if  an  estate  tax  return  is  required  to  be  filed, 
the  last  date  (including  extensions)  for  filing  such 
return,  or 

(II)  if  not  estate  tax  return  is  required  to  be  filed, 
the  last  date  (including  extensions)  for  filing  the 
income  tax  return  for  the  1st  taxable  year  for 
which  a  return  is  required  to  be  filed  by  the  trust 

(iv)  Special  rule  for  will  executed  before  Janu- 
ary i,  1979,  etc. — In  the  case  of  any  interest  passing 
under  a  will  executed  before  January  1,  1979,  or  under 
a  trust  created  before  such  date,  clause  (ii)  shall  not 
apply. 

(D)  Qualified  interest. — For  purposes  of  this  para- 
graph, the  term  "qualified  interest"  means  an  interest  for 
which  a  deduction  is  allowable  under  subsection  (a). 

(E)  Limitation. — The  deduction  referred  to  in  subpara- 
graph (A)  shall  not  exceed  the  amount  of  the  deduction 
which  would  have  been  allowable  for  the  reformable  inter- 
est but  for  paragraph  (2). 

(F)  Special  rule  where  income  beneficiary  dies. — 
(by  reason  of  the  death  of  any  individual)  by  the  due  date 
for  filing  the  estate  tax  return  (including  any  extension 
thereof)  a  reformable  interest  is  in  a  wholly  charitable  trust 
or  passes  directly  to  a  person  or  for  a  use  described  in  sub- 
section (a),  a  deduction  shall  be  allowed  for  such  reform- 
able  interest  as  if  it  had  met  the  requirements  of  paragraph 
(2)  on  the  date  of  the  decedent's  death.  For  purposes  of  the 
preceding  sentence,  the  term  "wholly  charitable  trust" 
means  a  charitable  trust  which,  upon  the  allowance  of  a 
deduction,  would  be  described  in  section  4947(a)(1). 

(G)  Statute  of  limitations.— The  period  for  assessing 
any  deficiency  of  any  tax  attributable  to  the  application  of 
this  paragraph  shall  not  expire  before  the  date  1  year  after 
the  date  on  which  the  Secretary  is  notified  that  such  refor- 
mation has  occurred. 

(H)  Regulations. — The  Secretary  shall  prescribe  such 
regulations  as  may  be  necessary  to  carry  out  the  purposes  of 
this  paragraph,  including  regulations  providing  such  ad- 
justments in  the  application  of  the  provisions  of  section  508 
(relating  to  special  rules  relating  to  section  501(c)(3)  organi- 
zations), subchapter  J  (relating  to  estates,  trusts,  benefici- 
aries, and  decedents),  and  chapter  42  (relating  to  private 
foundations)  as  may  be  necessary  by  reason  of  the  qualified 
reformation. 
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(I)  Reformations  permitted  in  case  of  remainder  in- 
terests in  residence  or  form,  pooled  income  funds, 
etc. — The  Secretary  shall  prescribe  regulations  (consistent 
with  the  provisions  of  this  paragraph)  permitting  reforma-  ; 
tions  in  the  case  of  any  failure — 

(i)  to  meet  the  requirements  of  section  170(f)(3)(B)  (re-  j 
lating  to  remainder  interests  in  personal  residence  or  ' 
farm,  etc.),  or 

(ii)  to  meet  the  requirements  of  section  642(c)(5). 

CHAPTER  12— GIFT  TAX 

******* 

Subchapter  B — Transfers 

******* 

SEC.  2517.  CERTAIN  ANNUITIES  UNDER  QUALIFIED  PLANS. 

(a)  General  Rule. — The  exercise  or  nonexercise  by  an  employee 
of  an  election  or  option  whereby  an  annuity  or  other  payment  will 
become  payable  to  any  beneficiary  at  or  after  the  employee's  death 
shall  not  be  considered  a  transfer  for  purposes  of  this  chapter  if  the 
option  or  election  and  annuity  or  other  payment  is  provided  for 
under — 

(1)  an  employees'  trust  (or  under  a  contract  purchased  by  an 
employees'  trust)  forming  part  of  a  pension,  stock  bonus,  or 
profit-sharing  plan  which,  at  the  time  of  such  exercise  or  non- 
exercise,  or  at  the  time  of  termination  of  the  plan  if  earlier, 
met  the  requirements  of  section  401(a); 

(2)  a  retirement  annuity  contract  purchased  by  an  employer 
(and  not  by  an  employees'  trust)  pursuant  to  a  plan  which,  at 
the  time  of  such  exercise  or  nonexercise,  or  at  the  time  of  ter-  j 
mination  of  the  plan  if  earlier,  was  a  plan  described  in  section 
403(a); 

(3)  a  retirement  annuity  contract  purchased  for  an  employee  | 
by  an  employer  which  is  an  organization  referred  to  in  section  \ 
170(b)(l)(A)(ii)  or  (vi),  or  which  is  a  religious  organization  (other  | 
than  a  trust),  and  which  is  exempt  from  tax  under  section 

501(a); 

(4)  chapter  73  of  title  10  of  the  United  States  Code;  or 

(5)  an  individual  retirement  account  described  in  section 
408(a)  [,  an  individual  retirement  annuity  described  in  section 
408(b),  or  a  retirement  bond  described  in  section  409(a)]  or  an 
individual  retirement  annuity  described  in  section  408(b). 

*  *  *  *  *  *  * 

Subchapter  C — Deductions 

******* 

'  . 1   V:       "  p 
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SEC.  2522.  CHARITABLE  AND  SIMILAR  GIFTS. 

(a)  Citizens  or  Residents.—*  *  * 

******* 

(c)  Disallowance  of  Deductions  in  Certain  Cases- 
CD  No  deduction  shall  be  allowed  under  this  section  for  a  gift 
to  or  for  the  use  of  an  organization  or  trust  described  in  sec- 
tion 508(d)  or  4948(c)(4)  subject  to  the  conditions  specified  in 
such  sections. 

(2)  Where  a  donor  transfers  an  interest  in  property  (other 
than  an  interest  described  in  section  170(f)(3)(B))  to  a  person,  or 
for  use,  described  in  subsection  (a)  or  (b)  and  an  interest  in  the 
same  property  is  retained  by  the  donor,  or  is  transferred  or  has 
been  transferred  (for  less  than  an  adequate  and  full  considera- 
tion in  money  or  money's  worth)  from  the  donor  to  a  person,  or 
for  a  use,  not  described  in  subsection  (a)  or  (b),  no  deduction 
shall  be  allowed  under  this  section  for  the  interest  which  is,  or 
has  been  transferred  to  the  person,  or  for  the  use,  described  in 
subsection  (a)  or  (b),  unless — 

(A)  in  the  case  of  a  remainder  interest,  such  interest  is 
in  a  trust  which  is  a  charitable  remainder  annuity  trust  or 
a  charitable  remainder  unitrust  (described  in  section  664) 
or  a  pooled  income  fund  (described  in  section  642(c)(5)),  or 

(B)  in  the  case  of  any  other  interest,  such  interest  is  in 
the  form  of  a  guaranteed  annuity  or  is  a  fixed  percentage 
distributed  yearly  of  the  fair  market  value  of  the  property 
(to  be  determined  yearly). 

(3)  Rules  similar  to  the  rules  of  section  2055(e)(4)  shall  apply 
for  purposes  of  paragraph  (2). 

(4)  Reformations  to  comply  with  paragraph  (2). — 

(A)  In  general.— A  deduction  shall  be  allowed  under 
subsection  (a)  in  respect  of  any  qualified  reformation. 

(B)  Rules  similar  to  section  2055(e)(3)  to  apply.— For 
purposes  of  this  paragraph,  rules  similar  to  the  rules  of  sec- 
tion 2055(e)(3)  shall  apply. 

%  *■  :f:  %  ;f:  :fc  % 

Subtitle  C — Employment  Taxes  and  Collection 
of  Income  Tax  at  Source 

******* 

CHAPTER  21— FEDERAL  INSURANCE 
CONTRIBUTIONS  ACT 

******* 

Subchapter  C — General  Provisions 

******* 
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SEC.  3121.  DEFINITIONS, 
(a)  Wages. — For  purposes  of  this  chapter,  the  term  "wages" 

means  all  remuneration  for  employment,  including  the  cash  value 

of  all  remuneration  paid  in  any  medium  other  than  cash;  except 

that  such  term  shall  include — 

(1)  that  part  of  the  remuneration  which,  after  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  para- 
graphs of  this  subsection)  equal  to  the  contribution  and  benefit 
base  (as  determined  under  section  230  of  the  Social  Security 
Act)  with  respect  to  employment  has  been  paid  to  an  individu- 
al by  an  employer  during  the  calendar  year  with  respect  to 
which  such  contribution  and  benefit  base  is  effective,  is  paid  to 
such  individual  by  such  employer  during  such  calendar  year.  If 
an  employer  (hereinafter  referred  to  as  successor  employer) 
during  any  calendar  year  acquires  substantially  all  the  proper- 
ty used  in  a  trade  or  business  of  another  employer  (hereinafter 
referred  to  as  a  predecessor),  or  used  in  a  separate  unit  of  a 
trade  or  business  of  a  predecessor,  and  immediately  after  the 
acquisition  employs  in  his  trade  or  business  an  individual  who 
immediately  prior  to  the  acquisition  was  employed  in  the  trade 
or  business  of  such  predecessor,  then,  for  the  purpose  of  deter- 
mining whether  the  successor  employer  has  paid  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  para- 
graphs of  this  subsection)  with  respect  to  employment  equal  to 
the  contribution  and  benefit  base  (as  determined  under  section 
230  of  the  Social  Security  Act)  to  such  individual  during  such 
calendar  year,  any  remuneration  (other  than  remuneration  re- 
ferred to  in  the  succeeding  paragraph  of  this  subsection)  with 
respect  to  employment  paid  (or  considered  under  this  para- 
graphs as  having  been  paid)  to  such  individual  by  such  prede- 
cessor during  such  calendar  year  and  prior  to  such  acquisition 
shall  be  considered  as  having  been  paid  by  such  successor  em- 
ployer; 

******* 

(5)  any  payment  made  to,  or  on  behalf  of,  an  employee  or  his  ! 
beneficiary — 

(A)  from  or  to  a  trust  described  in  section  401(a)  which  is  ( 
exempt  from  tax  under  section  501(a)  at  the  time  of  such 
payment  unless  such  payment  is  made  to  an  employee  of 
the  trust  as  remuneration  for  services  rendered  as  such 
employeee  and  not  as  a  beneficiary  of  the  trust, 

(B)  under  or  to  an  annuity  plan  which,  at  the  time  of  j 
such  payment,  is  a  plan  described  in  section  403(a), 

[(C)  under  or  to  a  bond  purchase  plan  which,  at  the 
time  of  such  payment,  is  a  qualified  bond  purchase  plan 
described  in  section  405(a),] 

[(D)]  (O  under  a  simplified  employee  pension  if,  at  the 
time  of  the  payment,  it  is  reasonable  to  believe  that  the 
employee  will  be  entitled  to  a  deduction  under  section 
219(b)(2)  for  such  payment. 

[(E)]  (D)  under  or  to  an  annuity  contract  described  in 
section  403(b),  other  than  a  payment  for  the  purchase  of 
such  contract  which  is  made  by  reason  of  a  salary  reduc- 
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tion  agreement  (whether  evidenced  by  a  written  instru- 
ment or  otherwise), 

[(F)]  (i£)  under  or  to  an  exempt  governmental  deferred 
compensation  plan  (as  defined  in  subsection  (v)(3)),  or 

[(G)]  (F)  to  supplement  pension  benefits  under  a  plan  or 
trust  described  in  any  of  the  foregoing  provisions  of  this 
paragraph  to  take  into  account  some  portion  or  all  of  the 
increase  in  the  cost  of  living  (as  determined  by  the  Secre- 
tary of  Labor)  since  retirement  but  only  if  such  supple- 
mental payments  are  under  a  plan  which  is  treated  as  a 
welfare  plan  under  section  3(2)(B)(ii)  of  the  Employee  Re- 
tirement Income  Security  Act  of  1974; 

******* 

(18)  any  payment  made,  or  benefit  furnished,  to  or  for  the 
benefit  of  an  employee  if  at  the  time  of  such  payment  or  such 
furnishing  it  is  reasonable  to  believe  that  the  employee  will  be 
able  to  exclude  such  payment  or  benefit  from  income  under 
section  127  or  129;  [or] 

(19)  the  value  of  any  meals  or  lodging  furnished  by  or  on 
behalf  of  the  employer  if  at  the  time  of  such  furnishing  it  is 
reasonable  to  believe  that  the  employee  will  be  able  to  exclude 
such  items  from  income  under  section  119 [.]  ;  or 

(20)  any  benefit  provided  to  or  on  behalf  of  an  employee  if  at 
the  time  such  benefit  is  provided  it  is  reasonable  to  believe  that 
the  employee  will  be  able  to  exclude  such  benefit  from  income 
under  section  117  or  132. 

Nothing  in  the  regulations  prescribed  for  purposes  of  chapter  24 
(relating  to  income  tax  withholding)  which  provides  an  exclusion 
from  "wages"  as  used  in  such  chapter  shall  be  construed  to  require 
a  similar  exclusion  from  "wages"  in  the  regulations  prescribed  for 
purposes  of  this  chapter. 

Except  as  otherwise  provided  in  regulations  prescribed  by  the  Sec- 
retary, any  third  party  which  makes  a  payment  included  in  wages 
solely  by  reason  of  the  parenthetical  matter  contained  in  subpara- 
graph (A)  of  paragraph  (2)  shall  be  treated  for  purposes  of  this 
chapter  and  chapter  22  as  the  employer  with  respect  to  such  wages. 

(b)  Employment. — For  purposes  of  this  chapter,  the  term  "em- 
ployment" means  any  service,  of  whatever  nature,  performed  (A) 
by  an  employee  for  the  person  employing  him,  irrespective  of  the 
citizenship  or  residence  of  either,  (i)  within  the  United  States,  or 
(ii)  on  or  in  connection  with  an  American  vessel  or  American  air- 
craft under  a  contract  of  service  which  is  entered  into  within  the 
United  States  or  during  the  performance  of  which  and  while  the 
employee  is  employed  on  the  vessel  or  aircraft  it  touches  at  a  port 
in  the  United  States,  if  the  employee  is  employed  on  and  in  connec- 
tion with  such  vessel  or  aircraft  when  outside  the  United  States,  or 
(B)  outside  the  United  States  by  a  citizen  of  the  United  States  [a 
citizen  or  resident  of  the  United  States  (effective  for  remuneration 
paid  after  December  31,  1983)]  as  an  employee  for  an  American  em- 
ployer (as  defined  in  subsection  (h)),  or  (C)  if  it  is  service,  regardless 
of  where  or  by  whom  performed,  which  is  designated  as  employ- 
ment or  recognized  as  equivalent  to  employment  under  an  agree- 
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ment  entered  into  under  section  233  of  the  Social  Security  Act; 

except  that  such  term  shall  not  include — 

(1)  service  performed  by  foreign  agricultural  workers  [(A) 
under  contracts  entered  into  in  accordance  with  title  V  of  the 
Agricultural  Act  of  1949,  as  amended  (7  U.S.C.  1461-1468),  or 
(B)J  lawfully  admitted  to  the  United  States  from  the  Bahamas, 
Jamaica,  and  the  other  British  West  Indies,  or  from  any  other 
foreign  country  or  possession  thereof,  on  a  temporary  basis  to 
perform  agricultural  labor; 

******* 

(5)  service  performed  in  the  employ  of  the  United  States  or 
any  instrumentality  of  the  United  States,  if  such  service — 

(A)  would  be  excluded  from  the  term  '  'employment"  for 
purposes  of  this  title  if  the  provisions  of  paragraphs  (5)  and 
(6)  of  this  subsection  as  in  effect  in  January  1983  had  re- 
mained in  effect,  and 

(B)  is  performed  by  an  individual  who  (i)  has  been  con- 
tinuously performing  service  which  is  excluded  from  the 
term  "employment"  in  the  employ  of  the  United  States  or 
an  instrumentality  thereof  since  December  31,  1983  (and 
for  this  purpose  an  individual  who  returns  to  the  perform- 
ance of  such  service  after  being  separated  therefrom  fol- 
lowing a  previous  period  of  such  service  shall  nevertheless 
be  considered  upon  such  return  as  having  been  continuous- 
ly in  the  employ  of  the  United  States  or  an  instrumentali- 
ty thereof,  regardless  of  whether  the  period  of  such  separa- 
tion began  before,  on,  or  after  December  31,  1983,  if  the 
period  of  such  separation  does  not  exceed  365  consecutive 
days),  or  (ii)  is  receiving  an  annuity  from  the  Civil  Service 
Retirement  and  Disability  Fund,  or  benefits  (for  service  as 
an  employee)  under  another  retirement  system  established 
by  law  of  the  United  States  for  employees  of  the  Federal 
Government  other  than  for  members  of  the  uniformed 
services); 

except  that  this  paragraph  shall  not  apply  with  respect  to — 

(i)  service  performed  as  the  President  or  Vice  Presi- 
dent of  the  United  States, 

(ii)  service  performed — 

(I)  in  a  position  placed  in  the  Executive  Sched- 
ule under  Sections  5312  through  5317  of  title  5, 
United  States  Code, 

(II)  as  a  noncareer  appointee  in  the  Senior  Ex- 
ecutive Service  or  a  noncareer  member  of  the 
Senior  Foreign  Service,  or 

(III)  in  a  position  to  which  the  individual  is  ap- 
pointed by  the  President  (or  his  designee)  or  the 
Vice  President  under  section  105(a)(1),  106(a)(1),  or 
107  (a)(1)  or  (b)(1)  of  title  3,  United  Stated  Code,  if 
the  maximum  rate  of  basic  pay  for  such  position 
is  at  or  above  the  rate  for  level  V  of  the  Executive 
Schedule, 

(iii)  service  performed  as  the  Chief  Justice  of  the 
United  States,  an  Associate  Justice  of  the  Supreme 
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Court,  a  judge  of  a  United  States  court  of  appeals,  a 
judge  of  a  United  States  District  court  (including  the 
district  court  of  a  territory),  a  judge  of  the  United 
States  Claims  Court,  a  judge  of  the  United  States 
Court  of  International  Trade,  a  judge  of  the  United 
States  Tax  Court,  a  United  States  magistrate,  or  a  ref- 
eree in  bankruptcy  or  United  States  bankruptcy  judge, 

(iv)  service  performed  as  a  Member,  Delegate,  or 
Resident  Commissioner  of  or  to  the  Congress,  or 

(v)  any  other  service  in  the  legislative  branch  of  the 
Federal  Government  if  such  service  is  performed  by 
an  individual  who,  on  December  31,  1983,  is  not  sub- 
ject to  subchapter  III  of  chapter  83  of  title  5,  United 
States  Code; 

******* 

(10)  service  performed  in  the  employ  of— 

(A)  a  school,  college,  or  university,  or 

(B)  an  organization  described  in  section  509(a)(3)  if  the 
organization  is  organized,  and  at  all  times  thereafter  is  op- 
erated, exclusively  for  the  benefit  of,  to  perform  the  func- 
tions of,  or  to  carry  out  the  purposes  of  a  school,  college,  or 
university  and  is  operated,  supervised,  or  controlled  by  or 
in  connection  with  such  school,  college,  or  university 
unless  it  is  a  school,  college,  or  university  of  a  State  or  a 
political  subdivision  thereof  and  the  services  performed  in 
its  employ  by  a  student  referred  to  in  section  218(c)(5)  of 
the  Social  Security  Act  are  covered  under  the  agreement 
between  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  and  such  State  entered 
into  pursuant  to  section  218  of  such  Act; 

if  such  service  is  performed  by  a  student  who  is  enrolled  and 
regularly  attending  classes  at  such  school,  college,  or  universi- 
ty; 

******* 

(i)  Computation  of  Wages  in  Certain  Cases. — 

(1)  Domestic  service. — For  purposes  of  this  chapter,  in  the 
case  of  domestic  service  described  in  subsection  (a)(7)(B),  any 
payment  of  cash  remuneration  for  such  service  which  is  more 
or  less  than  a  whole-dollar  amount  shall,  under  such  condi- 
tions and  to  such  extent  as  may  be  prescribed  by  regulations 
made  under  this  chapter,  be  computed  to  the  nearest  dollar. 
For  the  purpose  of  the  computation  to  the  nearest  dollar,  the 
payment  of  a  fractional  part  of  a  dollar  shall  be  disregarded 
unless  it  amounts  to  one-half  dollar  or  more,  in  which  case  it 
shall  be  increased  to  $1.  The  amount  of  any  payment  of  cash 
remuneration  so  computed  to  the  nearest  dollar  shall,  in  lieu 
of  the  amount  actually  paid,  be  deemed  to  constitute  the 
amount  of  cash  remuneration  for  purposes  of  subsection 
(a)(7)(B). 

(2)  Service  in  the  uniformed  services. — For  purposes  of 
this  chapter,  in  the  case  of  an  individual  performing  service,  as 
a  member  of  a  uniformed  service,  to  which  the  provisions  of 


928 


subsection  (m)(l)  are  applicable,  the  term  "wages"  shall,  sub- 
ject to  the  provisions  of  subsection  (a)(1)  of  this  section,  include 
as  such  individual's  remuneration  for  such  service  only  his 
basic  pay  as  described  in  [section  102(10)  of  the  Servicemen's 
and  Veterans'  Survivor  Benefits  Act.]  chapter  3  and  section 
1009  of  title  37,  United  States  Code. 

******* 

(m)  Service  in  the  Uniformed  Services. — For  purposes  of  this 
chapter — 

(1)  Inclusion  of  service— The  term  "employment"  shall, 
notwithstanding  the  provisions  of  subsection  (b),  of  this  section, 
include  service  performed  by  an  individual  as  a  member  of  a 
uniformed  service  on  active  duty;  but  such  term  shall  not  in- 
clude any  such  service  which  is  performed  while  on  leave  with- 
out pay. 

(2)  Active  duty. — The  term  "active  duty"  means  "active 
duty"  as  described  in  [section  102  of  the  Servicemen's  and 
Veterans'  Survivor  Benefits  Act,]  paragraph  (21)  of  section  101 
of  title  38,  United  States  Code  except  that  it  shall  also  include 
"active  duty  for  training"  as  described  in  [such  section]  para- 
graph (22)  of  such  section. 

(3)  Inactive  duty  training.— The  term  "inactive  duty  train- 
ing" means  "inactive  duty  training"  as  described  in  [such  sec- 
tion 102]  paragraph  (23)  of  such  section  101. 

******* 

(n)  Member  of  a  Uniformed  Service.— For  purposes  of  this 
chapter,  the  term  "member  of  a  uniformed  service"  means  any 
person  appointed,  enlisted,  or  inducted  in  a  component  of  the 
Army,  Navy,  Air  Force,  Marine  Corps,  or  Coast  Guard  (including 
[a  reserve  component  of  a  uniformed  service  as  defined  section 
102(3)  of  the  Servicemen's  and  Veterans'  Survivor  Benefits  Act]  re- 
serve component  as  defined  in  section  101(27)  of  title  38,  United 
States  Code),  or  in  one  of  those  services  without  specification  of 
component,  or  as  a  commissioned  officer  of  the  Coast  and  Geodetic 
Survey,  the  National  Oceanic  and  Atmospheric  Administration 
Corps,  or  the  Regular  or  Reserve  Corps  of  the  Public  Health  Serv- 
ice, and  any  person  serving  in  the  Army  or  Air  Force  under  call  or 
conscription.  The  term  includes — 

(1)  a  retired  member  of  any  of  those  services; 

(2)  a  member  of  the  Fleet  Reserve  or  Fleet  Marine  Corps  Re- 
serve; 

(3)  a  cadet  at  the  United  States  Military  Academy,  a  mid- 
shipman at  the  United  States  Naval  Academy,  and  a  cadet  at 
the  United  States  Coast  Guard  Academy  or  United  States  Air 
Force  Academy; 

(4)  a  member  of  the  Reserve  Officers'  Training  Corps,  the 
National  Reserve  Officers'  Training  Corps,  or  the  Air  Force  Re- 
serve Officers'  Training  Corps,  when  ordered  to  annual  train- 
ing duty  for  fourteen  days  or  more,  and  while  performing  au- 
thorized travel  to  and  from  that  duty;  and 
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(5)  any  person  while  en  route  to  or  from,  or  at,  a  place  for 
final  acceptance  or  for  entry  upon  active  duty  in  the  [military 
or  naval  J  military,  naval,  or  air  service — 

(A)  who  has  been  provisionally  accepted  for  such  duty; 

or 

(B)  who,  under  the  [Universal  Military  Training  and 
Service  Act]  Military  Selective  Service  Act  has  been  select- 
ed for  active  [military  or  naval]  military,  naval,  or  air 
service; 

and  has  been  ordered  or  directed  to  proceed  to  such  place. 
The  term  does  not  include  a  temporary  member  of  the  Coast  Guard 
Reserve. 

******* 

(v)  Treatment  of  Certain  Deferred  Compensation  and  Salary 
Reduction  Arrangements. — 

(1)  Certain  employer  contributions  treated  as  wages. — 
Nothing  in  any  paragraph  of  subsection  (a)  (other  than  para- 
graph (1))  shall  exclude  from  the  term  '  'wages" — 

(A)  any  employer  contribution  under  a  qualified  cash  or 
deferred  arrangement  (as  defined  in  section  401(k))  to  the 
extent  not  included  in  gross  income  by  reason  of  section 
402(a)(8),  or 

[(B)  any  amount  treated  as  an  employer  contribution 
under  section  414(h)(2).] 

(B)  any  amount  treated  as  an  employer  contribution 
under  section  414(h)(2)  where  the  pickup  referred  to  in  such 
section  is  pursuant  to  a  salary  reduction  agreement  (wheth- 
er evidenced  by  a  written  instrument  or  otherwise). 

******* 

Chapter  22— RAILROAD  RETIREMENT  TAX  ACT 

******* 

Subchapter  D — General  Provisions 

******* 

SEC.  3231.  DEFINITIONS. 

(a)  Employer.—*  *  * 

******* 

(e)  Compensation. — For  purposes  of  this  chapter — 

(1)  The  term  "compensation"  means  any  form  of  money  re- 
muneration paid  to  an  individual  for  services  rendered  as  an 
employee  to  one  or  more  employers.  Such  term  does  not  in- 
clude (i)  the  amount  of  any  payment  (including  any  amount 
paid  by  an  employer  for  insurance  or  annuities,  or  into  a  fund; 
to  provide  for  any  such  payment)  made  to,  or  on  behalf  of,  an 
employee  or  any  of  his  dependents  under  a  plan  or  system  es- 
tablished by  an  employer  which  makes  provision  for  his  em- 
ployees generally  (or  for  his  employees  generally  and  their  de- 
pendents) or  for  a  class  or  classes  of  his  employees  (or  for  a 
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class  or  classes  of  his  employees  and  their  dependents),  on  ac- 
count of  sickness  or  accident  disability  or  medical  or  hospital- 
ization expenses  in  connection  with  sickness  or  accident  dis- 
ability, (ii)  tips  (except  as  provided  under  paragraph  (3)),  or  (iii) 
an  amount  paid  specifically — either  as  an  advance,  as  reim- 
bursement or  allowance — for  traveling  or  other  bona  fide  and 
necessary  expenses  incurred  or  reasonably  expected  to  be  in- 
curred in  the  business  of  the  employer  provided  any  such  pay- 
ment is  identified  by  the  employer  either  by  a  separate  pay- 
ment or  by  specifically  indicating  the  separate  amounts  where 
both  wages  and  expense  reimbursement  or  allowance  are  com- 
bined in  a  single  payment.  Such  term  does  not  include  remu- 
neration for  service  which  is  performed  by  a  nonresident  alien 
individual  for  the  period  he  is  temporarily  present  in  the 
United  States  as  a  nonimmigrant  under  subparagraph  (F)  or 
(J)  of  section  101(a)(15)  of  the  Immigration  and  Nationality  Act, 
as  amended,  and  which  is  performed  to  carry  out  the  purpose 
specified  in  subparagraph  (F)  or  (J),  as  the  case  may  be.  Com- 
pensation which  is  paid  in  one  calendar  month  but  which 
would  be  payable  in  a  prior  or  subsequent  taxable  month  but 
for  the  fact  that  prescribed  date  of  payment  would  fall  on  a 
Saturday,  Sunday  or  legal  holiday  shall  be  deemed  to  have 
been  paid  in  such  prior  or  subsequent  taxable  month.  Compen- 
sation which  is  earned  during  the  period  for  which  the  Secre- 
tary shall  require  a  return  of  taxes  under  this  chapter  to  be 
made  and  which  is  payable  during  the  calendar  month  follow- 
ing such  period  shall  be  deemed  to  have  been  paid  during  such 
period  only.  For  the  purpose  of  determining  the  amount  of 
taxes  under  sections  3201  and  3221,  compensation  earned  in 
the  service  of  a  local  lodge  or  division  of  a  railway-labor-organi- 
zation employer  shall  be  disregarded  with  respect  to  any  calen- 
dar month  if  the  amount  thereof  is  less  than  $25.  Compensa- 
tion for  service  as  a  delegate  to  a  national  or  international  con- 
vention of  a  railway  labor  organization  defined  as  an  "employ- 
er" in  subsection  (a)  of  this  section  shall  be  disregarded  for 
purposes  of  determining  the  amount  of  taxes  due  pursuant  to 
this  chapter  if  the  individual  rendering  such  service  has  not 
previously  rendered  service,  other  than  as  such  a  delegate, 
which  may  be  included  in  his  ' 'years  of  service"  for  purposes  of 
the  Railroad  Retirement  Act. 

(2)  A  payment  made  by  an  employer  to  an  individual 
through  the  employer's  payroll  shall  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  be  compensation  for  serv- 
ice rendered  by  such  individual  as  an  employee  of  the  employ- 
er in  the  period  with  respect  to  which  the  payment  is  made. 
An  employee  receiving  retroactive  wage  payments  shall  be 
deemed  to  be  paid  compensation  in  the  period  during  which 
such  compensation  is  earned  only  upon  a  written  request  by 
such  employee,  made  within  six  months  following  the  pay- 
ment, and  showing  that  such  compensation  was  earned  during 
a  period  other  than  the  period  in  which  it  was  paid.  An  em- 
ployee shall  be  deemed  to  be  paid  "for  time  lost'  the  amount 
he  is  paid  by  an  employer  with  respect  to  an  identifiable  period 
of  absence  from  the  active  service  of  the  employer,  including 
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absence  on  account  of  personal  injury,  and  the  amount  he  is 
paid  by  the  employer  for  loss  of  earnings  resulting  from  his 
displacement  to  a  less  remunerative  position  or  occupation.  If  a 
payment  is  made  by  an  employer  with  respect  to  a  personal 
injury  and  includes  pay  for  time  lost,  the  total  payment  shall 
be  deemed  to  be  paid  for  time  lost  unless,  at  the  time  of  pay- 
ment, a  part  of  such  payment  is  specifically  apportioned  to  fac- 
tors other  than  time  lost,  in  which  event  only  such  part  of  the 
payment  as  is  not  so  apportioned  shall  be  deemed  to  be  paid 
for  time  lost. 

(3)  Solely  for  purposes  of  the  tax  imposed  by  section  3201  and 
other  provisions  of  this  chapter  insofar  as  they  relate  to  such 
tax,  the  term  "compensation"  also  includes  cash  tips  received 
by  an  employee  in  any  calendar  month  in  the  course  of  his  em- 
ployment by  an  employer  unless  the  amount  of  such  cash  tips 
is  less  than  $20. 

(4)  (A)  For  purposes  of  applying  sections  3201(b)  and  3221(b) 
(and  so  much  of  section  3211(a)  as  relates  to  the  rates  of  the 
taxes  imposed  by  sections  3101  and  3111),  in  the  case  of  pay- 
ments made  to  an  employee  or  any  of  his  dependents  on  ac- 
count of  sickness  or  accident  disability,  clause  (i)  of  the  second 
sentence  of  paragraph  (1)  shall  exclude  from  the  term  "com- 
pensation" only — 

(i)  payments  which  are  received  under  a  workmen's 
compensation  law,  and 

(ii)  benefits  received  under  the  Railroad  Retirement 
Act  of  1974. 

(B)  Notwithstanding  any  other  provision  of  law,  for  pur- 
poses of  the  sections  specified  in  subparagraph  (A),  the 
term  "compensation"  shall  include  benefits  paid  under  sec- 
tion 2(a)  of  the  Railroad  Unemployment  Insurance  Act  for 
days  of  sickness,  except  to  the  extent  that  such  sickness  (as 
determined  in  accordance  with  standards  prescribed  by  the 
Railroad  Retirement  Board)  is  the  result  of  on-the-job 
injury. 

(C)  Under  regulations  prescribed  by  the  Secretary,  sub- 
paragraphs (A)  and  (B)  shall  not  apply  to  payments  made 
after  the  expiration  of  a  6-month  period  comparable  to  the 
6-month  period  described  in  section  3121(a)(4). 

(D)  Except  as  otherwise  provided  in  regulations  pre- 
scribed by  the  Secretary,  and  third  party  which  makes  a 
payment  included  in  compensation  solely  by  reason  of  sub- 
paragraph (A)  or  (B)  shall  be  treated  for  purposes  of  this 
chapter  as  the  employer  with  respect  to  such  compensa- 
tion. 

(5)  The  term  "compensation"  shall  not  include  any  benefit 
provided  to  or  on  behalf  of  an  employee  if  at  the  time  such 
benefit  is  provided  it  is  reasonable  to  believe  that  the  employee 
will  be  able  to  exclude  such  benefit  from  income  under  section 
117  or  132. 
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CHAPTER  23— FEDERAL  UNEMPLOYMENT  TAX 

ACT 

******* 

SEC.  3306.  DEFINITIONS. 

(a)  Employer. — *  *  * 

(b)  Wages. — For  purposes  of  this  chapter,  the  terms  " wages" 
means  all  remuneration  for  employment,  including  the  cash  value 
of  all  remuneration  paid  in  any  medium  other  than  cash;  except 
that  such  term  shall  not  include — 

(1)  that  part  of  the  remuneration  which,  after  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  para- 
graphs of  this  subsection)  equal  to  $7,000  with  respect  to  em- 
ployment has  been  paid  to  an  individual  by  an  employer 
during  any  calendar  year,  is  paid  to  such  individual  by  such 
employer  during  such  calendar  year.  If  an  employer  (herein- 
after referred  to  as  successor  employer)  during  any  calendar 
year  acquires  substantially  all  the  property  used  in  a  trade  or 
business  of  another  employer  (hereinafter  referred  to  as  a 
predecessor),  or  used  in  a  separate  unit  of  a  trade  or  business 
of  a  predecessor,  and  immediately  after  the  acquisition  em- 
ploys in  his  trade  or  business  an  individual  who  immediately 
prior  to  the  acquisition  was  employed  in  the  trade  or  business 
of  such  predecessor,  then,  for  the  purpose  of  determining 
whether  the  successor  employer  has  paid  remuneration  (other 
than  remuneration  referred  to  in  the  succeeding  paragraphs  of 
this  subsection)  with  respect  to  employment  equal  to  $7,000  to 
such  individual  during  such  calendar  year,  any  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  para- 
graphs of  this  subsection)  with  respect  to  employment  paid  (or 
considered  under  this  paragraph  as  having  been  paid)  to  such 
individual  by  such  predecessor  during  such  calendar  year  and 
prior  to  such  acquisition  shall  be  considered  as  having  been 
paid  by  such  successor  employer; 

******* 

(5)  any  payment  made  to,  or  on  behalf  of,  an  employee  or  his 
beneficiary — 

(A)  from  or  to  a  trust  described  in  section  401(a)  which  is 
exempt  from  tax  under  section  501(a)  at  the  time  of  such 
payment  unless  such  payment  is  made  to  an  employee  of 
the  trust  as  remuneration  for  services  rendered  as  such 
employee  and  not  as  a  beneficiary  of  the  trust,  or 

(B)  under  or  to  an  annuity  plan  which,  at  the  time  of 
such  payment,  is  a  plan  described  in  section  403(a), 

[(C)  under  or  to  a  bond  purchase  plan  which,  at  the 
time  of  such  payment,  is  a  qualified  bond  purchase  plan 
described  in  section  405(a),] 

UP)1(C)  under  a  simplified  employee  pension  if,  at  the 
time  of  the  payment,  it  is  reasonable  to  believe  that  the 
employee  will  be  entitled  to  a  deduction  under  section  219 
[section  219(b)(2)  (effective  with  respect  to  remuneration 
paid  after  December  31,  1984)]  for  such  payment, 
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[(E)]  (D)  Under  or  to  an  annuity  contract  described  in 
section  403(b),  other  than  a  payment  for  the  purchase  of 
such  contract  which  is  made  by  reason  of  a  salary  reduc- 
tion agreement  (whether  evidenced  by  a  written  instru- 
ment or  otherwise), 

[(F)]  (E)  under  or  to  an  exempt  governmental  deferred 
compensation  plan  (as  defined  in  section  3121(v)(3)),  or 

[(G)]  (F)  to  supplement  pension  benefits  under  a  plan 
or  trust  described  in  any  of  the  foregoing  provisions  of  this 
paragraph  to  take  into  account  some  portion  or  all  of  the 
increase  in  the  cost  of  living  (as  determined  by  the  Secre- 
tary of  Labor)  since  retirement  but  only  if  such  supple- 
mental payments  are  under  a  plan  which  is  treated  as  a 
welfare  plan  under  section  3(2)(B)(ii)  of  the  Employee  Re- 
tirement Income  Security  Act  of  1974; 

******* 

(13)  any  payment  made,  or  benefit  furnished,  to  or  for  the 
benefit  of  an  employee  if  at  the  time  of  such  payment  or  such 
furnishing  it  is  reasonable  to  believe  that  the  employee  will  be 
able  to  exclude  such  payment  or  benefit  from  income  under 
section  127  or  129;  [or] 

(14)  the  value  of  any  meals  or  lodging  furnished  by  or  on 
behalf  of  the  employer  if  at  the  time  of  such  furnishing  it  is 
reasonable  to  believe  that  the  employee  will  be  able  to  exclude 
such  items  from  income  under  section  119  [.]  ;  or 

(15)  any  benefit  provided  to  or  on  behalf  of  an  employee  if  at 
the  time  such  benefit  is  provided  it  is  reasonable  to  believe  that 
the  employee  will  be  able  to  exclude  such  benefit  from  income 
under  section  117  or  132. 

Nothing  in  the  regulations  prescribed  for  purposes  of  chapter  24 
(relating  to  income  tax  withholding)  which  provides  an  exclusion 
from  "wages"  as  used  in  such  chapter  shall  be  construed  to  require 
a  similar  exclusion  from  "wages"  in  the  regulations  prescribed  for 
purposes  of  this  chapter. 

Except  as  otherwise  provided  in  regulations  prescribed  by  the  Sec- 
retary, any  third  party  which  makes  a  payment  included  in  wages 
solely  by  reason  of  the  parenthetical  matter  contained  in  subpara- 
graph (A)  of  paragraph  (2)  shall  be  treated  for  purposes  of  this 
chapter  and  chapter  22  as  the  employer  with  respect  to  such  wages. 

******* 

(r)  Treatment  of  Certain  Deferred  Compensation  and  Salary 
Reduction  Arrangements. — 

(1)  Certain  employer  contributions  treated  as  wages. — 
Nothing  in  any  paragraph  of  subsection  (b)  (other  than  para- 
graph (1))  shall  exclude  from  the  term  "wages" — 

(A)  any  employer  contribution  under  a  qualified  cash  or 
deferred  arrangement  (as  defined  in  section  401(k))  to  the 
extent  not  included  in  gross  income  by  reason  of  section 
402(a)(8),  or 

[(B)  any  amount  treated  as  an  employer  contribution 
under  section  414(h)(2).] 
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(B)  any  amount  treated  as  an  employer  contribution 
under  section  414(h)(2)  where  the  pickup  referred  to  in  such 
section  is  pursuant  to  a  salary  reduction  agreement  (wheth- 
er evidenced  by  a  written  instrument  or  otherwise). 
******* 

CHAPTER  24— COLLECTION  OF  INCOME  TAX  AT 

SOURCE 

******* 

Subchapter  A — Withholding  from  Wages 

******* 

SEC.  3401.  DEFINITIONS. 

(a)  Wages. — For  purposes  of  this  chapter,  the  term  "wages" 
means  all  remuneration  (other  than  fees  paid  to  a  public  official) 
for  services  performed  by  an  employee  for  his  employer,  including 
the  cash  value  of  all  remuneration  paid  in  any  medium  other  than 
cash;  except  that  such  term  shall  not  include  remuneration  paid — 
(1)  for  active  service  performed  in  a  month  for  which  such 
employee  is  entitled  to  the  benefits  of  section  112  (relating  to 
certain  combat  pay  of  members  of  the  Armed  Forces  of  the 
United  States);  or 

******* 

(12)  to,  or  on  behalf  of,  an  employee  or  his  beneficiary — 

(A)  from  or  to  a  trust  described  in  section  401(a)  which  is 
exempt  from  tax  under  section  501(a)  at  the  time  of  such 
payment  unless  such  payment  is  made  to  an  employee  of 
the  trust  as  remuneration  for  services  rendered  as  such 
employee  and  not  as  a  beneficiary  of  the  trust;  or 

(B)  under  or  to  an  annuity  plan  which,  at  the  time  of 
such  payment,  is  a  plan  described  in  section  403(a);  or 

[(C)  under  or  to  a  bond  purchase  plan  which,  at  the 
time  of  such  payment,  is  a  qualified  bond  purchase  plan 
described  in  section  405(a);  or] 

[(D)]  (C)  for  a  payment  described  in  section  219  if,  at 
the  time  of  such  payment,  it  is  reasonable  to  believe  that 
the  employee  will  be  entitled  to  a  deduction  under  such 
section  for  payment;  or 

******* 

(18)  for  any  payment  made,  or  benefit  furnished,  to  or  for  the 
benefit  of  an  employee  if  at  the  time  of  such  payment  or  such 
furnishing  it  is  reasonable  to  believe  that  the  employee  will  be 
able  to  exclude  such  payment  or  benefit  from  income  under 
section  127  or  129;  [or] 

(19)  for  any  medical  care  reimbursement  made  to  or  for  the 
benefit  of  an  employee  under  a  self-insured  medical  reimburse- 
ment plan  (within  the  meaning  of  section  105(h)(6))  [.];  or 

(20)  any  benefit  provided  to  or  on  behalf  of  an  employee  if  at 
the  time  such  benefit  is  provided  it  is  reasonable  to  believe  that 
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the  employee  will  be  able  to  exclude  such  benefit  from  income 
under  section  117  or  132. 

******* 

SEC.  3405.  SPECIAL  RULES  FOR  PENSIONS,  ANNUITIES,  AND  CERTAIN 
OTHER  DEFERRED  INCOME. 

(a)  Pensions,  Annuities,  Etc.— 

(1)  Withholding  as  if  payment  were  wages.—*  *  * 

(b)  Nonperiodic  Distribution. — 

(1)  Withholding. — The  payor  of  any  nonperiodic  distribution 
(as  defined  in  subsection  (d)(3))  shall  withhold  from  such  distri- 
bution the  amount  determined  under  paragraph  (2). 

(2)  Amount  of  withholding.— 

(A)  Distributions  which  are  not  qualified  total  dis- 
tributions.— In  the  case  of  any  nonperiodic  distribution 
which  is  not  a  qualified  total  distribution,  the  amount 
withheld  under  paragraph  (1)  shall  be  the  amount  deter- 
mined by  multiplying  such  distribution  by  10  percent. 

(B)  Qualified  total  distributions.— In  the  case  of  any 
nonperiodic  distribution  which  is  a  qualified  total  distribu- 
tion, the  amount  withheld  under  paragraph  (1)  shall  be  de- 
termined under  tables  (or  other  computational  procedures) 
prescribed  by  the  Secretary  which  are  based  on  the 
amount  of  tax  which  would  be  imposed  on  such  distribu- 
tion under  section  402(e)  if  the  recipient  elected  to  treat 
such  distribution  as  a  lump-sum  distribution  (within  the 
meaning  of  section  402(e)(4)(A)). 

[(C)  Special  rule  for  distributions  by  reasons  of 
death. — In  the  case  of  any  distribution  described  in  sub- 
paragraph (B)  from  or  under  any  plan  or  contract  de- 
scribed in  section  401(a),  403(a),  or  403(b)  which  is  made  by 
reason  of  a  participant's  death,  the  Secretary,  in  prescrib- 
ing tables  or  procedures  under  paragraph  (1),  shall  take 
into  account  the  exclusion  from  gross  income  provided  by 
section  101(b)  (whether  or  not  allowable).] 

(C)  Special  rule  for  distributions  by  reason  of 
death. — In  the  case  of  any  nonperiodic  distribution  from  or 
under  any  plan  or  contract  described  in  section  401(a), 
403(a),  or  403(b)— 

(i)  which  is  made  by  reason  of  a  participant's  death, 
and 

(ii)  with  respect  to  which  the  requirements  of  clauses 
(ii)  and  (iv)  of  subsection  (d)(4)(A)  are  met, 

subparagraph  (A)  or  (B)  (as  the  case  may  be)  shall  be  ap- 
plied by  taking  into  account  the  exclusion  from  gross 
income  provided  by  section  101(b)  (whether  or  not  allow- 
able). 

******* 

(d)  Definitions  and  Special  Rules.— For  purposes  of  this  sec- 
tion— 

(1)  Designated  distribution. — 
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(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  "designated  distribution"  means  any  distribu- 
tion or  payment  from  or  under — 

(i)  an  employer  deferred  compensation  plan, 

(ii)  an  individual  retirement  plan  (as  defined  in  sec- 
tion.  7701(aX37)),  or 

(iii)  a  commercial  annuity. 

(B)  Exceptions.— The  term  "designated  distribution" 
shall  not  include — 

(i)  any  amount  which  is  wages  without  regard  to 
this  section,  [and] 

(ii)  the  portion  of  a  distribution  or  payment  which  it 
is  reasonable  to  believe  is  not  includible  in  gross 
income  [.J,  and 

(iii)  any  amount  which  is  subject  to  withholding 
under  subchapter  A  of  chapter  3  (relating  to  withhold- 
ing of  tax  on  nonresident  aliens  and  foreign  corpora- 
tions) by  the  person  paying  such  amount  or  which 
would  be  so  subject  but  for  a  tax  treaty. 

(2)  Periodic  payment. — The  term  "periodic  payment"  means 
a  designated  distribution  which  is  an  annuity  or  similar  peri- 
odic payment. 

(3)  Nonperiodic  distribution.— The  term  "nonperiodic  dis- 
tribution" means  any  designated  distribution  which  is  not  a  pe- 
riodic payment. 

******* 

(8)  Maximum  amount  withheld.— The  maximum  amount  to 
be  withheld  under  this  section  on  any  designated  distribution 
shall  not  exceed  the  sum  of  the  amount  of  money  and  the  fair 
market  value  of  other  property  (other  than  employer  securities 
of  the  employer  corporation  (within  the  meaning  of  section 
402(a)(3)))  received  in  the  distribution.  No  amount  shall  be  re- 
quired to  be  withheld  under  this  section  in  the  case  of  any  des- 
ignated distribution  which  consists  only  of  employer  securities 
of  the  employer  corporation  (within  the  meaning  of  section 
402(a)(3))  and  cash  (not  in  excess  of  $200)  in  lieu  of  fractional 
shares. 

******* 

Subtitle  D — Miscellaneous  Excise  Taxes 

******* 

CHAPTER  31— RETAIL  EXCISE  TAXES 

******* 


Subchapter  B — Heavy  Trucks  and  Trailers 
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SEC.  4051.  IMPOSITION  OF  TAX  ON  HEAVY  TRUCKS  AND  TRAILERS  SOLD 
AT  RETAIL 

(a)  Imposition  of  Tax. — 

(1)  IN  GENERAL.—*   *  * 

******* 

(b)  Separate  Purchase  Of  Truck  or  Trailer  and  Parts  and 
Accessories  Therefor. — Under  regulations  prescribed  by  the  Sec- 
retary— 

(1)  In  general.— If— 

(A)  the  owner,  lessee,  or  operator  of  any  vehicle  which 
contains  an  article  taxable  under  subsection  (a)  installs  (or 
causes  to  be  installed)  any  part  or  accessory  on  such  vehi- 
cle, and 

(B)  such  installation  is  not  later  than  the  date  6  months 
after  the  date  such  vehicle  (as  it  contains  such  article)  was 
first  placed  in  service, 

then  there  is  hereby  imposed  on  such  installation  a  tax  equal 
to  12  percent  of  the  price  of  such  part  or  accessory  and  its  in- 
stallation. 

(2)  Exceptions.— Paragraph  (1)  shall  not  apply  if— 

(A)  the  part  or  accessory  installed  is  a  replacement  part 
or  accessory  or 

(B)  the  aggregate  price  of  the  parts  and  accessories  (and 
their  installation)  described  in  paragraph  (1)  with  respect 
to  any  vehicle  which  does  not  exceed  $200  (or  such  other 
amount  or  amounts  as  the  Secretary  may  by  regulations 
prescribe). 

(3)  Installers  secondarily  Liable  for  tax — [In  addition  to 
the  owner,  lessee,  or  operator  of  the  vehicle,  the  owner  of  the 
trade  or  business  installing  the  part  or  accessory  shall  be  liable 
for  the  tax  imposed  by  paragraph  (1).]  The  owners  of  the  trade 
or  business  installing  the  parts  or  accessories  shall  be  secondar- 
ily liable  for  the  tax  imposed  by  paragraph  (1). 

******* 
SEC.  4052.  DEFINITIONS  AND  SPECIAL  RULES. 

(a)  First  Retail  Sale.—*  *  * 

(b)  Determination  of  Price. — 

(1)  In  general. — In  determining  price  for  purposes  of  this 
subchapter — 

(A)  there  shall  be  included  any  charge  incident  to  plac- 
ing the  article  in  condition  ready  for  use, 

(B)  there  shall  be  excluded — 

(i)  the  amount  of  the  tax  imposed  by  this  sub- 
chapter, 

(ii)  if  stated  as  a  separate  charge,  the  amount  of  any 
retail  sale  tax  imposed  by  any  State  or  political  subdi- 
vision thereof  or  the  District  of  Columbia,  whether  the 
liability  for  such  tax  is  imposed  on  the  vendor  or 
vendee  [and] 

(iii)  the  fair  market  value  (including  any  tax  im- 
posed by  section  4071)  at  retail  of  any  tires  (not  includ- 
ing any  metal  rim  or  rim  base),  and 
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(iv)  the  value  of  any  component  of  such  article  if— 

(I)  such  component  is  furnished  by  the  first  user 
of  such  article,  and 

(II)  such  component  has  been  used  before  such 
furnishing,  and 

(C)  the  price  shall  be  determined  without  regard  to  any 
trade-in. 

(2)  Sales  not  at  arm's  Length. — In  the  case  of  any  article 
sold  (otherwise  than  through  an  arm's-length  transaction)  at 
less  than  the  fair  market  price,  the  tax  under  this  subchapter 
shall  be  computed  on  the  price  for  which  similar  articles  are 
sold  at  retail  in  the  ordinary  course  of  trade,  as  determined  by 
the  Secretary. 

[(c)  Certain  Combinations  Not  Treated  as  Manufacture. — 
For  purposes  of  this  subchapter  (other  than  subsection  (a)(3)(B)),  a 
person  shall  not  be  treated  as  engaged  in  the  manufacture  of  any 
article  by  reason  of  merely  combining  such  article  with  any  equip- 
ment or  other  item  listed  in  section  4063(d).] 

(c)  Certain  Combinations  Not  Treated  as  Manufacture. — 

(1)  In  general. — For  purposes  of  this  subchapter  (other  than 
subsection  (a)(3)(B)),  a  person  shall  not  be  treated  as  engaged  in 
the  manufacture  of  any  article  by  reason  of  merely  combining 
such  article  with  any  item  listed  in  paragraph  (2). 

(2)  Items. — The  items  listed  in  this  paragraph  are  any  cou- 
pling device  (including  any  fifth  wheel),  wrecker  crane,  loading 
and  unloading  equipment  (including  any  crane,  hoist,  winch,  or 
power  liftgate),  aerial  ladder  or  tower,  snow  and  ice  control 
equipment,  earthmoving,  excavation  and  construction  equip- 
ment, spreader,  sleeper  cab,  cab  shield,  or  wood  or  metal  floor. 

******* 
[SEC.  4053.  EXEMPTIONS. 

[(a)  Exemption  of  Specified  Articles. — No  tax  shall  be  imposed 
under  section  4051  on  any  article  specified  in  subsection  (a)  of  sec- 
tion 4063. 

[(b)  Certain  Exemptions  Made  Applicable. — The  exemptions 
provided  by  section  422(a)  are  hereby  extended  to  the  tax  imposed  by 
section  4051.] 

SEC.  4053.  EXEMPTIONS. 

No  tax  shall  be  imposed  by  section  4051  on  any  of  the  following 
articles: 

(1)  Camper  coaches  bodies  for  self-propelled  mobile 
homes. — Any  article  designed — 

(A)  to  be  mounted  or  placed  on  automobile  trucks,  auto- 
mobile truck  chassis,  or  automobile  chassis,  and 

(B)  to  be  used  primarily  as  living  quarters  or  camping  ac- 
commodations. 

(2)  Feed,  seed,  and  fertilizer  equipment.— Any  body  pri- 
marily designed — 

(A)  to  process  or  prepare  seed,  feed,  or  fertilizer  for  use  on 
farms, 

(B)  to  haul  feed,  seed,  or  fertilizer  to  and  on  farms, 

(C)  to  spread  feed,  seed,  or  fertilizer  on  farms, 
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(D)  to  load  or  unload  feed,  seed,  or  fertilizer  on  farms,  or 

(E)  for  any  combination  of  the  foregoing. 

(3)  House  trailers— Any  house  trailer. 

(4)  Ambulances,  hearses,  etc. — Any  ambulance,  hearse,  or 
combination  ambulance-hearse. 

(5)  Concrete  mixers.— Any  article  designed — 

(A)  to  be  placed  or  mounted  on  an  automobile  truck  chas- 
sis or  truck  trailer  or  semitrailer  chassis,  and 

(B)  to  be  used  to  process  or  prepare  concrete. 

(6)  Trash  containers,  etc. — Any  box,  container,  receptacle, 
bin,  or  other  similar  article — 

(A)  which  is  designed  to  be  used  as  a  trash  container  and 
is  not  designed  for  the  transportation  of  freight  other  than 
trash,  and 

(B)  which  is  not  designed  to  be  permanently  mounted  on 
or  permanently  affixed  to  an  automobile  truck  chassis  or 
body. 

(7)  Rail  trailers  and  rail  vans. — Any  chassis  or  body  of  a 
trailer  or  semitrailer  which  is  designed  for  use  both  as  a  high- 
way vehicle  and  a  railroad  car.  For  purposes  of  the  preceding 
sentence,  piggyback  trailer  or  semitrailer  shall  not  be  treated  as 
designed  for  use  as  a  railroad  car. 

CHAPTER  32— MANUFACTURERS  EXCISE  TAXES 

******* 


Subchapter  A — Automotive  and  Related  Items 

[Part  I.  Motor  vehicles.] 
Part  I.  Gas  guzzlers. 
Part  II.  Tires  [and  tubes.] 
Part  III.  Petroleum  products. 

[PART  I— MOTOR  VEHICLES]  PART  I— GAS  GUZZLERS 

[Sec.  4061.  Imposition  of  tax. 

[Sec.  4062.  Articles  classified  as  parts. 

[Sec.  4063.  Exemptions. 

[Sec.  4064  Gas  guzzler  tax.] 

Sec.  4064-  Gas  guzzlers  tax. 

[SEC.  4061.  IMPOSITION  OF  TAX. 

[(a)  Trucks,  Buses,  Tractors,  Etc.— 

[(1)  Tax  imposed. — There  is  hereby  imposed  upon  the  follow- 
ing articles  (including  in  each  case  parts  or  accessories  therefor 
sold  on  or  in  connection  therewith  or  with  the  sale  thereof) 
sold  by  the  manufacturer,  producer,  or  importer  a  tax  of  10 
percent  of  the  price  for  which  so  sold,  except  that  on  and  after 
October  1,  1984,  the  rate  shall  be  5  percent — 

[Automobile  truck  chassis. 

[Automobile  truck  bodies. 

[Automobile  bus  chassis. 

[Automobile  bus  bodies. 

[Truck  and  bus  trailer  and  semitrailer  chassis. 
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[Truck  and  bus  trailer  and  semitrailer  and  bus  trailer 
and  semitrailer  chassis. 

[Truck  and  bus  trailer  and  semitrailer  bodies. 
[Tractors  of  the  kind  chiefly  used  for  highway  transpor- 
tation in  combination  with  a  trailer  or  semitrailer. 
A  sale  of  an  automobile  truck,  bus,  truck  or  bus  trailer  or 
semitrailer  shall,  for  the  purposes  of  this  subsection,  be  consid- 
ered to  be  a  sale  of  a  chassis  and  of  a  body  enumerated  in  this 
subsection. 

[(2)  Exclusion  for  trucks  with  gross  vehicle  weight  of 
33,000  pounds  or  less,  and  certain  trailers. — 

[(A)  The  tax  imposed  by  paragraph  (1)  shall  not  apply  to 
automobile  truck  chassis  and  automobile  truck  bodies, 
suitable  for  use  with  a  vehicle  which  has  a  gross  vehicle 
weight  of  33,000  pounds  or  less  (as  determined  under  regu- 
lations prescribed  by  the  Secretary). 

[(B)  The  tax  imposed  by  paragraph  (1)  shall  not  apply  to 
truck  trailer  and  semitrailer  chassis  and  bodies,  suitable 
for  use  with  a  trailer  or  semitrailer  which  has  a  gross  ve- 
hicle weight  of  26,000  pounds  or  less  (as  determined  under 
regulations  prescribed  by  the  Secretary). 
[(b)  Parts  and  Accessories. — 

[(1)  Except  as  provided  in  paragraph  (2),  there  is  hereby  im- 
posed upon  parts  or  accessories  (other  than  tires  and  inner 
tubes)  for  any  of  the  articles  enumerated  in  subsection  (a)(1) 
sold  by  the  manufacturer,  producer,  or  importer  a  tax  equiva- 
lent to  8  percent  of  the  price  for  which  so  sold,  except  that  on 
and  after  October  1,  1984,  the  rate  shall  be  5  percent. 

[(2)  No  tax  shall  be  imposed  under  this  subsection  upon  any 
part  or  accessory  which  is  suitable  for  use  (and  ordinarily  is 
used)  on  or  in  connection  with,  or  as  a  component  part  of,  any 
chassis  or  body  for  a  passenger  automobile,  any  chassis  or  body 
for  a  trailer  or  semitrailer  suitable  for  use  in  connection  with  a 
passenger  automobile,  or  a  house  trailer. 
[(c)  Termination.— 

[(1)  Tax  on  parts  and  accessories.— On  and  after  the  day 
after  the  date  of  the  enactment  of  this  subsection,  the  tax  im- 
posed by  subsection  (b)  shall  not  apply. 

[(2)  Tax  on  trucks.— On  and  after  April  1,  1983,  the  tax  im- 
posed by  subsection  (a)  shall  not  apply. 

[SEC.  4062.  ARTICLES  CLASSIFIED  AS  PARTS. 

[For  the  purposes  of  section  4061,  spark  plugs,  storage  batteries, 
leaf  springs,  coils,  timers,  and  tire  chains,  which  are  suitable  for 
use  on  or  in  connection  with,  or  as  component  parts  of,  any  of  the 
articles  enumerated  in  section  4061(a),  shall  be  considered  parts  or 
accessories  for  such  articles,  whether  or  not  primarily  adapted  for 
such  use. 

[SEC.  4063.  EXEMPTIONS. 

[(a)  Specified  Articles.— 

[(1)  Camper  coaches  bodies  for  self-propelled  mobile 
homes. — The  tax  imposed  under  section  4061  shall  not  apply  in 
the  case  of  articles  designed  (A)  to  be  mounted  or  placed  on 
automobile  trucks,  automobile  truck  chassis,  or  automobile 
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chassis,  and  (B)  to  be  used  primarily  as  living  quarters  or 
camping  accommodations. 

[(2)  Feed,  seed,  and  fertilizer  equipment. — The  tax  im- 
posed under  section  4061  shall  not  apply  in  the  case  of  any 
body,  part  or  accessory  primarily  designed — 

[(A)  to  process  or  prepare  seed,  feed,  or  fertilizer  for  use 
on  farms; 

[(B)  to  haul  feed,  seed,  or  fertilizer  to  and  on  farms; 

[(C)  to  spread  feed,  seed,  or  fertilizer  on  farms;  or 

[(D)  to  load  or  unload  feed,  seed,  or  fertilizer  on  farms; 

or 

[(E)  for  any  combination  of  the  foregoing. 
[(3)  House  trailers. — The  tax  imposed  under  section  4061(a) 
shall  not  apply  in  the  case  of  house  trailers. 

[(4)  Ambulances,  hearses,  etc. — The  tax  imposed  by  section 
4061(a)  shall  not  apply  in  the  case  of  an  ambulance,  hearse,  or 
combination  ambulance-hearse. 

[(5)  Concrete  mixers. — The  tax  imposed  under  section  4061 
shall  not  apply  in  the  case  of — 

[(A)  any  article  designed  (i)  to  be  placed  or  mounted  on 
an  automobile  truck  chassis  or  truck  trailer  or  semitrailer 
chassis  and  (ii)  to  be  used  to  process  or  prepare  concrete, 
and 

[(B)  parts  or  accessories  designed  primarily  for  use  on 
or  in  connection  with  an  article  described  in  subparagraph 
(A). 

[(6)  Buses.— The  tax  imposed  under  section  4061(a)  shall  not 
apply  in  the  case  of  any  automobile  bus  chassis  or  automobile 
body. 

[(7)  Trash  containers,  etc. — The  tax  imposed  under  section 
4061(a)  shall  not  apply  in  the  case  of  any  box,  container,  recep- 
tacle, bin,  or  other  similar  article  which  is  to  be  used  as  a 
trash  container  and  is  not  designed  for  the  transportation  of 
freight  other  than  trash,  and  which  is  not  designed  to  be  per- 
manently mounted  on  or  permanently  affixed  to  an  automobile 
truck  chassis  or  body,  or  in  the  case  of  parts  or  accessories  de- 
signed primarily  for  use  on,  in  connection  with,  or  as  a  compo- 
nent part  of  any  such  article. 

[(8)  Rail  trailers  and  rail  vans. — The  tax  imposed  under 
section  4061  shall  not  apply  in  the  case  of— 

[(A)  any  chassis  or  body  of  a  trailer  or  semitrailer 
which  is  designed  for  use  both  as  a  highway  vehicle  and  a 
railroad  car,  and 

[(B)  any  parts  or  accessories  designed  primarily  for  use 
on  or  in  connection  with  an  article  described  in  subpara- 
graph (A). 

For  purposes  of  this  paragraph,  a  piggy-back  trailer  or  semi- 
trailer shall  not  be  treated  as  designed  for  use  as  a  railroad 
car. 

[(b)  Sales  to  Manufacturers. — Under  regulations  prescribed 
by  the  Secretary,  the  tax  under  section  4061  shall  not  apply  in  the 
case  of  sales  of  bodies  by  the  manufacturer,  producer,  or  importer 
to  a  manufacturer  or  producer  of  automobile  trucks  or  other  auto- 
mobiles to  be  sold  by  such  vendee.  For  the  purposes  of  section  4061, 
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such  vendee  shall  be  considered  the  manufacturer  or  producer  of 
such  bodies. 

[(c)  Rebuilt  Parts  and  Accessories— Under  regulations  pre- 
scribed by  the  Secretary,  the  tax  imposed  under  section  4061(b) 
shall  not  apply  in  the  case  of  rebuilt  parts  or  accessories. 

[(d)  Resale  After  Certain  Modifications. — Under  regulations 
prescribed  by  the  Secretary,  the  tax  imposed  by  section  4061  shall 
not  apply  to  the  resale  of  any  article  described  in  section  4061(a)(1) 
if  before  such  resale  such  article  was  merely  combined  with  any 
coupling  device  (including  any  fifth  wheel),  wrecker  crane,  loading 
and  unloading  equipment  (including  any  crane,  hoist,  winch,  or 
power  liftgate),  aerial  ladder  or  tower,  snow  and  ice  control  equip- 
ment, earthmoving,  excavation  and  construction  equipment, 
spreader,  sleeper  cab,  cab  shield,  or  wood  or  metal  floor. 

[(e)  Parts  for  Light-Duty  Trucks. — The  tax  imposed  by  section 
4061(b)  shall  not  apply  to  the  sale  by  the  manufacturer,  producer, 
or  importer  of  any  article  which  is  to  be  resold  by  the  purchaser  on 
or  in  connection  with  the  first  retail  sale  of  a  light-duty  truck,  as 
described  in  section  4061(a)(2),  or  which  is  to  be  resold  by  the  pur- 
chaser to  a  second  purchaser  for  resale  by  such  second  purchaser 
on  or  in  connection  with  the  first  retail  sale  of  a  light-duty  truck.] 

PART  II— TIRES  [AND  TUBES] 

Sec.  4071.  Imposition  of  tax. 
Sec.  4072.  Definition. 

[Sec.  4073.  Exemptions.]  Sec.  4073.  Exemption  for  tires  with  internal  wire  fastening . 
SEC.  4071.  IMPOSITION  OF  TAX. 

(a)  Imposition  and  Rate  of  Tax. — There  is  hereby  imposed  upon 
the  following  articles,  if  wholly  or  in  part  of  rubber,  sold  by  the 
manufacturer,  producer,  or  importer,  a  tax  at  the  following  rates: 

(1)  Tires  of  the  type  used  on  highway  vehicles,  9.75  cents  a 
pound. 

(2)  Other  tires  (other  than  laminated  tires  to  which  para- 
graph (5)  applies),  4.875  cents  a  pound. 

(3)  Inner  tubes  for  tires,  10  cents  a  pound. 

(4)  Tread  rubber,  5  cents  a  pound. 

(5)  Laminated  tires  (not  of  the  type  used  on  highway  vehi- 
cles) which  consist  wholly  of  scrap  rubber  from  used  tire  cas- 
ings with  an  internal  metal  fastening  agent,  1  cent  a  pound. 

(b)  Special  Rule  for  Manufacturers  Who  Sell  at  Retail. — 
Under  regulations  prescribed  by  the  Secretary,  if  the  manfuac- 
turer,  producer,  or  importer  of  any  tire  [or  inner  tube]  delivers 
such  tire  [or  tube]  to  a  retail  store  or  retail  outlet  of  such  manu- 
facturer, producer,  or  importer,  he  shall  be  liable  for  tax  under 
subsection  (a)  in  respect  of  such  tire  [or  tube]  in  the  same 
manner  as  if  it  has  been  sold  at  the  time  it  was  delivered  to  such 
retail  store  or  outlet.  This  subsection  shall  not  apply  to  an  article  in 
respect  to  which  tax  has  been  imposed  by  subsection  (a).  Subsection 
(a)  shall  not  apply  to  an  article  in  respect  of  which  tax  has  been 
imposed  by  this  subsection. 
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(c)  Determination  of  Weight. — For  purposes  of  this  section, 
weight  shall  be  based  [on  total  weight,  except  that  in  the  case  of 
tires  such  total  weight  shall  be  exclusive  of  metal  rims  or  rim 
bases.  J  on  total  weight  exclusive  of  metal  rims  or  rim  bases.  Total 
weight  of  the  articles  shall  be  determined  under  regulations  pre- 
scribed by  the  Secretary. 

(d)  Termination. — On  and  after  October  1,  1988,  the  taxes  im- 
posed by  subsection  (a)  shall  not  apply  . 

(e)  Tires  on  Imported  Articles.— For  the  purposes  of  subsec- 
tion (a),  if  an  article  imported  into  the  United  States  is  equipped 
with  tires  [or  inner  tubes  (other  than  bicycle  tires  and  inner 
tubes)]  — 

(1)  the  importer  of  the  article  shall  be  treated  as  the  import- 
er of  the  tires  [and  inner  tubes]  with  which  such  article  is 
equipped,  and 

(2)  the  sale  of  the  article  by  the  importer  thereof  shall  be 
treated  as  the  sale  of  the  tires  [and  inner  tubes]  with  which 
such  article  is  equipped. 

[This  subsection  shall  not  apply  with  respect  to  the  sale  of  an  arti- 
cle if  a  tax  on  such  sale  is  imposed  under  section  4061  or  if  such 
article  is  an  automobile  bus  chassis  or  an  automobile  bus  body.] 
This  subsection  shall  not  apply  with  respect  to  the  sale  of  an  auto- 
mobile bus  chassis  or  an  automobile  bus  body. 

[(f)  Imported  Recapped  or  Retreaded  United  States  Tires. — 
[(1)  In  general. — For  purposes  of  subsection  (a)(4),  in  the 
case  of  a  tire  which  has  been  exported  from  the  United  States, 
recapped  or  retreaded  (other  than  from  bead  to  bead)  outside 
the  United  States,  and  imported  into  the  United  States — 

[(A)  the  person  importing  such  tire  shall  be  treated  as 
importing  the  tread  rubber  used  in  such  recapping  or  re- 
treading (determined  as  of  the  completion  of  the  recapping 
or  retreading),  and 

[(B)  the  sale  of  such  tire  by  the  importer  thereof  shall 
be  treated  as  the  sale  of  such  tread  rubber. 
[(2)  Exception  for  certain  taxable  sales. — Paragraph  (1) 
shall  not  apply  with  respect  to  the  sale  of  any  tire  if  such  tire 
is  sold  on  or  in  connection  with  the  sale  of  an  article  on  which 
tax  is  imposed  under  section  4061.] 

SEC.  4072.  DEFINITIONS. 

(a)  Rubber. — For  purposes  of  this  chapter,  the  term  "rubber"  in- 
cludes synthetic  and  substitute  rubber. 

[(b)  Tread  Rubber. — For  purposes  of  this  chapter,  the  term 
"tread  rubber"  means  any  material — 

[(1)  which  is  commonly  or  commercially  known  as  tread 
rubber  or  camelback;  or 

[(2)  which  is  a  substitute  for  a  material  described  in  para- 
graph (1)  and  is  of  a  type  used  in  recapping  or  retreading 
tires.] 

[(c)]  (6)  Tires  of  the  Type  Used  on  Highway  Vehicles. — For 
purposes  of  this  part,  the  term  "tires  of  the  type  used  on  highway 
vehicles"  means  tires  of  the  type  used  on — 

(1)  motor  vehicles  which  are  highway  vehicles,  or 
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(2)  vehicles  of  the  type  used  in  connection  with  motor  vehi- 
cles which  are  highway  vehicles. 

[SEC.  4073.  EXEMPTIONS. 

[(a)  Tires  of  Certain  Sizes. — The  tax  imposed  by  section  4071 
shall  not  apply  to  tires  which  are  not  more  than  20  inches  in  diam- 
eter and  not  more  than  1%  inches  in  cross-section,  if  such  tires  are 
of  all-rubber  construction  (whether  hollow  center  or  solid)  without 
fabric  or  metal  reinforcement. 

[(b)  Tires  with  Internal  Wire  Fastening. — The  tax  imposed  by 
section  4071  shall  not  apply  to  tires  of  extruded  tiring  with  an  in- 
ternal wire  fastening  agent. 

[(c)  Exemption  from  Tax  on  Tread  Rubber  in  Certain 
Cases. — Under  regulations  prescribed  by  the  Secretary,  the  tax  im- 
posed by  section  4071(a)(4)  shall  not  apply  to  tread  rubber  sold  by 
the  manufacturer,  producer,  or  importer,  to  any  person  for  use  by 
such  person  otherwise  than  in  the  recapping  or  retreading  of  tires 
of  the  type  used  on  highway  vehicles.] 

SEC.  4073.  EXEMPTION  FOR  TIRES  WITH  INTERNAL  WIRE  FASTENING. 

The  tax  imposed  by  section  4071  shall  not  apply  to  tires  of  extrud- 
ed tiring  with  an  internal  wire  fastening  agent. 

PART  III— PETROLEUM  PRODUCTS 

******* 

Subpart  A — Gasoline 

******* 

SEC.  4081.  IMPOSITION  OF  TAX. 

(a)  In  General. — There  is  hereby  imposed  on  gasoline  sold  by  the 
producer  or  importer  thereof,  or  by  any  producer  of  gasoline,  a  tax 
of  9  cents  a  gallon. 

******* 

(c)  Gasoline  Mixed  With  Alcohol. — 

[(1)  In  general. — Under  regulations  prescribed  by  the  Sec- 
retary, subsection  (a)  shall  be  applied  by  substituting  "4  cents" 
for  "9  cents"  in  the  case  of  the  sale  of  any  gasoline — 

[(A)  in  a  mixture  with  alcohol,  if  at  least  10  percent  of 
the  mixture  is  alcohol,  or 

[(B)  for  use  in  producing  a  mixture  at  least  10  percent 
of  which  is  alcohol.] 

(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, subsection  (a)  shall  be  applied — 

(A)  by  substituting  "4  cents"  for  "9  cents"  in  the  case  of 
the  sale  of  any  gasohol  (the  gasoline  in  which  was  not 
taxed  under  subparagraph  (B)),  and 

(B)  by  substituting  "4*1 q  cents"  for  "9  cents"  in  the  case  of 
the  sale  of  any  gasoline  for  use  in  producing  gasohol. 

For  purposes  of  this  paragraph,  the  term  "gasohol"  means  any 
mixture  of  gasoline  if  at  least  10  percent  of  such  mixture  is  al- 
cohol. 

(2)  Later  separation  of  gasoline.— If  any  person  separates 
the  gasoline  from  a  mixture  of  gasoline  and  alcohol  on  which  tax 
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was  imposed  under  subsection  (a)  at  [the  rate  of]  a  rate  equiva- 
lent to  4  cents  a  gallon  by  reason  of  this  subsection  (or  with  re- 
spect to  which  a  credit  or  payment  was  allowed  or  made  by 
reason  of  section  6427(f)(1)),  such  person  shall  be  treated  as  the 
producer  of  such  gasoline.  The  amount  of  tax  imposed  on  any  sale 
of  such  gasoline  by  such  person  shall  be  [5]  45/o  cents  a  gallon. 

SEC.  4082.  DEFINITIONS. 

(a)  Producers.—*  *  * 

[(d)  Wholesale  Distributor. — As  used  in  subsection  (a),  the 
term  " wholesale  distributor"  includes  any  person  who — 

[(1)  sells  gasoline  to  producers,  to  retailers,  or  to  users  who 
purchase  in  bulk  quantities  for  delivery  into  bulk  storage 
tanks,  and 

[(2)  elects  to  register  with  respect  to  the  tax  imposed  by  sec- 
tion 4081. 

[Such  term  does  not  include  any  person  who  (excluding  the  term 
'  'wholesale  distributor"  from  subsection  (a))  is  a  producer  or  im- 
porter.] 

(d)  Wholesale  Distributor. — As  used  in  subsection  (a),  the  term 
"wholesale  distributor"  includes — 

(1)  any  person  who — 

(A)  sells  gasoline  to  producers,  retailers,  or  to  users  who 
purchase  in  bulk  quantities  and  deliver  into  bulk  storage 
tanks,  or 

(B)  purchases  gasoline  from  a  producer  and  distributes 
such  gasoline  to  10  or  more  retail  gasoline  stations  under 
common  management  with  such  person, 

(2)  but  only  if  such  person  elects  to  register  with  respect  to  the 
tax  imposed  by  section  4081. 

Such  term  does  not  include  any  person  who  (excluding  the  term 
"wholesale  distributor"  from  subsection  (a))  is  a  producer  or  import- 
er. 

(e)  Certain  Sellers  of  Gasoline  for  Use  in  Noncommercial 
Aviation  Treated  as  Producers. — For  purposes  of  this  subpart, 
the  term  "producer"  includes  any  person  who  regularly  sells  gaso- 
line to  owners,  lessees,  or  operators  of  aircraft  for  use  as  fuel  in  such 
aircraft  in  noncommercial  aviation  (as  defined  in  section  4041(c)(4))- 

%  :fc  %  ;je  jf:  %  % 

Subchapter  F — Special  Provisions  Applicable  to 
Manufacturers  Tax 

******* 

SEC.  4216.  DEFINITION  OF  PRICE. 

(a)  Containers,  Packing  and  Transportation  Charges. — In  de- 
termining, for  the  purposes  of  this  chapter,  the  price  for  which  an 
article  is  sold,  there  shall  be  included  any  charge  for  coverings  and 
containers  of  whatever  nature,  and  any  charge  incident  to  placing 
the  article  in  condition  packed  ready  for  shipment,  but  there  shall 
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be  excluded  the  amount  of  tax  imposed  by  this  chapter,  whether  or 
not  states  as  a  separate  charge.  A  transportation,  delivery,  insur- 
ance, installation,  or  other  charge  (not  required  by  the  foregoing 
sentence  to  be  included)  shall  be  excluded  from  the  price  only  if  the 
amount  thereof  is  established  to  the  satisfaction  of  the  Secretary  in 
accordance  with  the  regulations, 
(b)  Constructive  Sale  Price — 

(1)  In  General. — If  an  article  is — 

(A)  sold  at  retail, 

(B)  sold  on  consignment,  or 

(C)  sold  (otherwise  than  through  an  arm's  length  trans- 
action) at  less  than  the  fair  market  price, 

the  tax  under  this  chapter  shall  (if  based  on  the  price  for 
which  the  article  is  sold)  be  computed  on  the  price  for  which 
such  articles  are  sold,  in  the  ordinary  course  of  trade,  by  man- 
ufacturers or  producers  thereof,  as  determined  by  the  Secre- 
tary. In  the  case  of  an  article  sold  at  retail  [(other  than  an 
article  the  sale  of  which  is  taxable  under  section  4061(a))]  the 
computation  under  the  preceding  sentence  shall  be  on  which- 
ever of  the  following  prices  is  the  lower:  (i)  the  price  for  which 
such  article  is  sold,  or  (ii)  the  highest  price  for  which  such  arti- 
cles are  sold  to  wholesale  distributors,  in  the  ordinary  course  of 
trade,  by  manufacturers  or  producers  thereof,  as  determined 
by  the  Secretary.  In  the  case  of  an  article  the  sale  of  which  is 
taxable  under  section  4061(a)  and  which  is  sold  at  retail,  the 
computation  under  the  first  sentence  of  this  paragraph  shall 
be  a  percentage  (not  greater  than  100  percent)  of  the  actual 
selling  price  based  on  the  highest  price  for  which  such  articles 
are  sold  by  manufacturers  and  producers  in  the  ordinary 
course  of  trade  (determined  without  regard  to  any  individual 
manufacturer's  or  producer's  cost).]  This  paragraph  shall  not 
apply  if  paragraph  (2)  applies. 

(2)  Special  Rule. — If  an  article  is  sold  at  retail  or  to  a  retail- 
er, and  if— 

(A)  the  manufacturer,  producer,  or  importer  of  such  arti- 
cle regularly  sells  such  articles  at  retail  or  to  retailers,  as 
the  case  my  be, 

(B)  the  manufacturer,  producer,  or  importer  of  such  arti- 
cle regularly  sells  such  articles  to  one  or  more  wholesale 
distributors  in  arm's  length  transactions  and  be  estab- 
lishes that  his  prices  in  such  cases  are  determined  without 
regard  to  any  tax  benefit  under  this  paragraph,  and, 

[(C)  in  the  case  of  articles  upon  which  tax  is  imposed 
under  section  4061(a)  (relating  to  trucks,  buses,  tractors, 
etc.),  the  normal  method  of  sales  for  such  articles  within 
the  industry  is  not  to  sell  such  articles  at  retail  or  to  re- 
tailers, or  combinations  thereof,  and] 

l(D)l(C)  the  transaction  is  an  arms-length  transaction, 
the  tax  under  this  chapter  shall  (if  based  on  the  price  for 
which  the  article  is  sold)  be  computed  on  whichever  of  the  fol- 
lowing prices  is  the  lower:  (i)  the  price  for  which  such  article  is 
sold,  or  (ii)  the  highest  price  for  which  such  articles  are  sold  by 
such  manufacturer,  producer,  or  importer  to  wholesale  distrib- 
utors. 
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(3)  Constructive  sale  price  in  case  of  certain  articles. — 
Except  as  provided  in  [paragraphs  (4)  and  (5)3  paragraph  (4), 
for  purposes  of  paragraph  (1),  if— 

(A)  the  manufacturer,  producer,  or  importer  of  an  article 
regularly  sells  such  article  to  a  distributor  which  is  a 
member  of  the  same  affiliated  group  of  corporations  (as  de- 
fined in  section  1504(a))  as  the  manufacturer,  producer,  or 
importer,  and 

(B)  such  distributor  regulatoy  sells  such  artile  to  one  or 
more  independent  retailers,  but  does  not  regularly  sell  to 
wholesale  distributors, 

the  constructive  sale  price  of  such  article  shall  be  90  percent  of 
the  lowest  price  for  which  such  distributor  regularly  sells  such 
article  in  arm's-length  transaction  to  such  independent  retail- 
ers. The  price  determined  under  this  paragraph  shall  not  be 
adjusted  for  any  exclusion  (except  for  the  tax  imposed  on  such 
article)  or  readjustments  under  subsections  (a)  and  (e)  and 
under  section  641(b)(1).  If  both  this  paragraph  and  paragraph 
(4)  apply  with  respect  to  an  article,  the  constructive  sale  price 
for  such  article  shall  be  the  lower  of  the  fair  market  price  de- 
termined under  this  paragraph  or  paragraph  (4). 

(4)  Constructive  sale  price  in  case  of  certain  other  arti- 
cles.— For  purposes  of  paragraph  (1),  if— 

(A)  the  manufacturer,  producer,  or  importer  of  an  article 
regularly  sells  (except  for  tax-free  sales)  only  to  a  distribu- 
tor which  is  a  member  of  the  same  affiliated  group  of  cor- 
porations (as  defined  in  section  1504(a))  as  the  manufactur- 
er, producer,  or  importer, 

(B)  the  distributor  regularly  sells  (except  for  tax-free 
sales)  such  article  only  to  retailers,  and 

(C)  the  normal  method  of  sales  for  such  articles  within 
the  industry  by  manufacturers,  producers,  or  importer  is 
to  sell  such  articles  in  arm's-length  transactions  to  distrib- 
utors, 

the  constructive  sale  price  for  such  article  shall  be  the  price  at 
which  such  article  is  sold  to  retailers  by  the  distributor,  re- 
duced by  a  percentage  of  such  price  equal  to  the  percentage 
which  (i)  the  difference  between  the  price  for  which  compara- 
ble articles  are  sold  to  wholesale  distributors,  in  the  ordinary 
course  of  trade,  by  manufacturers  or  producers  thereof,  and 
the  price  at  which  such  wholesale  distributors  in  arm's-length 
transactions  sell  such  comparable  articles  to  retailers,  is  of  (ii) 
the  price  at  which  such  wholesale  distributors  in  arms's  length 
transactions  sell  such  comparable  artiles  to  retailers.  The  price 
determined  under  this  paragraph  shall  not  be  adjusted  for  any 
exclusion  (except  for  the  tax  imposed  on  such  article)  or  read- 
justment under  subsections  (a)  and  (e)  and  under  section 
6416(b)(1). 

[(5)  Constructive  sale  price  in  the  case  of  automobiles, 
trucks,  etc. — In  the  case  of  articles  the  sale  of  which  is  tax- 
able under  section  4061(a)  (relating  to  trucks,  buses,  tractors, 
ets.),  for  purposes  of  paragraph  (1),  if— 

[(A)  the  manufacturer,  producer,  or  importer  of  the  ar- 
ticle regularly  sells  such  article  to  distributor  which  is  a 


948 


member  of  the  same  affiliated  group  of  corporations  (as  de- 
fined in  section  1504  (a))  as  the  manufacturer,  producer,  or 
importer,  and 

[(B)  such  distributor  regularly  sells  such  article  to  one 
or  more  independent  retailers, 
the  constructive  sale  price  of  such  article  shall  be  98  V2  percent 
of  the  lowest  price  for  which  such  distributor  regularly  sells 
such  article  in  arm's-length  transactions  to  such  independent 
retailers.  The  price  determined  under  this  paragraph  shall  not 
be  adjusted  for  any  exclusion  (except  for  the  tax  imposed  on 
such  article)  or  readjustments  under  subsections  (a)  and  (e)  and 
under  section  6416(b)(1).] 

[(6)  (5)  Definition  of  lowest  price— For  purposes  of  para- 
graphs (1),  (3),  and  (5),  (1)  and  (3),  the  lowest  price  shall  be  de- 
termined— 

(A)  without  requiring  that  any  given  percentage  of  sales 
be  made  at  that  price,  and 

(B)  without  including  any  fixed  amount  to  which  the 
purchaser  has  a  right  as  a  result  of  contractual  arrange- 
ments existing  at  the  time  of  the  sale. 

(e)  Exclusion  of  Local  Advertising  Charge  From  Sale 
Price. — 

(1)  Exclusion. — In  determining,  for  purposes  of  this  chapter, 
the  price  for  which  an  article  is  sold,  there  shall  be  excluded  a 
charge  for  local  advertising  (as  defined  in  paragraph  (4))  to  the 
extent  that  such  charge — 

(A)  does  not  exceed  5  percent  of  the  price  for  which  the 
article  is  sold  (as  determined  under  this  section  by  exclud- 
ing any  charge  for  local  advertising), 

(B)  is  a  separate  charge  made  when  the  article  is  sold, 
and 

(C)  is  intended  to  be  refunded  to  the  purchaser  or  any 
subsequent  vendee  in  reimbursement  of  costs  incurred  for 
local  advertising. 

In  the  case  of  any  such  charge  (or  portion  thereof)  which  is  not 
so  refunded  before  the  first  day  of  the  fifth  calendar  month  fol- 
lowing the  calendar  year  during  which  the  article  was  sold,  the 
exclusion  provided  by  the  preceding  sentence  shall  cease  to 
apply  as  of  such  first  day. 

(2)  Aggregate  amount  which  may  be  excluded.— In  the 
case  of  articles  upon  the  sale  of  which  tax  was  imposed  under 
the  same  section  of  this  chapter — 

(A)  The  sum  of  (i)  the  aggregate  of  the  charges  for  local 
advertising  excluded  under  paragraph  (1),  plus  (ii)  the  ag- 
gregate of  the  readjustments  for  local  advertising  under 
section  6416(b)(1)  (relating  to  credits  or  refunds  for  price 
readjustments),  shall  not  exceed 

(B)  5  percent  of  the  aggregate  of  the  prices  (determined 
under  this  section  by  excluding  all  charges  for  local  adver- 
tising) at  which  such  articles  were  sold  in  sales  on  which 
tax  was  imposed  by  such  section  of  this  chapter. 

The  preceding  sentence  shall  be  applied  to  each  manufacturer, 
producer,  and  importer  as  of  the  close  of  each  calendar  quar- 
ter, taking  into  account  the  items  specified  in  subparagraphs 
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(A)  and  (B)  for  such  calendar  quarter  and  preceding  calendar 
quarters  in  the  same  calendar  year. 

(3)  NO    ADJUSTMENT    FOR    OTHER    ADVERTISING    CHARGES. — 

Except  to  the  extent  provided  by  paragraphs  (1)  and  (2),  no 
charge  or  expenditure  for  advertising  shall  serve,  for  purposes 
of  this  section  or  section  6416(b)(1),  as  the  basis  for  an  exclu- 
sion from,  or  as  a  readjustment  of,  the  price  of  any  article. 

(4)  Local  advertising  defined. — For  purposes  of  this  section 
and  section  6416(b)(1),  the  term  "local  advertising"  means  only 
advertising  which — 

(A)  is  initiated  or  obtained  by  the  purchaser  or  any  sub- 
sequent vendee, 

(B)  names  the  article  for  which  the  price  is  determinable 
under  this  section  and  states  the  location  at  which  such  ar- 
ticle may  be  purchased  at  retail,  and 

(C)  is  broadcast  over  a  radio  station  or  television  station 
or  appears  in  a  newspaper  or  magazine,  or  is  displayed  by 
means  of  an  outdoor  advertising  sign  or  poster. 

[(f)  Certain  Trucks  Incorporatiing  Used  Components. — For 
purposes  of  the  tax  imposed  by  section  4061(a)(1)  (relating  to  trucks, 
buses,  tractors,  etc.),  in  determining  the  price  for  which  an  article 
is  sold,  the  value  of  any  component  of  such  article  shall  be  ex- 
cluded from  the  price,  if— 

[(1)  such  component  is  furnished  by  the  first  user  of  such  ar- 
ticle, and 

[(2)  such  component  has  been  used  prior  to  such  furnish- 
ing.] 

******* 

SEC.  4218.  USE  BY  MANUFACTURER  OR  IMPORTER  CONSIDERED  SALE. 

(a)  General  Rule. — If  any  person  manufactures,  produces,  or  im- 
ports an  article  [(other  than  an  article  specified  in  subsection  (b), 
(c),  or  (d))]  (other  than  a  tire  taxable  under  section  4071)  and  uses  it 
(otherwise  than  as  material  in  the  manufacture  or  production  of,  or 
as  a  component  part  of,  another  article  taxable  under  this  chapter 
to  be  manufactured  or  produced  by  him),  then  he  shall  be  liable  for 
tax  under  this  chapter  in  the  same  manner  as  if  such  article  were 
sold  by  him.  This  subsection  shall  not  apply  in  the  case  of  gasoline 
used  by  any  person,  for  nonfuel  purposes,  as  a  material  in  the  man- 
ufacture or  production  of  another  article  to  be  manufactured  or 
produced  by  him.  For  the  purpose  of  applying  the  first  sentence  of 
this  subsection  to  coal  taxable  under  section  4121,  the  words  "(oth- 
erwise than  as  material  in  the  manufacture  or  production  of,  or  as 
a  component  part  of,  another  article  taxable  under  this  chapter  to 
be  manufactured  or  produced  by  him)"  shall  be  disregarded. 

(b)  Tires  [and  tubes.]  —  [Except  as  provided  in  subsection  (d), 
if]  If  any  person  manufactures,  produces,  or  imports  a  tire  [or 
inner  tube]  taxable  under  section  4071,  and  sells  it  on  or  in  con- 
nection with  the  sale  of  any  article,  or  uses  it,  then  he  shall  be 
liable  for  tax  under  this  chapter  in  the  same  manner  as  if  such  ar- 
ticle were  sold  by  him. 

[(c)  Automotive  Parts  and  Accessories. — If  any  person  manu- 
factures, produces,  or  imports  a  part  or  accessory  taxable  under 
section  4061(b),  and  uses  it  (otherwise  than  as  material  in  the  man- 
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ufacture  or  production  of,  or  as  a  componment  part  of  any  other 
article  to  be  manufactured  or  produced  by  him),  than  he  shall  be 
liable  for  tax  under  this  chapter  in  the  same  manner  as  if  such  ar- 
ticle were  sold  by  him. 

[(d)  Bicycle  Tires  and  Tubes —If  any  person  manufactures,  pro- 
duces, or  imports  a  bicycle  tire  (as  defined  in  section  4221(e)(4)(B)) 
or  an  inner  tube  for  such  a  tire,  and  uses  it  (otherwise  than  as  ma- 
terial in  the  manufacture  or  production  of,  or  as  a  component  part 
of,  a  bicycle,  other  than  a  rebuilt  or  reconditioned  bicycle,  to  be 
manufactured  or  produced  by  him),  than  he  shall  be  liable  for  tax 
under  this  chapter  in  the  same  manner  as  if  such  article  were  sold 
by  him.] 

[(e)]  (c)  Computation  of  Tax.— Except  as  provided  in  section 
4223(b),  in  any  case  in  which  a  person  is  made  liable  for  tax  by  the 
preceding  provisions  of  this  section,  the  tax  (if  based  on  the  price 
for  which  the  article  is  sold)  shall  be  computed  on  the  price  at 
which  such  or  similar  articles  are  sold,  in  the  ordinary  course  of 
trade,  by  manufacturers,  producers,  or  importers,  thereof,  as  deter- 
mined by  the  Secretary. 

******* 

Subchapter  G — Exemptions,  Registration,  Etc. 

******* 

SEC.  4221.  CERTAIN  TAX-FREE  SALES. 

(a)  General  Rule. — Under  regulations  prescribed  by  the  Secre- 
tary, no  tax  shall  be  imposed  under  this  chapter  (other  than  under 
section  4121)  on  the  sale  by  the  manufacturer  (or  under  section 
4051  on  the  first  retail  sale)  of  an  article — 

(1)  for  use  by  the  purchaser  for  further  manufacture,  or  for 
resale  by  the  purchaser  to  a  second  purchaser  for  use  by  such 
second  purchaser  in  further  manufacture, 

(2)  for  export,  or  for  resale  by  the  purchaser  to  a  second  pur- 
chaser for  export, 

(3)  for  use  by  the  purchaser  as  supplies  for  vessels  or  air- 
craft, 

(4)  to  a  State  or  local  government  for  the  exclusive  use  of  a 
State  or  local  government,  or 

(5)  to  a  nonprofit  educational  organization  for  its  exclusive 
use,  but  only  if  such  exportation  or  use  is  to  occur  before  any 
other  use. 

Paragraphs  (4)  and  (5)  shall  not  apply  to  section  4051,  4071,  or  4081, 
paragraphs  (4)  and  (5)  shall  not  apply  on  and  after  October  1,  1988. 

******* 

(c)  Manufacturer  Relieved  From  Liability  in  Certain 
Cases. — In  the  case  of  any  article  sold  free  of  tax  under  this  section 
(other  than  a  sale  to  which  subsection  (b)  applies),  and  in  the  case 
of  any  article  sold  free  of  tax  under  section  [4063(a)(6)  or  (7), 
4063(b),  4063(e),]  4053(a)(6)  or  4083,  if  the  manufacturer  in  good 
faith  accepts  a  certification  by  the  purchaser  that  the  article  will 
be  used  in  accordance  with  the  applicable  provisions  of  law,  no  tax 
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shall  thereafter  be  imposed  under  this  chapter  in  respect  of  such 
sale  by  such  manufacturer. 

(d)  Definitions. — For  purposes  of  this  section — 

(1)  Manufacturer. — The  term  "manufacturer"  includes  a 
producer  or  importer  of  an  article  ,  and,  in  the  case  of  the  tax 
imposed  by  section  4051,  includes  the  retailer  with  respect  to  the 
first  retail  sale. 

(2)  Export. — The  term  "export"  includes  shipment  to  a  pos- 
session of  the  United  States;  and  the  term  "exported"  includes 
shipped  to  a  possession  of  the  United  States. 

(3)  Supplies  for  vessels  or  aircraft. — The  term  "supplies 
for  vessels  or  aircraft"  means  fuel  supplies,  ships'  stores,  sea 
stores,  or  legitimate  equipment  on  vessels  of  war  of  the  United 
States  or  of  any  foreign  nation,  vessels  employed  in  the  fisher- 
ies or  in  the  whaling  business,  or  vessels  actually  engaged  in 
foreign  trade  or  trade  between  the  Atlantic  and  Pacific  ports  of 
the  United  States  or  between  the  United  States  and  any  of  its 
possessions.  For  purposes  of  the  preceding  sentence,  the  term 
"vessels"  includes  civil  aircraft  employed  in  foreign  trade  or 
trade  between  the  United  States  and  any  of  its  possessions, 
and  the  term  "vessels  of  war  of  the  United  States  or  of  any  for- 
eign nation"  includes  aircraft  owned  by  the  United  States  or 
by  any  foreign  nation  and  constituting  a  part  of  the  armed 
forces  thereof. 

(4)  State  or  local  government.— The  term  "State  or  local 
government"  means  any  State,  any  political  subdivision  there- 
of, or  the  District  of  Columbia. 

(5)  Nonprofit  educational  organization. — The  term  "non- 
profit education  organization"  means  an  educational  organiza- 
tion described  in  section  170(b)(l)(A)(ii)  which  is  exempt  from 
income  tax  under  section  501(a).  The  term  also  includes  a 
school  operated  as  an  activity  of  an  organization  described  in 
section  501(c)(3)  which  is  exempt  from  income  tax  under  sec- 
tion 501(a),  if  such  school  normally  maintains  a  regular  faculty 
and  curriculum  and  normally  has  a  regularly  enrolled  body  of 
pupils  or  students  in  attendance  at  the  place  where  its  educa- 
tional activities  are  regularly  carried  on. 

(6)  Use  in  further  manufacture. — An  article  shall  be  treat- 
ed as  sold  for  use  in  further  manufacture  if — 

(A)  such  article  [(other  than  an  article  referred  to  in 
subparagraph  (B))J  is  sold  for  use  by  the  purchaser  as  ma- 
terial in  the  manufacture  or  production  of,  or  as  a  compo- 
nent part  of,  another  article  taxable  under  this  chapter  to 
be  manufactured  or  produced  by  him;  or 

[(B)  in  the  case  of  a  part  or  accessory  taxable  under  sec- 
tion 4061(b),  such  article  is  sold  for  use  by  the  purchaser  as 
material  in  the  manufacture  or  production  of,  or  as  a  com- 
ponent part  of,  another  article  to  be  manufactured  or  pro- 
duced by  him;  or] 

[(C)]  (B)  in  the  case  of  gasoline  taxable  under  section 
4081,  such  gasoline  is  sold  for  use  by  the  purchaser,  for 
nonfuel  purposes,  as  a  material  in  the  manufacture  or  pro- 
duction of  another  article  to  be  manufactured  or  produced 
by  him. 
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[For  purposes  of  subparagraph  (B),  the  rebuilding  of  a  part 
or  accessory  which  is  exempt  from  tax  under  section  4063(c) 
shall  not  constitute  the  manufacture  or  production  of  such 
part  or  accessory.] 

(7)  Qualified  bus.— 

(A)  In  general.— The  term  "qualified  bus"  means— 

(i)  an  intercity  or  local  bus,  and 

(ii)  a  school  bus. 

(B)  Intercity  or  local  bus.— The  term  "intercity  or 
local  bus"  means  any  automobile  bus  which  is  used  pre- 
dominantly in  furnishing  (for  compensation)  passenger 
land  transportation  available  to  the  general  public  if— 

(i)  such  transportation  is  scheduled  and  along  regular 
routes,  or 

(ii)  the  seating  capacity  of  such  bus  is  at  least  20 
adults  (not  including  the  driver). 

(C)  School  bus.— The  term  "school  bus"  means  any 
automobile  bus  substantially  all  the  use  of  which  is  in 
transporting  students  and  employees  of  schools.  For  pur- 
poses of  the  preceding  sentence,  the  term  "school"  means 
and  educational  organization  which  normally  maintains  a 
regular  faculty  and  curriculum  and  normally  has  a  regu- 
larly enrolled  body  of  pupils  or  students  in  attendance  at 
the  place  where  its  educational  activities  are  carried  on. 

(e)  Special  Rules.— 

(1)  Reciprocity  required  in  case  of  civil  aircraft. — In  the 
case  of  articles  sold  for  use  as  supplies  for  aircraft,  the  privi- 
leges granted  under  subsection  (a)(3)  in  respect  of  civil  aircraft 
employed  in  foreign  trade  or  trade  between  the  United  States 
and  any  of  its  possessions,  in  respect  of  aircraft  registered  in  a 
foreign  country,  shall  be  allowed  only  if  the  Secretary  of  the 
Treasury  has  been  advised  by  the  Secretary  of  Commerce  that 
he  has  found  that  such  foreign  country  allows,  or  will  allow, 
substantially  reciprocal  privileges  in  respect  of  aircraft  regis- 
tered in  the  United  States.  If  the  Secretary  of  the  Treasury  is 
advised  by  the  Secretary  of  Commerce  that  he  has  found  that  a 
foreign  country  has  discontinued  or  will  discontinue  the  allow- 
ance of  such  privileges,  the  privileges  granted  under  subsection 
(a)(3)  shall  not  apply  thereafter  in  respect  of  civil  aircraft  regis- 
tered in  that  foreign  country  and  employed  in  foreign  trade  or 
trade  between  the  United  States  and  any  of  its  possessions. 

(2)  Tires  [and  tubes]  . 

(A)  Tax-free  sales. — Under  regulations  prescribed  by 
the  Secretary,  no  tax  shall  be  imposed  under  section  4071 
on  the  sale  by  the  manufacturer  of  a  tire  [or  inner  tube] 
if— 

(i)  such  tire  [or  tube]  is  sold  for  use  by  the  pur- 
chaser for  sale  on  or  in  connection  with  the  sale  of  an- 
other article  manufactured  or  produced  by  such  pur- 
chaser; and 

(ii)  such  other  article  is  to  be  sold  by  such  purchaser 
in  a  sale  which  either  will  satisfy  the  requirements  of 
paragraph  (2),  (3),  (4),  or  (5)  of  subsection  (a)  for  a  tax- 
free  sale,  or  would  satisfy  such  requirements  but  for 
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the  fact  that  such  other  article  is  not  subject  to  tax 
under  this  chapter. 

(B)  Proof. — Where  a  tire  [or  tube]  has  been  sold  free 
of  tax  under  this  paragraph,  this  paragraph  shall  cease  to 
apply  unless,  within  the  6-month  period  which  begins  on 
the  date  of  the  sale  by  him  (or,  if  earlier,  on  the  date  of 
the  shipment  by  him),  the  manufacturer  of  such  tire  [or 
tube]  receives  proof  that  the  other  article  referred  to  in 
clause  (ii)  of  subparagraph  (A)  has  been  sold  in  a  manner 
which  satisfies  the  requirements  of  such  clause  (ii)  (includ- 
ing in  the  case  of  a  sale  for  export,  proof  of  export  of  such 
other  article). 

(C)  Subsection  (a)(i)  does  not  apply.— Paragraph  (1)  of 
subsection  (a)  shall  not  apply  with  respect  to  the  tax  im- 
posed under  section  4071  on  the  sale  of  a  tire  [or  inner 
tube.] 

(4)  Bicycle  tires  or  tubes  sold  to  bicycle  manufacturer.— 
[(A)  In  general. — Under  regulations  prescribed  by  the 
Secretary,  no  tax  shall  be  imposed  under  section  4071  on 
the  sale  of  a  bicycle  tire  (or  an  inner  tube  for  such  a  tire) 
by  the  manufacturer  thereof  if  such  tire  or  tube  is  sold  for 
use  by  the  purchaser  as  material  in  the  manufacture  or 
production  of,  or  as  a  component  part  of,  a  bicycle  (other 
than  a  rebuilt  or  reconditioned  bicycle). 

[(B)  Bicycle  tire  defined. — As  used  in  this  paragraph 
the  term  "bicycle  tire"  means  a  tire,  composed  of  rubber 
in  combination  with  fabric  or  other  reinforcing  element, 
which  is  not  more  than  28  inches  in  outer  diameter  and 
not  more  than  2XA  inches  in  cross  section  and  which  is  pri- 
marily designed  or  adapted  for  use  on  bicycles. 

[(C)  Proof. — Where  a  bicycle  tire  or  tube  has  been  sold 
free  of  tax  under  this  paragraph,  this  paragraph  shall 
cease  to  apply  unless,  within  the  6-month  period  which 
begins  on  the  date  of  the  sale  by  him  (or,  if  earlier,  on  the 
date  of  shipment  by  him),  the  manufacturer  of  such  bicycle 
tire  or  tube  receives  proof  that  the  tire  or  tube  has  been 
used  in  the  manner  described  in  subparagraph  (A). 
[(5)  Tires,  tubes,  and  tread  rubber  used  on  intercity, 
local  and  school  buses. — Under  regulations  prescribed  by  the 
Secretary — 

[(A)  the  taxes  imposed  by  paragraphs  (1)  and  (3)  of  sec- 
tion 4071(a)  shall  not  apply  in  the  case  of  tires  or  inner 
tubes  for  tires  sold  for  use  by  the  purchaser  on  or  in  con- 
nection with  a  qualified  bus,  and 

[(B)  the  tax  imposed  by  paragraph  (4)  of  section  4071(a) 
shall  not  apply  in  the  case  of  tread  rubber  sold  for  use  by 
the  purchaser  in  the  recapping  or  retreading  of  any  tire  to 
be  used  by  the  purchaser  on  or  in  connection  with  a  quali- 
fied bus. 

[(6)  Bus  parts  and  accessories. — Under  regulations  pre- 
scribed by  the  Secretary,  the  tax  imposed  by  section  4061(b) 
shall  not  apply  to  any  part  or  accessory  which  is  sold  for  use 
by  the  purchaser  on  or  in  connection  with  an  automobile  bus, 
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or  is  to  be  resold  by  the  purchaser  or  a  second  purchaser  for 
such  use.] 

(3)  Tires  used  on  intercity,  local,  and  school  buses. — 
Under  regulations  prescribed  by  the  Secretary,  the  tax  imposed 
by  section  4071  shall  not  apply  in  the  case  of  tires  sold  for  use 
by  the  purchaser  on  or  in  connection  with  a  qualified  bus. 

SEC.  4222.  REGISTRATION. 

(a)  General  Rule. — Except  as  provided  in  subsection  (b),  section 
4221  shall  not  apply  with  respect  to  the  sale  of  any  article  unless 
the  manufacturer,  the  first  purchaser,  and  the  second  purchaser  (if 
any)  are  all  registered  under  this  section.  Registration  under  this 
section  shall  be  made  at  such  time,  in  such  manner  and  form,  and 
subject  to  such  terms  and  conditions,  as  the  Secretary  may  by  regu- 
lations prescribe.  A  registration  under  this  section  may  be  used 
only  in  accordance  with  regulations  prescribed  under  this  section. 

(b)  Exceptions. — 

(1)  Purchases  by  state  and  local  governments. — Subsec- 
tion (a)  shall  not  apply  to  any  State  or  local  government  in 
connection  with  the  purchase  by  it  of  any  article  if  such  State 
or  local  government  complies  with  such  regulations  relating  to 
the  use  of  exemption  certificates  in  lieu  of  registration  as  the 
Secretary  shall  prescribe  to  carry  out  the  purpose  of  this  para- 
graph. 

(2)  Export. — Subject  to  such  regulations  as  the  Secretary 
may  prescribe  for  the  purpose  of  this  paragraph,  in  the  case  of 
any  sale  or  resale  for  export,  the  Secretary  may  relieve  the 
purchaser  or  the  second  purchaser,  or  both,  from  the  require- 
ment of  registering  under  this  section. 

(3)  Certain  purchases  and  sales  by  the  united  states. — 
Subsection  (a)  shall  apply  to  purchases  and  sales  by  the  United 
States  only  to  the  extent  provided  by  regulations  prescribed  by 
the  Secretary. 

(5)  Supplies  for  vessels  or  aircraft. — Subsection  (a)  shall 
not  apply  to  a  sale  of  an  article  for  use  by  the  purchaser  as 
supplies  for  any  vessel  or  aircraft  if  such  purchaser  complies 
with  such  regulations  relating  to  the  use  of  exemption  certifi- 
cates in  lieu  of  registration  as  the  Secretary  shall  prescribe  to 
carry  out  the  purpose  of  this  paragraph. 

(c)  Revocation  or  Suspension  of  Registration. — Under  regula- 
tions prescribed  by  the  Secretary,  the  registration  of  any  person 
under  this  section  may  be  revoked  or  suspended  if  the  Secretary 
determines — 

(1)  that  such  person  has  used  such  registration  to  avoid  the 
payment  of  any  tax  imposed  by  this  chapter,  or  to  postpone  or 
in  any  manner  to  interfere  with  the  collection  of  any  such  tax, 
or 

(2)  that  such  revocation  or  suspension  is  necessary  to  protect 
the  revenue. 

The  revocation  or  suspension  under  this  subsection  shall  be  in  ad- 
dition to  any  penalty  provided  by  law  for  any  act  or  failure  to  act. 

(d)  Registration  in  the  Case  of  Certain  Other  Exemptions. — 
The  provisions  of  this  section  may  be  extended  to,  and  made  appli- 
cable with   respect  to,   the   exemptions   provided  by  sections 
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[4063(a)(7),  4063(b),  4063(e),]  4053(a)(6),  4064(b)(1)(C),  4083,  and 
4182(b),  and  the  exemptions  authorized  under  section  4293  in  re- 
spect of  the  taxes  imposed  by  this  chapter,  to  the  extent  provided 
by  regulations  prescribed  by  the  Secretary. 

(e)  Definitions. — Terms  used  in  this  section  which  are  defined  in 
section  4221(d)  shall  have  the  meaning  given  to  them  by  section 
4221(d). 

SEC.  4223.  SPECIAL  RULES  RELATING  TO  FURTHER  MANUFACTURE. 

(a)  Purchasing  Manufacturer  To  Be  Treated  as  the  Manu- 
facturer.— For  purposes  of  this  chapter,  a  manufacturer  or  pro- 
ducer to  whom  an  article  is  sold  or  resold  free  of  tax  under  section 
4221(a)(1)  for  use  by  him  in  further  manufacture  shall  be  treated  as 
the  manufacturer  or  producer  of 

(b)  Computation  of  Tax. — If  the  manufacturer  or  producer  re- 
ferred to  in  subsection  (a)  incurs  liability  for  tax  under  this  chapter 
on  his  sale  or  use  of  an  article  referred  to  in  subsection  (a)  and  the 
tax  is  based  on  the  price  for  which  the  article  is  sold,  the  article 
shall  be  treated  as  having  been  sold  by  him — 

(1)  at  the  price  for  which  the  article  was  sold  by  him  (or, 
where  the  tax  is  on  his  use  of  the  article,  at  the  price  referred 
to  in  section  [4218(e)]  4218(c));  or 

(2)  if  he  so  elects  and  establishes  such  price  to  the  satisfac- 
tion of  the  Secretary — 

(A)  at  the  price  for  which  the  article  was  sold  to  him;  or 

(B)  at  the  price  for  which  the  article  was  sold  by  the 
person  who  (without  regard  to  subsection  (a))  is  the  manu- 
facturer, producer,  or  importer  of  such  article. 

For  purposes  of  this  subsection,  the  price  for  which  the  article  was 
sold  shall  be  determined  as  provided  in  section  4216.  For  purposes 
of  paragraph  (2)  no  adjustment  or  readjustment  shall  be  made  in 
such  price  by  reason  of  any  discount,  rebate,  allowance,  return  or 
repossession  of  a  container  or  covering,  or  otherwise.  An  election 
under  paragraph  (2)  shall  be  made  in  the  return  reporting  the  tax 
applicable  to  the  sale  or  use  of  the  article,  and  may  not  be  revoked. 

******* 

SEC.  4227.  CROSS  REFERENCES. 

(1)  For  exemption  for  a  sale  to  an  Indian  tribal  government 
(or  its  subdivision)  for  the  exclusive  use  of  an  Indian  tribal  gov- 
ernment (or  its  subdivision),  see  section  7871. 

(2)  For  credit  for  taxes  on  tires  [and  tubes,],  see  section 
6416(c). 

******* 

CHAPTER  34— POLICIES  ISSUED  BY  FOREIGN 

INSURERS 

Sec.  4371.  Imposition  of  tax. 
Sec.  4372.  Definitions. 
Sec.  4373.  Exemptions. 
Sec.  4374.  Liability  for  tax. 
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SEC.  4371.  IMPOSITION  OF  TAX. 

There  is  hereby  imposed,  on  each  policy  of  insurance,  indemnity 
bond,  annuity  contract,  or  policy  of  reinsurance  issued  by  any  for- 
eign insurer  or  reinsurer,  a  tax  at  the  following  rates: 

(1)  Casualty  insurance  and  indemnity  bonds. — 4  cents  on 
each  dollar,  or  fractional  part  thereof,  of  the  premium  paid  on 
the  policy  of  casualty  insurance  or  the  indemnity  bond,  if 
issued  to  or  for,  or  in  the  name  of,  an  insured  as  defined  in 
section  4372(d); 

(2)  Life  insurance,  sickness  and  accident  policies,  and  an- 
nuity contracts. — 1  cent  on  each  dollar,  or  fractional  part 
thereof,  of  the  premium  paid  on  the  policy  of  life,  sickness,  or 
accident  insurance,  or  annuity  contract,  unless  the  insurer  is 
subject  to  tax  under  section  [819]  813\  and 

(3)  Reinsurance. — 1  cent  on  each  dollar,  or  fractional  part 
thereof,  of  the  premium  paid  on  the  policy  of  reinsurance  cov- 
ering any  of  the  contracts  taxable  under  paragraph  (1)  or  (2). 

******* 
CHAPTER  36— CERTAIN  OTHER  EXCISE  TAXES 

******* 

Subchapter  D — Tax  on  Use  of  Certain  Vehicles 

******* 

SEC.  4481.  IMPOSITION  OF  TAX. 

(a)  Imposition  of  Tax.— A  tax  is  hereby  imposed  on  the  use  of 
any  highway  motor  vehicle  which  (together  with  the  semitrailers 
and  trailers  customarily  used  in  connection  with  highway  motor 
vehicles  of  the  same  type  as  such  highway  motor  vehicle)  has  a  tax- 
able gross  weight  of  more  than  26,000  pounds,  at  the  rate  of  $3.00  a 
year  for  each  1,000  pounds  of  taxable  gross  weight  or  fraction 
thereof.  [In  the  case  of  the  taxable  period  beginning  on  July  id 
1984,  and  ending  on  September  30,  1984,  the  tax  shall  be  at  the 
rate  of  75  cents  for  such  period  for  each  1,000  pounds  of  taxable 
gross  weight  or  fraction  thereof.] 

*  *  *  *  *  *  *  \ 

CHAPTER  42— PRIVATE  FOUNDATIONS;  BLACK 
LUNG  BENEFIT  TRUSTS 

******* 

Subchapter  A — Private  Foundations 

******* 

SEC.  4940.  EXCISE  TAX  BASED  ON  INVESTMENT  INCOME. 

(a)  Tax-Exempt  Foundations.—*  *  * 

f 
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(d)  Exemption  for  Certain  Operating  Foundations  — 

(1)  In  general. — No  tax  shall  be  imposed  by  this  section  on 
any  private  foundation  which  is  an  exempt  operating  founda- 
tion for  the  taxable  year. 

(2)  Exempt  operating  foundation.— For  purposes  of  this 
subsection,  the  term  "exempt  operating  foundation"  means, 
with  respect  to  any  taxable  year,  any  private  foundation  if— 

(A)  such  foundation  is  an  operating  foundation  (as  de- 
fined in  section  4942QX3)), 

(B)  such  foundation  has  been  publicly  supported  for  at 
least  10  taxable  years, 

(C)  at  all  times  during  the  taxable  year,  the  governing 
body  of  such  foundation — 

(i)  consists  of  individuals  at  least  75  percent  of  whom 
are  not  disqualified  individuals,  and 

(ii)  is  broadly  representative  of  the  general  public, 
and 

(D)  at  no  time  during  the  taxable  year  does  such  founda- 
tion have  an  officer  who  is  a  disqualified  individual. 

(3)  Definitions. — For  purposes  of  this  subsection — 

(A)  Publicly  supported.— A  private  foundation  is  pub- 
licly supported  for  a  taxable  year  if  it  meets  the  require- 
ments of  section  170(b)(l)(A)(vi)  or  509(a)(2)  for  such  taxable 
year. 

(B)  Disqualified  individual.— The  term  "disqualified 
individual"  means,  with  respect  to  any  private  foundation, 
an  individual  who  is — 

(i)  a  substantial  contributor  to  the  foundation, 

(ii)  an  owner  of  more  than  20  percent  of— 

(I)  the  total  combined  voting  power  of  a  corpora- 
tion, 

(II)  the  profits  interest  of  a  partnership,  or 

(III)  the  beneficial  interest  of  a  trust  or  unincor- 
porated enterprise, 

which  is  a  substantial  contributor  to  the  foundation, 

or 

(Hi)  a  member  of  the  family  of  any  individual  de- 
scribed in  clause  (i)  or  (ii). 

(C)  Substantial  contributor. — The  term  "substantial 
contributor"  means  a  person  who  is  described  in  section 
507(d)(2). 

(D)  Family. — The  term  "family"  has  the  meaning  given 
to  such  term  by  section  4946(d). 

(E)  Constructive  ownership. — The  rules  of  paragraphs 
(3)  and  (4)  of  section  4946(a)  shall  apply  for  purposes  of  sub- 
paragraph B(ii). 

(e)  Reduction  in  Tax  Where  Private  Foundation  Meets  Cer- 
tain Distribution  Requirements. — 

(1)  In  general. — In  the  case  of  any  private  foundation  which 
meets  the  requirements  of  paragraph  (2)  for  any  taxable  year, 
subsection  (a)  shall  be  applied  with  respect  to  such  taxable  year 
by  substituting  "1  percent"  for  "2 percent.  " 

(2)  Requirements. — A  private  foundation  meets  the  require- 
ments of  this  paragraph  for  any  taxable  year  if— 
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(A)  the  amount  of  the  qualifying  distributions  made  by 
the  private  foundation  during  such  taxable  year  equals  or 
exceeds  the  sum  of— 

(i)  an  amount  equal  to  the  assets  of  such  foundation 
for  such  taxable  year  multiplied  by  the  average  percent- 
age payout  for  the  base  period,  plus 

(ii)  1  percent  of  the  net  investment  income  of  such 
foundation  for  such  taxable  year,  and 

(B)  the  average  percentage  payout  for  the  base  period 
equals  or  exceeds  5  percent. 

In  the  case  of  an  operating  foundation  (as  defined  in  section 
4942(j)(3)),  subparagraph  (B)  shall  be  applied  by  substituting 
"3%  percent "  for  "5  percent ". 

(3)  Average  percentage  payout  for  base  period. — For  pur- 
poses of  this  subsection — 

(A)  In  general. — The  average  percentage  payout  for  the 
base  period  is  the  average  of  the  percentage  payouts  for  tax- 
able years  in  the  base  period. 

(B)  Percentage  payout.— The  term  "percentage  payout" 
means,  with  respect  to  any  taxable  year,  the  percentage  de- 
temined  by  dividing — 

(i)  the  amount  of  the  qualifying  distributions  made 
by  the  private  foundation  during  the  taxable  year,  by 

(ii)  the  assets  of  the  private  foundation  for  the  tax- 
able year. 

(C)  Special  rule  where  tax  reduced  under  this  sub- 
section.— For  purposes  of  this  paragraph,  if  the  amount  of 
the  tax  imposed  by  this  section  for  any  taxable  year  in  the 
base  period  is  reduced  by  reason  of  this  subsection,  the 
amount  of  the  qualifying  distributions  made  by  the  private 
foundation  during  such  year  shall  be  reduced  by  the 
amount  of  such  reduction  in  tax. 

(4)  Base  period. — For  purposes  of  this  subsection — 

(A)  In  general. — The  term  "base  period"  means,  with  re- 
spect to  any  taxable  year,  the  5  taxable  years  preceding 
such  taxable  year. 

(B)  New  private  foundations,  etc. — If  an  organization 
has  not  been  a  private  foundation  throughout  the  base 
period  referred  to  in  subparagraph  (A),  the  base  period 
shall  consist  of  the  taxable  years  during  which  such  foun- 
dation has  been  in  existence. 

(5)  Other  definitions. — For  purposes  of  this  subsection — 

(A)  Qualifying  distribution. — The  term  "qualifying 
distribution"  has  the  meaning  given  such  term  by  section 

mm 

(B)  Assets. — The  assets  of  a  private  foundation  for  any 
taxable  year  shall  be  treated  as  equal  to  the  excess  deter- 
mined under  section  4942(e)(1). 

(6)  Treatment  of  successor  organizations,  etc.— In  the 
case  of— 

(A)  a  private  foundation  which  is  a  successor  to  another 
private  foundation,  this  subsection  shall  be  applied  with  re- 
spect to  such  successor  by  taking  into  account  the  experience 
of  such  other  foundation,  and 
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(B)  a  merger,  reorganization,  or  division  of  a  private 
foundation,  this  subsection  shall  be  applied  under  regula- 
tions prescribed  by  the  Secretary. 

SEC.  4942.  TAXES  ON  FAILURE  TO  DISTRIBUTE  INCOME. 

(a)  Initial  Tax. — There  is  hereby  imposed  on  the  undistributed 
income  of  a  private  foundation  for  any  taxable  year,  which  has  not 
been  distributed  before  the  first  day  of  the  second  (or  any  succeed- 
ing) taxable  year  following  such  taxable  year  (if  such  first  day  falls 
within  the  taxable  period),  a  tax  equal  to  15  percent  of  the  amount 
of  such  income  remaining  undistributed  at  the  beginning  of  such 
second  (or  succeeding)  taxable  year.  The  tax  imposed  by  this  sub- 
section shall  not  apply  to  the  undistributed  income  of  a  private 
foundation — 

(1)  for  any  taxable  year  for  which  it  is  an  operating  founda- 
tion (as  defined  in  subsection  (j)(3)),  or 

(2)  to  the  extent  that  the  foundation  failed  to  distribute  any 
amount  solely  because  of  an  incorrect  valuation  of  assets  under 
subsection  (e),  if— 

(A)  the  failure  to  value  the  assets  properly  was  not  will- 
ful and  was  due  to  reasonable  cause, 

(B)  such  amount  is  distributed  as  qualifying  distributions 
(within  the  meaning  of  subsection  (g))  by  the  foundation 
during  the  allowable  distribution  period  (as  defined  in  sub- 
section [(jX4)j  oxm 

(C)  the  foundation  notifies  the  Secretary  that  such 
amount  has  been  distributed  (within  the  meaning  of  sub- 
paragraph (B))  to  correct  such  failure,  and 

(D)  such  distribution  is  treated  under  subsection  (h)(2)  as 
made  out  of  the  undistributed  income  for  the  taxable  year 
for  which  a  tax  would  (except  for  this  paragraph)  have 
been  imposed  under  this  subsection. 

******* 

(d)  Distributable  Amount. — For  purposes  of  this  section,  the 
term  '  'distributable  amount"  means,  with  respect  to  any  founda- 
tion for  any  taxable  year,  an  amount  equal  to — 

[(1)  the  minimum  investment  return,  reduced  by] 

(1)  the  sum  of  the  minimum  investment  return  plus  the 
amounts  described  in  subsection  (f)(2)(C),  reduced  by 

(2)  the  sum  of  the  taxes  imposed  on  such  private  foundation 
for  the  taxable  year  under  subtitle  A  and  section  4940. 

******* 

(f)  Adjusted  Net  Income.— 

(1)  Defined. — For  purposes  of  subsection  [(d),]  (;),  the  term 
"adjusted  net  income"  means  the  excess  (if  any)  of — 

(A)  the  gross  income  for  the  taxable  year  (determined 
with  the  income  modifications  provided  by  paragraph  (2)), 
over 

(B)  the  sum  of  the  deductions  (determined  with  the  de- 
duction modifications  provided  by  paragraph  (3))  which 
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would  be  allowed  to  a  corporation  subject  to  the  tax  im- 
posed by  section  11  for  the  taxable  year. 

******* 

(g)  Qualifying  Distributions  Defined. — 
(1)  In  general.—  *  *  * 

******* 

(4)  Limitation  on  administrative  expenses  allocable  to 
making  of  contributions,  gifts,  and  grants. — 

(A)  In  general. — The  amount  of  the  grant  administra- 
tive expenses  paid  during  any  taxable  year  which  may  be 
taken  into  account  as  qualifying  distributions  shall  not 
exceed  the  excess  (if  any)  of— 

(i)  15  percent  of  the  aggregate  amount  of  qualified 
grants  made  by  the  private  foundation  during  such 
taxable  year  and  the  immediately  preceding  4  taxable 
years,  over 

(ii)  the  aggregate  amount  of  grant  administrative  ex- 
penses paid  during  the  4  preceding  taxable  years  which 
were  taken  into  account  as  qualified  distributions. 

(B)  Grant  administrative  expenses. — For  purposes  of 
this  paragraph,  the  term  "grant  administrative  expenses" 
means  any  administrative  expenses  which  are  allocable  to 
the  making  of  qualified  grants. 

(C)  Qualified  grants. — For  purposes  of  this  paragraph, 
the  term  "qualified  grant"  means  any  contribution,  gift,  or 
grant  which  is  a  qualifying  distribution. 

(D)  Transitional  rule. — In  the  case  of  any  preceding 
taxable  year  which  began  before  January  1,  1984,  the 
amount  of  the  grant  administrative  expenses  taken  into  ac- 
count under  subparagraph  (A)(ii)  shall  not  exceed  15  per- 
cent of  the  qualified  grants  made  by  the  foundation  during 
such  taxable  year. 

SEC.  4943.  TAXES  ON  EXCESS  BUSINESS  HOLDINGS, 
(a)  Initial  tax. — *  *  * 

******** 

(c)  Excess  Business  Holdings. — For  purposes  of  this  section — 
(1)  In  General—  *  *  * 

******** 

(4)  Present  holdings.— 

(A)(i)  In  applying  this  section  with  respect  to  the  hold- 
ings of  any  private  foundation  in  a  business  enterprise,  if 
such  foundation  and  all  disqualified  persons  together  have 
holdings  in  such  enterprise  in  excess  of  20  percent  of  the 
voting  stock  on  May  26,  1969,  the  precentage  of  such  hold- 
ings shall  be  substituted  for  "20  percent,"  and  for  "35  per- 
cent" (if  the  percentage  of  such  holdings  is  greater  than  35 
percent),  wherever  it  appears  in  paragraph  (2),  but  in  no 
event  shall  the  percentage  so  substituted  be  more  than  50 
percent. 
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(ii)  If  the  percentage  of  the  holdings  of  any  private  foun- 
dation and  all  disqualified  persons  together  in  a  business 
enterprise  (or  if  the  percentage  of  the  holdings  of  the  pri- 
vate foundation  in  such  enterprise)  decreases  for  any 
reason,  clause  (i)  and  subparagraph  (D)  shall,  except  as 
provided  in  the  next  sentence,  be  applied  for  all  periods 
after  such  decrease  by  substituting  such  decreased  percent- 
age for  the  percentage  held  on  May  26,  1969,  but  in  no 
event  shall  the  percentage  substituted  be  less  than  20  per- 
cent. [For  purposes  of  this  clause,  any  decrease  in  per- 
centage holdings  attributable  to  issuances  of  stock  (or  to  is- 
suances of  stock  coupled  with  redemptions  of  stock)  shall 
be  determined  only  as  of  the  close  of  each  taxable  year  of 
the  private  foundation  unless  the  aggregate  of  the  percent- 
age decreases  attributable  to  the  issuances  of  stock  (or 
such  issuances  and  redemptions)  during  such  taxable  year 
equals  or  exceeds  1  percent.  J 

For  purposes  of  the  preceding  sentence,  any  decrease 
in  percentage  holdings  attributable  to  issuances  of 
stock  (or  to  issuances  of  stock  coupled  with  redemptions 
of  stock)  shall  be  disregarded  so  long  as — 

(I)  the  net  percentage  decrease  disregarded  under 
this  sentence  does  not  exceed  2  percent,  and 

(II)  the  number  of  shares  held  by  the  foundation 
is  not  affected  by  any  such  issuance  or  redemption. 

(iii)  The  percentage  substituted  under  clause  (i),  and 
any  percentage  substituted  under  subparagraph  (D), 
shall  be  applied  both  with  respect  to  the  voting  stock 
and,  separately,  with  respect  to  the  value  of  all  out- 
standing shares  of  all  classes  of  stock. 

(iv)  In  the  case  of  any  merger,  recapitalization,  or 
other  organization  involving  one  or  more  business  en- 
terprises, the  application  of  clauses  (i),  (ii),  and  (iii) 
shall  be  determined  under  regulations  prescribed  by 
the  Secretary. 

(B)  Any  interest  in  a  business  enterprise  which  a  private 
foundation  holds  on  May  26,  1969,  if  the  private  founda- 
tion on  such  date  has  excess  business  holdings,  shall  (while 
held  by  the  foundation)  be  treated  as  held  by  a  disqualified 
person  (rather  then  by  the  private  foundation) — 

(i)  during  the  20-year  period  beginning  on  such  date, 
if  the  private  foundation  [has]  and  all  disqualified 
persons  have  more  then  a  95  percent  voting  stock  in- 
terest on  such  date. 

(ii)  except  as  provided  in  clause  (i),  during  the  15- 
year  period  beginning  on  such  date,  if  the  foundation 
and  all  disqualified  persons  have  more  than  a  75  per- 
cent voting  stock  interest  (or  more  than  a  75  percent 
profits  or  beneficial  interest  in  the  case  of  any  unin- 
corporated enterprise)  on  such  date  or  more  than  a  75 
percent  interest  in  the  value  of  all  outstanding  shares 
of  all  classes  of  stock  (or  more  than  a  75  percent  capi- 
tal interest  in  the  case  of  a  partnership  or  joint  ven- 
ture) on  such  date,  or 
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(iii)  during  the  10-year  period  beginning  on  such 
date,  in  any  other  case. 

******* 

(6)  5-YEAR  PERIOD  TO  DISPOSE  OF  GIFTS,  BEQUESTS,  ETC. — Except 

as  provided  in  paragraph  (5),  if,  after  May  26,  1969,  there  is  a 
change  in  the  holdings  in  a  business  enterprise  (other  than  by 
purchase  by  the  private  foundation  or  by  a  disqualified  person) 
which  causes  the  private  foundation  to  have — 

(A)  excess  business  holdings  in  such  enterprise,  the  in- 
terest of  the  foundation  in  such  enterprise  (immediately 
after  such  change)  shall  (while  held  by  the  foundation)  be 
treated  as  held  by  a  disqualified  person  (rather  than  by 
the  foundation)  during  the  5-year  period  beginning  on  the 
date  of  such  change  in  holdings;  or 

(B)  an  increase  in  excess  business  holdings  in  such  enter- 
prise (determined  without  regard  to  subparagraph  (A)), 
subparagraph  (A)  shall  apply,  except  that  the  excess  hold- 
ings immediately  preceding  the  increase  therein  shall  not 
be  treated,  solely  because  of  such  increase,  as  held  by  a 
disqualified  person  (rather  than  by  the  foundation). 

In  any  case  where  an  acquisition  by  a  disqualified  person 
would  result  in  a  substitution  under  clause  (i)  or  (ii)  of  subpara- 
graph (D)  of  paragraph  (4),  the  preceding  sentence  shall  be  ap- 
plied with  respect  to  such  acquisition  as  if  it  did  not  contain 
the  phrase  "or  by  a  disqualified  person"  in  the  material  preced- 
ing subparagraph  (A). 

(7)  5- YEAR   EXTENSION   OF  PERIOD   TO  DISPOSE   OF  CERTAIN 

large  gifts  and  bequests. — The  Secretary  may  extend  for  an 
additional  5-year  period  the  period  under  paragraph  (6)  for  dis- 
posing of  excess  business  holdings  in  the  case  of  an  unusually 
large  gift  or  bequest  of  diverse  business  holdings  or  holdings 
with  complex  corporate  structures  if  the  foundation — 

(A)  establishes  that — 

(i)  diligent  efforts  to  dispose  of  such  holdings  have 
been  made  within  the  initial  5-year  period,  and 

(ii)  disposition  within  the  initial  5-year  period  has 
not  been  possible  (except  at  a  price  substantially  below 
fair  market  value)  by  reason  of  such  size  and  complex- 
ity or  diversity  of  such  holdings,  and 

(B)  before  the  close  of  the  initial  5-year  period,  has  sub- 
mitted a  plan  to  the  Secretary  for  disposing  of  all  of  the 
excess  business  holdings  involved  in  the  extension  which 
can  reasonably  be  expected  to  be  carried  out  before  the  close 
of  the  extension  period. 

******* 
SEC.  4945.  TAXES  ON  TAXABLE  EXPENDITURES. 

(a)  Initial  Taxes. — *  *  * 

******* 

(d)  Taxable  Expenditure. — For  purposes  of  this  section,  the 
term  "taxable  expenditure"  means  any  amount  paid  or  incurred  by 
a  private  foundation — 
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(1)  to  carry  on  propaganda,  or  otherwise  to  attempt,  to  influ- 
ence legislation,  within  the  meaning  of  subsection  (e), 

(2)  except  as  provided  in  subsection  (f),  to  influence  the  out- 
come of  any  specific  public  election,  or  to  carry  on,  directly  or 
indirectly,  any  voter  registration  drive, 

(3)  as  a  grant  to  an  individual  for  travel,  study,  or  other  simi- 
lar purposes  by  such  individual,  unless  such  grant  satisfies  the 
requirements  of  subsection  (g), 

[(4)  as  a  grant  to  an  organization  (other  than  an  organiza- 
tion described  in  paragraph  (1),  (2),  or  (3)  of  section  509(a)), 
unless  the  private  foundation  excercise  expenditure  responsi- 
bility with  respect  to  such  grant  in  accordance  with  subsection 
(h),  or  J 

(4)  as  a  grant  to  an  organization  unless — 

(A)  such  organization  is  described  in  paragraph  (1),  (2),  or 
(3)  of  section  509(a)  or  is  an  exempt  operating  foundation 
(as  defined  in  section  4940(d)(2)),  or 

(B)  the  private  foundation  exercises  expenditure  responsi- 
bility with  respect  to  such  grant  in  accordance  with  subsec- 
tion (h),  or 

(f)  Nonpartisan  Activities  Carried  on  by  Certain  Organiza- 
tions.— Subsection  (d)(2)  shall  not  apply  to  any  amount  paid  or  in- 
curred by  any  organization — 

(1)  which  is  described  in  section  501(c)(3)  and  exempt  from 
taxation  under  section  501(a), 

[(2)  the  activities  of  which  are  nonpartisan,  are  not  confined 
to  one  specific  election  period,  and  are  carried  on  in  5  or  more 
States,] 

(2)  the  activities  of  which  are  nonpartisan  and  are  not  con- 
fined to  1  specific  election  period, 

(3)  substantially  all  of  the  income  of  which  is  expended  di- 
rectly for  the  active  conduct  of  the  activities  constituting  the 
purpose  or  function  for  which  it  is  organized  and  operated, 

(4)  substantially  all  of  the  support  (other  than  gross  invest- 
ment income  as  defined  in  section  509(e))  of  which  is  received 
from  exempt  organizations,  the  general  public,  governmental 
units  described  in  section  170(c)(1),  or  any  combination  of  the 
foregoing;  not  more  than  25  percent  of  such  support  is  reveived 
from  any  one  exempt  organization  (for  this  purpose  treating 
private  foundations  which  are  described  in  section  4946(a)(1)(H) 
with  respect  to  each  other  as  one  exempt  organization);  and 
not  more  than  half  of  the  support  of  which  is  received  from 
gross  investment  income,  and 

(5)  contributions  to  which  for  voter  registration  drives  are 
not  subject  to  conditions  that  they  may  be  used  only  in  speci- 
fied States,  possessions  of  the  United  States,  or  political  subdi- 
visions or  other  areas  of  any  of  the  foregoing,  or  the  District  of 
Columbia,  or  that  they  may  be  used  in  only  one  specific  elec- 
tion period. 
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SEC.  4946.  DEFINITIONS  AND  SPECIAL  RULES, 
(a)  Disqualified  Person.—*  *  * 

******* 

[(d)  Members  of  Family.— For  purposes  of  subsection  (a)(1),  the 
family  of  any  individual  shall  include  only  his  spouse,  ancestors, 
lineal  descendants,  and  spouses  of  lineal  descendants.] 

(d)  Members  of  Family— For  purposes  of  subsection  (a)(1),  the 
family  of  any  individual  shall  include  only  his  spouse,  ancestors, 
children,  grandchildren,  great  grandchildren,  and  the  spouses  of 
children,  grandchildren,  and  great  grandchildren. 

******* 

[Subchapter  C — Abatement  of  Second  Tier  Taxes  Where  There  Is  Correction 
During  Correction  Period] 

Subchapter  C — Abatement  of  First  and  Second  Tier 
Taxes  in  Certain  Cases 

Sec.  4961.    Abatement  of  second  tier  taxes  where  there  is  correction. 
[Sec.  4962.  Definitions.] 

Sec.  4962.    Abatement  of  private  foundation  first  tier  taxes  in  certain  cases. 
Sec.  4963.  Definitions. 


SEC.  4962.  ABATEMENT  OF  PRIVATE  FOUNDATION  FIRST  TIER  TAXES  IN 
CERTAIN  CASES. 

(a)  General  rules. — If  it  is  established  to  the  satisfaction  of  the 
Secretary  that — 

(1)  a  taxable  event  was  due  to  reasonable  cause  and  not  to 
willful  neglect,  and 

(2)  such  event  was  corrected  within  the  correction  period  for 
such  event, 

then  any  private  foundation  first  tier  tax  imposed  with  respect  to 
such  event  (including  interest)  shall  not  be  assessed  and,  if  assessed, 
the  assessment  shall  be  abated  and,  if  collected,  shall  be  credited  or 
refunded  as  an  overpayment. 

(b)  Private  Foundation  First  Tier  Tax. — For  purposes  of  this  \ 
section,  the  term  "private  foundation  first  tier  tax"  means  any  first 
tier  tax  imposed  by  subchapter  A  of  chapter  42,  except  that  such 
term  shall  not  include  the  tax  imposed  by  section  ^9^1  (relating  to 
initial  tax  on  self-dealing). 

SEC.  [4962.]  4963.  DEFINITIONS. 

(a)  First  Tier  Tax. — For  purposes  of  this  subchapter,  the  term! 
"first  tier  tax"  means  any  tax  imposed  by  subsection  (a)  of  section 
4941,  4942,  4943,  4944,  4945,  4951,  4952,  4971,  or  4975. 

(b)  Second  Tier  Tax. — For  purposes  of  this  subchapter,  the  term 
"second  tier  tax"  means  any  tax  imposed  by  subsection  (b)  of  sec-i 
tion  4941,  4942,  4943,  4944,  4945,  4951,  4952,  4971,  or  4975. 

(c)  Taxable  Event. — For  purposes  of  this  subchapter,  the  term 
"taxable  event"  means  any  act  (or  failure  to  act)  giving  rise  to  lia- 
bility for  tax  under  section  4941,  4942,  4943,  4944,  4945,  4951,  4952, 
4971,  or  4975. 

(d)  Correct. — For  purposes  of  this  subchapter — 
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(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
term  '  'correct"  has  the  same  meaning  as  when  used  in  the  sec- 
tion which  imposes  the  second  tier  tax. 

(2)  Special  rules. — The  term  "correct"  means — 

(A)  in  the  case  of  the  second  tier  tax  imposed  by  section 
4942(b),  reducing  the  amount  of  the  undistributed  income 
to  zero, 

(B)  in  the  case  of  the  second  tier  tax  imposed  by  section 
4943(b),  reducing  the  amount  of  the  exces  business  hold- 
ings to  zero,  and 

(C)  in  the  case  of  the  second  tier  tax  imposed  by  section 
4944,  removing  the  investment  from  jeopardy. 

(e)  Correction  Period. — For  purposes  of  this  subchapter — 

(1)  In  general. — The  term  "correction  period"  means,  with 
respect  to  any  taxable  event,  the  period  beginning  on  the  date 
on  which  such  event  occurs  and  ending  90  days  after  the  date 
of  mailing  under  section  6212  of  a  notice  of  deficiency  with  re- 
spect to  the  second  tier  tax  imposed  on  such  taxable  event,  ex- 
tended by — 

(A)  any  period  of  which  a  deficiency  cannot  be  assessed 
under  section  6213(a)  (determined  without  regard  to  the 
last  sentence  of  section  4961(b)),  and 

(B)  any  other  period  which  the  Secretary  determines  is 
reasonable  and  necessary  to  bring  about  correction  of  the 
taxable  event. 

(2)  Special  rules  for  when  taxable  event  occurs. — For 
purposes  of  paragraph  (1),  the  taxable  event  shall  be  treated  as 
occurring — 

(A)  in  the  case  of  section  4942,  on  the  first  day  of  the 
taxable  year  for  which  there  was  a  failure  to  distribute 
income, 

(B)  in  the  case  of  section  4943,  on  the  first  day  on  which 
there  are  excess  business  holdings, 

(C)  in  the  case  of  section  4971,  on  the  last  day  of  the  plan 
year  in  which  there  is  an  accumulated  funding  deficiency, 
and 

(D)  in  any  other  case,  the  date  on  which  such  event  oc- 
curred. 

CHAPTER  43— QUALIFIED  PENSION,  ETC.,  PLANS 

Sec.  4971.  Taxes  on  failure  to  meet  minimum  funding  standards. 

Sec.  4972.  Tax  on  excess  contributions  for  self-employed  individuals. 

Sec.  4973.  Tax  on  excess  contributions  to  individual  retirement  accounts,  certain 
403(b)  contracts,  [certain  individual  retirement  annuities,  certain  re- 
tirement bonds]  and  certain  individual  retirement  annuities. 

Sec.  4974.  Tax  on  certain  accumulations  in  individual  retirement  accounts. 

Sec.  4975.  Tax  on  prohibited  transactions. 

******* 

SEC.  4972.  TAX  ON  EXCESS  CONTRIBUTIONS  FOR  SELF-EMPLOYED  INDI- 
VIDUALS. 

(a)  Tax  Imposed. — In  the  case  of  a  plan  which  provides  contribu- 
tions or  benefits  for  employees  some  or  all  of  whom  are  employees 
within  the  meaning  of  section  401(c)(1),  there  is  imposed,  for  each 
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taxable  year  of  the  employer  who  maintains  such  plan,  a  tax  in  an 
amount  equal  to  6  percent  of  the  amount  of  the  excess  contribu- 
tions under  the  plan  (determined  as  of  the  close  of  the  taxable 
year).  The  tax  imposed  by  this  subsection  shall  be  paid  by  the  em- 
ployer who  maintains  the  plan.  [This  section  applies  only  to  plans 
which  include  a  trust  described  in  section  401(a),  which  are  de- 
scribed in  section  403(a),  or  which  are  described  in  section  405(a).] 
This  section  applies  only  to  plans  which  include  a  trust  described  in 
section  401(a)  or  which  are  described  in  section  403(a). 

******* 

SEC.  4973.  TAX  ON  EXCESS  CONTRIBUTIONS  TO  INDIVIDUAL  RETIREMENT 
ACCOUNTS,  CERTAIN  SECTION  403(b)  CONTRACTS,  [CERTAIN 
INDIVIDUAL  RETIREMENT  ANNUITIES,  AND  CERTAIN  RE- 
TIREMENT BONDS]  AND  CERTAIN  INDIVIDUAL  RETIREMENT 
ANNUITIES. 

(a)  Tax  Imposed.— In  the  case  of— 

(1)  an  individual  retirement  account  (within  the  meaning  of 
section  408(a)),  or 

(2)  an  individual  retirement  annuity  (within  the  meaning  of 
section  408(b)),  a  custodial  account  treated  as  an  annuity  con- 
tract under  section  403(b)(7)(A)  (relating  to  custodial  accounts 
for  regulated  investment  company  stock,  [or] 

[(3)  a  retirement  bond  (within  the  meaning  of  section  409), 
established  for  the  benefit  of  any  individual,] 
there  is  imposed  for  each  taxable  year  a  tax  in  an  amount  equal  to 
6  percent  of  the  amount  of  the  excess  contributions  to  such  individ- 
ual's accounts,  [annuities,  or  bonds]  or  annuities  (determined  as 
of  the  close  of  the  taxable  year).  The  amount  of  such  tax  for  any 
taxable  year  shall  not  exceed  6  percent  of  the  value  of  the  account, 
[annuity,  or  bond]  or  annuity  (determined  as  of  the  close  of  the 
taxable  year).  In  the  case  of  an  endowment  contract  described  in 
section  408(b),  the  tax  imposed  by  this  section  does  not  apply  to  any 
amount  allocable  to  life,  health,  accident,  or  other  insurance  under 
such  contract.  The  tax  imposed  by  this  subsection  shall  be  paid  by 
such  individual. 

(b)  Excess  Contributions. — For  purposes  of  this  section,  in  the 
case  of  individual  retirement  accounts,  individual  retirement  annu- 
ities or  bonds,  the  term  "excess  contributions"  means  the  sum  of — 

(1)  the  excess  (if  any)  of— 

(A)  the  amount  contributed  for  the  taxable  year  to  the 
accounts  or  for  the  annuities  or  bonds  (other  than  a  roll- 
over contribution  described  in  sections  402(a)(5),  402(a)(7), 
403(a)(4),  403(b)(8),  [408(d)(3),  and  409(b)(3)(C)]  and 
408(d)(3)),  over 

[(B)  the  amount  allowable  as  a  deduction  under  section 
219  for  such  contributions,  and] 

(B)  the  sum  of  the  amount  allowable  as  a  deduction 
under  section  219  for  such  contributions  plus  the 
nondeductible  limit  for  the  taxable  year,  and 

(2)  the  amount  determined  under  this  subsection  for  the  pre- 
ceding taxable  year,  reduced  by  the  sum  of— 
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(A)  the  distributions  out  of  the  account  for  the  taxable 
year  which  were  included  in  the  gross  income  of  the  payee 
under  section  408(d)(1), 

(B)  the  distributions  out  of  the  account  for  the  taxable 
year  to  which  section  408(d)(5)  applies,  and 

[(C)  the  excess  (if  any)  of  the  maximum  amount  allow- 
able as  a  deduction  under  section  219  for  the  taxable  year 
over  the  amount  contributed  (determined  without  regard 
to  section  219(f)(6))  to  the  accounts  or  for  the  annuities  or 
bonds  for  the  taxable  year.  J 

(C)  the  excess  (if  any)  of— 

(i)  the  sum  of  the  maximum  amount  allowable  as  a 
deduction  under  section  219  for  the  taxable  year  plus 
the  nondeductible  limit  for  the  taxable  year,  over 

(ii)  the  amount  contributed  (determined  without 
regard  to  section  219(e)(6))  to  the  accounts  or  for  the  an- 
nuities for  the  taxable  year. 

For  purposes  of  this  subsection,  any  contribution  which  is  distribut- 
ed from  the  individual  retirement  account  [,  individual  retirement 
annuity,  or  bond]  or  the  individual  retirement  annuity  in  a  distri- 
bution to  which  section  408(d)(4)  applies  shall  be  treated  as  an 
amount  not  contributed. 

(c)  Section  403(b)  Contracts. — For  purposes  of  this  section,  in 
the  case  of  a  custodial  account  referred  to  in  subsection  (a)(2),  the 
term  "excess  contributions"  means  the  sum  of— 

(1)  the  excess  (if  any)  of  the  amount  contributed  for  the  tax- 
able year  to  such  account  (other  than  a  rollover  contribution 
described  in  section  403(b)(8)  [,  408(d)(3)(A)(iii),  or  409(b)(3)(C)! 
or  408(d)(3)(A)(iii),  over  the  lesser  of  the  amount  excludable 
from  gross  income  under  section  403(b)  or  the  amount  permit- 
ted to  be  contributed  under  the  limitations  contained  in  section 
415  (or  under  whichever  such  section  is  applicable,  if  only  one 
is  applicable),  and 

(2)  the  amount  determined  under  this  subsection  for  the  pre- 
ceding taxable  year,  reduced  by — 

(A)  the  excess  (if  any)  of  the  lesser  of  (i)  the  amount  ex- 
cludable from  gross  income  under  section  403(b)  or  (ii)  the 
amount  permitted  to  be  contributed  under  the  limitations 
contained  in  section  415  over  the  amount  contributed  to 
the  account  for  the  taxable  year  (or  under  whichever  such 
section  is  applicable,  if  only  one  is  applicable),  and 

(B)  the  sum  of  the  distributions  out  of  the  account  (for 
all  prior  taxable  years)  which  are  included  in  gross  income 
under  section  72(e). 

(d)  Nondeductible  Limit. — 

(1)  In  general. — For  purposes  of  subsection  (b),  the  term 
"nondeductible  limit"  means  whichever  of  the  following  is  the 
least: 

(A)  $1750, 

(B)  the  excess  of— 

(i)  the  compensation  (as  defined  in  section  219(e)(1)) 
includible  in  the  individuals  gross  income  for  the  tax- 
able year,  over 
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(ii)  the  maximum  amount  allowable  as  a  deduction 
under  section  219  for  such  taxable  year  to  the  individu- 
al, or 

(C)  the  amount  of  the  designated  nondeductible  contribu- 
tions for  the  taxable  year. 

(2)  Designated  nondeductible  contribution. — 

(A)  In  general. — For  purposes  of  paragraph  (1),  the  term 
"designated  nondeductible  contribution"  means  any  contri- 
bution to  an  individual  retirement  plan  for  the  taxable 
year  which  is  designated  as  a  nondeductible  contribution. 

(B)  Designation. — Any  designation  under  subparagraph 
(A)  may  be  made  (or  revoked)  at  any  time  before  the  last 
day  prescribed  by  law  for  filing  the  return  of  tax  imposed 
by  subtitle  A  for  the  taxable  year  (including  extensions 
thereof). 

(3)  Special  rule  for  spousal  ira. — In  the  case  of  an  indi- 
vidual to  whom  a  deduction  is  allowable  under  section  219(c) 
for  any  taxable  year,  the  nondeductible  limit  for  such  year  shall 
be  determined  by  reference  to  such  individual's  compensation 
and  shall  be  allocated  between  the  spouses  in  such  manner  as 
they  may  designate. 

******* 
SEC.  4975.  TAX  ON  PROHIBITED  TRANSACTIONS. 

(a)  Initial  Taxes  on  Disqualified  Person. — *  *  * 

******* 

(d)  Exemptions. — The  prohibitions  provided  in  subsection  (c) 
shall  not  apply  to — 

(1)  any  loan  made  by  the  plan  to  a  disqualified  person  who  is 
a  participant  or  beneficiary  of  the  plan  if  such  loan — 

(A)  is  available  to  all  such  participants  or  beneficiaries 
on  a  reasonably  equivalent  basis, 

(B)  is  not  made  available  to  highly  compensated  employ-  ! 
ees,  officers,  or  shareholders  in  an  amount  greater  than 
the  amount  made  available  to  other  employees, 

(C)  is  made  in  accordance  with  specific  provisions  regard-  j 
ing  such  loans  set  forth  in  the  plan, 

(D)  bears  a  reasonable  rate  of  interest,  and 

(E)  is  adequately  secured; 

******* 

i 

(14)  any  transaction  required  or  permitted  under  part  1  of  i 
subtitle  E  of  title  IV  or  section  4223  of  the  Employee  Retire- 
ment Income  Security  Act  of  1974,  but  this  paragraph  shall  not 
apply  with  respect  to  the  application  of  subsection  (c)(1)(E)  or 
(F);  or 

(15)  a  merger  of  multiemployer  plans,  or  the  transfer  of 
assets  or  liabilities  between  multiemployer  plans,  determined 
by  the  Pension  Benefit  Guaranty  Corporation  to  meet  the  re-  i 
quirements  of  section  4231  of  such  Act,  but  this  paragraph 
shall  not  apply  with  respect  to  the  application  of  subsection 
(c)(1)(E)  or  (F). 
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The  exemptions  provided  by  this  section  (other  than  paragraphs  (9) 
and  (12))  shall  not  apply  to  any  transaction  with  respect  to  a  trust 
described  in  section  401(a)  which  is  part  of  a  plan  providing  contri- 
butions or  benefits  for  employees  some  or  all  of  whom  are  owner- 
employees  (as  defined  in  section  401(c)(3))  in  which  a  plan  directly 
or  indirectly  lends  any  part  of  the  corpus  or  income  of  the  plan  to, 
pays  any  compensation  for  personal  services  rendered  to  the  plan 
to,  or  acquires  for  the  plan  any  property  from  or  sells  any  property 
to,  any  such  owner-employee,  a  member  of  the  family  (as  defined  in 
section  267(c)(4))  of  any  such  owner-employee,  or  a  corporation  con- 
trolled by  any  such  owner-employee  through  the  ownership,  direct- 
ly or  indirectly,  of  50  percent  or  more  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to  vote  or  50  percent  or  more 
of  the  total  value  of  shares  of  all  classes  of  stock  of  the  corporation. 
For  purposes  of  the  preceding  sentence,  a  shareholder-employee  (as 
defined  in  section  1379,  as  in  effect  on  the  day  before  the  date  of 
the  enactment  of  the  Subchapter  S  Revision  Act  of  1982,  a  partici- 
pant or  beneficiary  of  an  individual  retirement  account  [,  individu- 
al retirement  annuity,  or  an  individual  retirement  bond  (as  defined 
in  section  408  or  409)]  or  an  individual  retirement  annuity  (as  de- 
fined in  section  408),  and  an  employer  or  association  of  employees 
which  establishes  such  an  account  or  annuity  under  section  408(c) 
shall  be  deemed  to  be  an  owner-employee, 
(e)  Definitions. — 

(1)  Plan. — For  purposes  of  this  section,  the  term  "plan" 
means  a  trust  described  in  section  401(a)  which  forms  a  part  of 
a  plan,  or  a  plan  described  in  section  403(a)  [or  405(a),]  which 
trust  or  plan  is  exempt  from  tax  under  section  501(a),  an  indi- 
vidual retirement  account  described  in  section  408(a)  or  an  in- 
dividual retirement  annuity  described  in  section  408(b)  [or  a 
retirement  bond  described  in  section  409]  (or  a  trust,  plan,  ac- 
count, [annuity,  or  bond]  or  annuity  which,  at  any  time,  has 
been  determined  by  the  Secretary  to  be  such  a  trust,  plan,  [ac- 
count, or  bond]  or  account). 

******* 

(7)  Employee  stock  ownership  plan.— The  term  "employee 
stock  ownership  plan"  means  a  defined  contribution  plan — 

(A)  which  is  a  stock  bonus  plan  which  is  qualified,  or  a 
stock  bonus  and  a  money  purchase  plan  both  of  which  are 
qualified  under  section  401(a)  and  which  are  designed  to 
invest  primarily  in  qualifying  employer  securities;  and 

(B)  which  is  otherwise  defined  in  regulations  prescribed 
by  the  Secretary. 

A  plan  shall  not  be  treated  as  an  employee  stock  ownership 
plan  unless  it  meets  the  requirements  of  section  [409A(h)] 
409(h)  and,  if  the  employer  has  a  registration-type  class  of  se- 
curities (as  defined  in  section  [409A(e)(4)]  409(e)(4),  it  meets 
the  requirements  of  section  [409A(e)]  409(e). 

(8)  Qualifying  employer  security.— The  term  "qualifying 
employer  security"  means  an  employer  security  within  the 
meaning  of  section  [409 A(l)]  409(1). 

If  any  moneys  or  other  property  of  a  plan  are  invested  in 
shares  of  an  investment  company  registered  under  the  Invest- 
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ment  Company  Act  of  1940,  the  investment  shall  not  cause 
that  investment  company  or  that  investment  company's  invest- 
ment adviser  or  principal  underwriter  to  be  treated  as  a  fidu- 
ciary or  a  disqualified  person  for  purposes  of  this  section, 
except  when  an  investment  company  or  its  investment  adviser 
or  principal  underwriter  acts  in  connection  with  a  plan  cover- 
ing employees  of  the  investment  company,  its  investment  ad- 
viser, or  its  principal  underwriter. 

******* 

Subtitle  E — Alcohol,  Tobacco,  and  Certain 
Other  Excise  Taxes 

******* 

CHAPTER  51— DISTILLED  SPIRITS,  WINES,  AND 

BEER 

******* 

Subchapter  A — Gallonage  and  Occupational  Taxes 

******* 

PART  I— GALLONAGE  TAXES 

******* 

Subpart  E — General  Provisions 

******* 

SEC.  5062.  REFUND  AND  DRAWBACK  IN  CASE  OF  EXPORTATION. 

(a)  Refund.—*  *  * 

(b)  Drawback.— On  the  exportation  of  distilled  spirits  or  wines 
manufactured,  produced,  bottled,  or  packaged  in  casks  or  other 
bulk  containers  in  the  United  States  on  which  an  internal  revenue 
tax  has  been  paid  or  determined,  and  which  are  contained  in  any  i 
cask  or  other  bulk  container,  or  in  bottles  packed  in  cases  or  other 
containers,  there  shall  be  allowed,  under  regulations  prescribe  by 
the  Secretary,  a  drawback  equal  in  amount  to  the  tax  found  to  | 
have  been  paid  or  determined  on  such  distilled  spirits  or  wines.  In 
the  case  of  distilled  spirits,  the  preceding  sentence  shall  not  apply 
unless  the  claim  for  drawback  is  filed  by  the  bottler  or  packager  of 
the  spirits  and  unless  such  spirits  have  been  [stamped  or  res-  i 
tamped,  and]  marked,  especially  for  export,  under  regulations  pre- 
scribed by  the  Secretary.  The  Secretary  is  authorized  to  prescribe 
regulations  governing  the  determination  and  payment  or  crediting 
of  drawback  of  internal  revenue  tax  on  spirits  and  wines  eligible 
for  drawback  under  this  subsection,  including  the  requirements  of 
such  notices,  bonds,  bills  of  lading,  and  other  evidence  indicating 
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payment  or  determination  of  tax  and  exportation  as  shall  be 
deemed  necessary. 

******* 

SEC.  5066.  DISTILLED  SPIRITS  FOR  USE  OF  FOREIGN  EMBASSIES,  LEGA- 
TIONS, ETC. 

(a)  Entry  Into  Customs  Bonded  Warehouses. — 

(1)  Bottled  distilled  spirits  withdrawn  from  bonded 
premises. — Under  such  regulations  as  the  Secretary  may  pre- 
scribe, bottled  distilled  spirits  may  be  withdrawn  from  bonded 
premises  as  provided  in  section  5214(a)(4)  for  transfer  to  cus- 
toms bonded  warehouses  in  which  imported  distilled  spirits  are 
permitted  to  be  stored  in  bond  for  entry  therein  pending  with- 
drawal therefrom  as  provided  in  subsection  (b). 

(2)  Bottled  distilled  spirits  eligible  for  export  with  bene- 
fit of  drawback. — Under  such  regulations  as  the  Secretary 
may  prescribe,  distilled  spirits  [stamped  or  restamped,  and 
marked,]  marked  especially  for  export  under  the  provisions  of 
section  5062(b)  may  be  shipped  to  a  customs  bonded  warehouse 
in  which  imported  distilled  spirits  are  premitted  to  be  stored, 
and  entered  in  such  warehouses  pending  withdrawal  therefrom 
as  provided  in  subsection  (b),  and  the  provisions  of  this  chapter 
shall  apply  in  respect  of  such  distilled  spirits  as  if  such  spirits 
were  for  exportation. 

(3)  Time  deemed  exported. — For  the  purposes  of  this  chap- 
ter, distilled  spirits  entered  into  a  customs  bonded  warehouse 
as  provided  in  this  subsection  shall  be  deemed  exported  at  the 
time  so  entered. 

PART  II— OCCUPATIONAL  TAX 

******* 

[Subpart  C — Manufacturers  of  Stills 

[Sec.  5101.  Imposition  and  rate  of  tax. 

[Sec.  5102.  Definition  of  manufacturer  of  stills. 

[Sec.  5103.  Exemptions. 

[Sec.  5105.  Notice  of  manufacture  of  and  permit  to  set  up  still. 
[Sec.  5106.  Export. 

[SEC.  5101.  IMPOSITION  AND  RATE  OF  TAX. 

[Every  manufacturer  of  stills  shall  pay  a  special  tax  of  $55  a 
year,  and  $22  for  each  still  or  condenser  for  distilling  made  by  him. 

[SEC.  5102.  DEFINITION  OF  MANUFACTURER  OF  STILLS. 

[Any  person  who  manufactures  any  still  or  condenser  to  be  used 
in  distilling  shall  be  deemed  a  manufacturer  of  stills. 

[SEC.  5103.  EXEMPTIONS. 

[The  taxes  imposed  by  section  5101  shall  not  apply  in  respect  of 
stills  or  condensers  manufactured  by  a  proprietor  of  a  distilled  spir- 
its plant  exclusively  for  use  in  his  plant  or  plants. 

SEC.  5105.  NOTICE  OF  MANUFACTURE  OF  AND  PERMIT  TO  SET  UP  STILL. 

[(a)  Requirement. — Any  person  who  manufactures  any  still, 
boiler,  or  other  vessel  to  be  used  for  the  purpose  of  distilling  shall, 
before  the  same  is  removed  from  the  place  of  manufacture,  notify 
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the  Secretary,  setting  forth  in  writing  by  whom  it  is  to  be  used,  its 
capacity,  and  the  time  when  the  same  is  to  be  removed  from  the 
place  of  manufacture,  and  no  such  still,  boiler,  or  other  vessel  shall 
be  set  up  without  the  permit  in  writing  of  the  Secretary  for  that 
purpose.  The  notice  required  by  this  section  shall  be  submitted  in 
such  form  and  manner  as  the  Secretary  may  by  regulations  pre- 
scribe. 

[(b)  Penalty. — 

[(1)  For  penalty  and  forfeiture  for  failure  to  give  notice  of 
manufacture,  or  for  setting  up  still  without  permit,  see  sections 
5615(2)  and  5687. 

[(2)  For  penalty  and  forfeiture  for  failure  to  register  still  or 
distilling  apparatus  when  set  up,  see  sections  5601(a)(1)  and 
5615(1). 

[SEC.  5106.  EXPORT. 

[(a)  Without  Payment  of  Tax.— Under  regulations  prescribed 
by  the  Secretary,  stills  or  condensers  for  distilling  may  be  removed 
from  the  place  of  manufacture  for  export  without  payment  of  the 
tax  imposed  thereon  by  section  5101. 

[(b)  Drawback. — Stills  and  condensers  on  which  the  tax  has 
been  paid,  and  which  have  not  been  used,  may  be  exported  with 
the  privilege  of  drawback,  under  such  regulations  as  the  Secretary 
may  prescribe.] 

Subpart  C— Manufacturers  of  Stills 

Sec.  5101.  Notice  of  manufacture  of  still;  set  up  of  still. 
Sec.  5102.  Definition  of  manufactuers  of  stills. 

SEC.  5101.  NOTICE  OF  MANUFACTURE  OF  STILL;  SET  UP  OF  STILL. 

(a)  Notice  Requirements. — 

(1)  Notice  of  manufacture  of  still. — The  Secretary  may, 
pursuant  to  regulations,  require  any  person  who  manufactures 
any  still  boiler,  or  other  vessel  to  be  used  for  the  purpose  of  dis- 
tilling, to  give  written  notice,  before  the  still,  boiler,  or  other 
vessel  is  removed  from  the  place  of  manufacture,  setting  forth 
by  whom  it  is  to  be  used,  its  capacity,  and  the  time  of  removal 
from  the  place  of  manufacture. 

(2)  Notice  of  set  up  of  still. — The  Secretary  may,  pursuant 
to  regulations,  require  that  no  still,  boiler,  or  other  vessel  be  set 
up  without  the  manufacturer  of  the  still,  boiler,  or  other  vessel 
first  giving  written  notice  to  the  Secretary  of  that  purpose. 

(b)  Penalties,  Etc.— 

(1)  For  penalty  and  forfeiture  for  failure  to  give  notice  of 
manufacture,  or  for  setting  up  a  still  without  first  giving  notice, 
when  required  by  the  Secretary,  see  sections  5615(2)  and  5687. 

(2)  For  penalty  and  forfeiture  for  failure  to  register  still  or 
distilling  apparatus  when  set  up,  see  section  5601(a)(1)  and 
5615(1). 

SEC.  5102.  DEFINITION  OF  MANUFACTURER  OF  STILLS. 

Any  person  who  manufacturers  any  still  or  condenser  to  be  used  in 

distilling  shall  be  deemed  a  manufacturer  of  stills. 
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Subpart  D — Wholesale  Dealers 

******* 

SEC.  5116.  PACKAGING  DISTILLED  SPIRITS  FOR  INDUSTRIAL  USES. 

(a)  General. — The  Secretary  may,  at  his  discretion  and  under 
such  regulations  as  he  may  prescribe,  authorize  a  dealer  engaging 
in  the  business  of  supplying  distilled  spirits  for  industrial  uses  to 
package  distilled  spirits,  on  which  the  tax  has  been  paid  or  deter- 
mined, for  such  uses  in  containers  of  a  capacity  in  excess  of  1  wine 
gallon  and  not  more  than  5  wine  gallons. 

[(b)  Cross  References. — 

[(1)  For  provisions  relating  to  stamps  for  immediate  contain- 
ers, see  section  5205(a)(1). 

[(2)  For  provisions  relating  to  containers  of  distilled  spirits, 
see  section  5206.] 

(b)  Cross  Reference. — 

"For  provisions  relating  to  containers  of  distilled  spirits,  see  section 
5206. 

******* 

Subpart  F — Nonbeverage  Domestic  Drawback 
Claimants 

******* 

SEC.  5134.  DRAWBACK. 

(a)  Rate  of  Drawback. — In  the  case  of  distilled  spirits  on  which 
the  tax  has  been  paid  or  determined,  and  which  have  been  used  as 
provided  in  this  subpart,  a  drawback  shall  be  allowed  on  each  proof 
gallon  at  a  rate  of  $1  less  than  the  rate  at  which  the  distilled  spir- 
its tax  has  been  paid  or  determined. 

(b)  Claims. — Such  drawback  shall  be  due  and  payable  quarterly 
upon  filing  of  a  proper  claim  with  the  Secretary  or  his  delegate; 
except  that,  where  any  person  entitled  to  such  drawback  shall  elect 
in  writing  to  file  monthly  claims  therefor,  such  drawback  shall  be 
due  and  payable  monthly  upon  filing  of  a  proper  claim  with  the 
Secretary.  The  Secretary  may  require  persons  electing  to  file 
monthly  drawback  claims  to  file  with  him  a  bond  or  other  security 
in  such  amount  and  with  such  conditions  as  he  shall  by  regulations 
prescribe.  Any  such  election  may  be  revoked  on  filing  of  notice 
thereof  with  the  Secretary.  No  claim  under  this  subpart  shall  be 
allowed  unless  filed  with  the  Secretary  within  the  6  months  next 
succeeding  the  quarter  in  which  the  distilled  spirits  covered  by  the 
claim  were  used  as  provided  in  this  subpart. 

(c)  Allowance  of  Drawback  Even  Where  Certain  Require- 
ments Not  Met— 

(1)  In  general. — No  claim  for  drawback  under  this  section 
shall  be  denied  in  the  case  of  a  failure  to  comply  with  any  re- 
quirement imposed  under  this  subpart  or  any  rule  or  regulation 
issued  thereunder  upon  the  claimants  establishing  to  the  satis- 
faction of  the  Secretary  that  distilled  spirits  on  which  the  tax 
has  been  paid  or  determined  were  in  fact  used  in  the  manufac- 
ture or  production  of  medicines,  medicinal  preparations,  food 
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products,  flavors,  or  flavoring  extracts,  which  were  unfit  for 
beverage  purposes. 

(2)  Penalty  — 

(A)  In  general. — In  the  case  of  a  failure  to  comply  with 
any  requirement  imposed  under  this  subpart  or  any  rule  or 
regulation  issued  thereunder,  the  claimant  shall  be  liable 
for  a  penalty  of  $1,000  for  each  failure  to  comply  unless  it 
is  shown  that  the  failure  to  comply  was  due  to  reasonable 
cause. 

(B)  Penalty  may  not  exceed  amount  of  claim. — The 
aggregate  amount  of  the  penalties  imposed  under  subpara- 
graph (A)  for  failures  described  in  paragraph  (1)  in  respect 
of  any  claim  shall  not  exceed  the  amount  of  such  claim  (de- 
termined without  regard  to  subparagraph  (A)). 

(3)  Penalty  treated  as  tax. — The  penalty  imposed  by  para- 
graph (2)  shall  be  assessed,  collected,  and  paid  in  the  same 
manner  as  taxes,  as  provided  in  section  6662(a). 

******* 

Subchapter  B — Qualification  Requirements  for 
Distilled  Spirits  Plants 

******* 

SEC.  5179.  REGISTRATION  OF  STILLS. 

(a)  Requirements. — Every  person  having  in  his  possession  or  cus- 
tody, or  under  his  control,  any  still  or  distilling  apparatus  set  up, 
shall  register  such  still  or  apparatus  with  the  Secretary  immediate- 
ly on  its  being  set  up,  by  subscribing  and  filing  with  the  Secretary 
a  statement,  in  writing,  setting  forth  the  particular  place  where 
such  still  or  distilling  apparatus  is  set  up,  the  kind  of  still  and  its 
capacity,  the  owner  thereof,  his  place  of  residence,  and  the  purpose 
for  which  said  still  or  distilling  apparatus  has  been  or  is  intended 
to  be  used  (except  that  stills  or  distilling  apparatus  not  used  on  in- 
tended to  be  used  for  the  distillation,  redistillation,  or  recovery  of 
distilled  spirits  are  not  required  to  be  registered  under  this  sec- 
tion). 

(b)  Cross  References. — 

(1)  For  penalty  and  forfeiture  provisions  relating  to  unregis- 
tered stills,  see  section  5601(a)(1)  and  5615(1). 

[(2)  For  provisions  requiring  permit  to  set  up  still,  boiler  or 
other  vessel  for  distilling,  see  section  5105.] 

(2)  For  provisions  requiring  notification  to  set  up  a  still, 
boiler,  or  other  vessel  for  distilling,  see  section  5101(a)(2). 

******* 

Subchapter  C — Operation  of  Distilled  Spirits  Plants 

******* 

PART  I— GENERAL  PROVISIONS 

Sec.  5201    Regulation  of  operations. 
Sec.  5202    Supervision  of  operations. 


975 


Sec.  5203   Entry  and  examination  of  premises. 
Sec.  5204  Gauging. 
[Sec.  5205  Stamps.] 

******* 

SEC.  5204.  GAUGING, 
(a)  General. — *  *  * 

******* 

(c)  Gauging,  [Stamping,]  Marking  and  Branding  by  Propri- 
etors. — The  Secretary  may  by  regulations  require  the  proprietor 
of  a  distilled  spirits  plant,  at  the  proprietor's  expense  and  under 
such  supervision  as  the  Secretary  may  require,  to  do  such  gauging, 
[stamping,]  marking,  and  branding  and  such  mechanical  labor 
pertaining  thereto  as  the  Secretary  deems  proper  and  determines 
may  be  done  without  danger  to  the  revenue. 

[SEC.  5205.  STAMPS. 

[(a)  Stamps  for  Containers  of  Distilled  Sprits. — 

[(1)  Containers  of  distilled  spirits. — No  person  shall 
transport,  possess,  buy,  sell,  or  transfer  any  distilled  spirits, 
unless  the  immediate  container  thereof  is  stamped  by  a  stamp 
evidencing  the  determination  of  the  tax  or  indicating  compli- 
ance with  the  provisions  of  this  chapter.  The  provisions  of  this 
paragraph  shall  not  apply  to — 

[(A)  distilled  spirits,  lawfully  withdrawn  from  bond, 
placed  in  containers  for  immediate  consumption  on  the 
premises  or  for  preparation  for  such  consumption; 
[(B)  distilled  spirits  in  bond  or  in  customs  custody; 
[(C)  distilled  spirits,  lawfully  withdrawn  from  bond,  in 
immediate  containers  stamped  under  other  provisions  of 
internal  revenue  or  customs  law  or  regulations  issued  pur- 
suant thereto; 

[(D)  distilled  spirits  on  which  no  internal  revenue  tax  is 
required  to  be  paid; 

[(E)  distilled  spirits  lawfully  withdrawn  from  bond  and 
not  intended  for  sale  or  for  use  in  the  manufacture  or  pro- 
duction of  any  article  intended  for  sale;  or 

[(F)  any  regularly  established  common  carrier  receiv- 
ing, transporting,  delivering,  or  holding  for  transporta- 
tion or  delivery  distilled  spirits  in  the  ordinary  course  of 
its  business  as  a  common  carrier. 
[(2)  Stamp  regulations.— The  Secretary  shall  prescribe  reg- 
ulations with  respect  to  the  supplying  or  procuring  of  stamps 
required  under  this  subsection  or  section  5235,  the  time  and 
manner  of  applying  for,  issuing,  affixing,  and  destroying  such 
stamps,  the  form  of  such  stamps  and  the  information  to  be 
shown  thereon,  applications  for  the  stamps,  proof  that  appli- 
cants are  entitled  to  such  stamps,  and  the  method  of  account- 
ing for  such  stamps,  and  such  other  regulations  as  he  may 
deem  necessary  for  the  enforcement  of  this  subsection.  In  the 
case  of  a  container  of  a  capacity  of  5  wine  gallons  or  less,  the 
stamp  shall  be  affixed  in  such  a  manner  as  to  be  broken  when 
the  container  is  opened,  unless  the  container  is  one  that 
cannot  again  be  used  after  opening. 
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[(b)  Stamps  fof  Containers  of  Distilled  Spirits  Withdrawn 
from  Bonded  Premises  on  Determination  of  Tax. — Containers  of 
all  distilled  spirits  withdrawn  from  bonded  premises  on  determina- 
tion of  tax  under  section  5006(a)  shall  be  stamped  by  a  stamp  under 
such  regulations  as  the  Secretary  shall  prescribe.  This  subsection 
shall  not  be  construed  to  require  stamps  on  cases  of  bottled  dis- 
tilled spirits  filled  and  stamped  on  bonded  premises. 

[(c)  Stamps  for  Containers  of  Distilled  Spirits  Withdrawn  for 
Exportation  — 

[(1)  Exportation  without  payment  of  tax.— Every  contain- 
er of  distilled  spirits  withdrawn  for  exportation  under  section 
5214(a)(4)  shall  be  stamped  by  a  stamp  under  such  regulations 
as  the  Secretary  shall  prescribe.  This  paragraph  shall  not  be 
construed  to  require  stamps  on  cases  of  bottled  distilled  spirits 
filled  and  stamped  on  bonded  premises. 

[(2)  Exportation  with  benefit  of  drawback.— The  Secre- 
tary may  require  any  container  of  distilled  spirits  bottled  or 
packaged  especially  for  export  with  benefit  of  drawback  to  be 
stamped  by  a  stamp  under  such  regulations  as  he  may  pre- 
scribe. 

[(d)  Issue  for  Restamping.— The  Secretary,  under  regulations 
prescribed  by  him,  may  authorize  restamping  of  containers  of  dis- 
tilled spirits  which  have  been  duly  stamped  but  from  which  the 
stamps  have  been  lost  or  destroyed  by  unavoidable  accident. 

[(e)  Accountability. — All  stamps  relating  to  distilled  spirits 
shall  be  used  and  accounted  for  under  such  regulations  as  the  Sec- 
retary may  prescribe. 

[(f)  Effacement  of  Stamps,  Marks,  and  Brands  on  Emptied 
Containers. — Every  person  who  empties,  or  causes  to  be  emptied, 
any  immediate  container  of  distilled  spirits  bearing  any  stamp, 
mark,  or  brand  required  by  law  or  regulations  prescribed  pursuant 
thereto  (other  than  containers  stamped  under  subsection  (a)  or  sec- 
tion 5235)  shall  at  the  time  of  emptying  such  container  efface  and 
obliterate  such  stamp,  mark,  or  brand,  except  that  the  Secretary 
may,  by  regulations,  waive  any  requirement  of  this  subsection  as  to 
the  effacement  or  obliteration  of  marks  or  brands  (or  portions 
thereof)  where  he  determines  that  no  jeopardy  to  the  revenue  will 
be  involved. 

[(g)  Form  of  Stamp. — Any  stamp  required  by  or  prescribed  pur- 
suant to  the  provisions  of  this  section  or  section  5235  may  consist 
of  such  coupon,  serially-numbered  ticket,  imprint,  design,  other 
form  of  stamp,  or  other  device  as  the  Secretary  shall  by  regulations 
prescribe. 

[(h)  Cross  References. — 

[(1)  For  general  provisions  relating  to  stamps,  see  chapter 
69. 

[(2)  For  provisions  relating  to  the  stamping,  marking,  and 
branding  of  containers  of  distilled  spirits  by  proprietors,  see 
section  5204(c). 

[(3)  For  provisions  relating  to  the  stamping  of  bottled  alco- 
hol, see  section  5235. 

[(4)  For  penalties  and  forfeitures  relating  to  stamps,  marks, 
and  brands,  see  section  5604,  5613,  7208,  and  7209.] 
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SEC.  5206.  CONTAINERS. 

(a)  Authority  to  Prescribe. — The  Secretary  shall  by  regulations 
prescribe  the  types  or  kinds  of  containers  which  may  be  used  to 
contain,  store,  transfer,  convey,  remove,  or  withdrawn  distilled 
spirits. 

(b)  Standards  of  Fill. — The  Secretary  may  by  regulations  pre- 
scribe the  standards  of  fill  for  approved  containers. 

(c)  Marking,  Branding,  or  Identification. — Containers  of  dis- 
tilled spirits  (and  cases  containing  bottles  or  other  containers  of 
such  spirits)  shall  be  marked,  branded,  or  identified  in  such  manner 
as  the  Secretary  shall  by  regulations  prescribe. 

(d)  Effacement  of  Marks  and  Brands  on  Emptied  Contain- 
ers.— Every  person  who  empties,  or  causes  to  be  emptied,  any  con- 
tainer of  distilled  spirits  bearing  any  mark  or  brand  required  by 
law  (or  regulations  pursuant  thereto)  shall  at  the  time  of  emptying 
such  container  efface  and  obliterate  such  mark  or  brand;  except  that 
the  Secretary  may,  by  regulations,  waive  any  requirement  of  this 
subsection  where  he  determines  that  no  jeopardy  to  the  revenue  will 
be  involved. 

[(d)]  (e)  Applicability.— This  section  shall  be  applicable  exclu- 
sively with  respect  to  containers  of  distilled  spirits  for  industrial 
use,  with  respect  to  containers  of  distilled  spirits  of  a  capacity  of 
more  than  one  gallon  for  other  than  industrial  use,  and  with  re- 
spect to  cases  containing  bottles  or  other  containers  of  distilled 
spirits. 

[(e)]  (f)  Cross  References. — 

(1)  For  other  provisions  relating  to  regulation  of  containers 
of  distilled  spirits,  see  section  5301. 

(2)  For  provisions  relating  to  labeling  containers  of  distilled 
spirits  of  one  gallon  or  less  for  nonindustrial  uses,  see  section 
5(e)  of  the  Federal  Alcohol  Administration  Act  (27  U.S.C. 
205(e)). 

(3)  For  provisions  relating  to  the  marking  and  branding  of 
containers  of  distilled  spirits  by  proprietors,  see  section  5204(c). 

(4)  For  penalties  and  forfeitures  relating  to  marks  and 
brands,  see  sections  5604  o,nd  5613. 

SEC.  5207.  RECORDS  AND  REPORTS. 

(a)  Records  of  Distilled  Spirits  Plant  Proprietors.—*  *  * 

******* 

(4)  The  following  processing  activities — 

(A)  all  distilled  spirits,  wines,  and  alcoholic  ingredients 
received  or  transferred, 

(B)  the  kind  and  quantity  of  distilled  spirits  packaged  or 
bottled,  and 

(C)  the  kind  and  quantity  of  distilled  spirits  removed 
from  his  premise  [,  and] . 

[(D)  the  receipt,  use,  and  balance  on  hand  of  all  stamps 
required  by  law  or  regulations  to  be  used  by  him.] 
******* 


PART  II— OPERATIONS  ON  BONDED  PREMISES 
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SEC.  5215.  RETURN  OF  TAX  DETERMINED  DISTILLED  SPIRITS  TO  BONDED 
PREMISES. 

(a)  General  Rule.—*  *  * 

******* 

(c)  Return  of  Bottled  Distilled  Spirits  for  Relabeling  and 
[Restamping]  Reclosing  —  Under  such  regulations  as  the  Secre- 
tary shall  prescribe,  bottled  distilled  spirits  withdrawn  from 
bonded  premises  may  be  returned  to  bonded  premises  for  relabel- 
ing or  [restamping]  reclosing,  and  the  tax  under  section  5001 
shall  not  again  be  collected  on  such  spirits. 

******* 

Subpart  C — Storage 
******* 

SEC.  5235.  BOTTLING  OF  ALCOHOL  FOR  INDUSTRIAL  PURPOSES. 

Alcohol  for  industrial  purposes  may  be  bottled,  [stamped, ]  la- 
beled, and  cased  on  bonded  premises  of  a  distilled  spirits  plant 
prior  to  payment  or  determination  of  tax,  under  such  regulations 
as  the  Secretary  may  prescribe.  [The  provisions  of  section 
5205(a)(1)  shall  not  apply  to  alcohol  bottled,  stamped,  and  labeled 
as  such  under  this  section.  J 

******* 

Subchapter  E — General  Provisions  Relating  to 
Distilled  Spirits 

PART  II— REGULATION  OF  TRAFFIC  IN  CONTAINERS  OF 
DISTILLED  SPIRITS 

Sec.  5301.  General. 
SEC.  5301.  GENERAL. 

(a)  Requirements. — *  *  * 

*  *  ***** 

(c)  Refilling  of  Liquor  Bottles— No  person  who  sells,  or  offers 
for  sale,  distilled  spirits,  or  agent  or  employee  of  such  person, 
shall— 

(1)  place  in  any  liquor  bottle  any  distilled  spirits  whatsover 
other  than  those  contained  in  such  bottle  at  the  time  of 
[stamping]  tax  determination  under  the  provisions  of  this 
chapter;  or 

(2)  posses  any  liquor  bottle  in  which  any  distilled  spirits  have 
been  placed  in  violation  of  the  provisions  of  paragraph  (1);  or 

(3)  by  the  addition  of  any  substance  whatsover  to  any  liquor 
bottle,  in  any  manner  alter  or  increase  any  portion  of  the  origi- 
nal contents  contained  in  such  bottle  at  the  time  of  [stamp- 
ing] tax  determination  under  the  provisions  of  this  chapter;  or 

(4)  possess  any  liquor  bottle,  any  portion  of  the  contents  of 
which  has  been  altered  or  increased  in  violation  of  the  provi- 
sions of  paragraph  (3); 
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except  that  the  Secretary  may  by  regulations  authorize  the  reuse 
of  liquor  bottles,  under  such  conditions  as  he  may  be  regulations 
prescribe  [,  if  the  liquor  bottles  are  to  be  again  stamped  under  the 
provisions  of  this  chapter].  When  used  in  this  subsection  the  term 
"liquor  bottle"  shall  mean  a  liquor  bottle  or  other  container  which 
has  been  used  for  the  bottling  or  packaging  of  distilled  spirits 
under  regulations  issued  pursuant  to  subsection  (a). 

(d)  Closures. — The  immediate  container  of  distilled  spirits  with- 
drawn from  bonded  premises,  or  from  customs  custody,  on  determi- 
nation of  tax  shall  bear  a  closure  or  other  device  which  is  designed 
so  as  to  require  breaking  in  order  to  gain  access  to  the  contents  of 
such  container.  The  preceding  sentence  shall  not  apply  to  containers 
of  bulk  distilled  spirits. 

E(d)  J  (e)  Penalty. — 

For  penalty  for  violation  of  this  section,  see  section  5606. 

******* 

Subchapter  I — Miscellaneous  General 
Provisions 

******* 

SEC.  5555.  RECORDS,  STATEMENTS,  AND  RETURNS. 

(a)  General. — Every  person  liable  to  any  tax  imposed  by  this 
chapter,  or  for  the  collection  thereof,  [or  for  the  affixing  of  any 
stamp  required  to  be  affixed  by  this  chapter,]  shall  keep  such 
records,  render  such  statements,  make  such  returns,  and  comply 
with  such  rules  and  regulations  as  the  Secretary  may  prescribe. 

******* 

Subchapter  J — Penalties,  Seizures,  and 
Forfeitures  Relating  to  Liquors 

******* 

PART  I— PENALTY,  SEIZURE,  AND  FORFEITURE  PROVI- 
SIONS APPLICABLE  TO  DISTILLING,  RECTIFYING,  AND 
DISTILLED  AND  RECTIFIED  PRODUCTS 

*****«*• 


[Sec.  5604.  Penalties  relating  to  stamps,  marks,  brands,  and  containers.] 
Sec.  5604-  Penalties  relating  to  marks,  brands,  and  containers. 
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Sec.  5613.  Forfeiture  of  distilled  spirits  not  [stamped,]  closed,  marked,  or  branded  as 
required  by  law. 


******* 

[SEC.  5604.  PENALTIES  RELATING  TO  STAMPS,  MARKS,  BRANDS,  AND 
CONTAINERS. 

[(a)  General. — Any  person  who  shall — 

[(1)  transport,  posses,  buy,  sell,  or  transfer  any  distilled  spir- 
its, required  to  be  stamped  under  the  provisions  of  section 
5205(a)(1),  unless  the  immediate  container  thereof  has  affixed 
thereto  a  stamp  as  required  by  such  section;  or 

[(2)  with  intent  to  defraud  the  United  States,  empty  a  con- 
tainer stamped  under  the  provisions  of  section  5205(a)(2)  or  sec- 
tion 5235  without  destroying  the  stamp  thereon  as  required  by 
section  5205(a)(2)  or  regulations  prescribed  thereto;  or 

[(3)  empty,  or  cause  to  be  emptied,  any  distilled  spirits  from 
any  immediate  container  (other  than  a  container  stamped 
under  section  5205(a)  or  section  5235)  bearing  any  stamp, 
mark,  or  brand  required  by  law  without  effacing  and  obliterat- 
ing such  stamp,  mark,  or  brand  as  required  by  section  5205(f); 
or 

[(4)  with  intent  to  defraud  the  United  States,  falsely  make, 
forge,  alter,  or  counterfeit  any  stamp  required  under  section 
5205  or  section  5235;  or 

[(5)  use,  sell,  or  have  in  his  possession  any  forged  or  fraudu- 
lently altered  stamp,  or  counterfeit  of  any  stamp,  required 
under  section  5205  or  section  5235,  or  any  plate  or  die  used  or 
which  may  be  used  in  the  manufacture  therof;  or 

[(6)  with  intent  to  defraud,  the  United  States,  use,  reuse,  sell, 
or  have  in  his  possession  any  stamp  required  to  be  destroyed 
by  section  5205(a)(2)  or  regualtions  prescribed  pursuant  there- 
to; or 

[(7)  remove  any  stamp  required  by  law  or  regulations  from 
any  cask  or  package  containing,  or  which  had  contained,  dis- 
tilled spirits,  without  defacing  or  destroying  such  stamp  at  the 
time  of  such  removal;  or 

[(8)  have  in  his  possession  any  undestroyed  or  undefaced 
stamp  removed  from  any  cask  or  package  containing,  or  which 
had  contained,  distilled  spirits,  or 

[(9)  have  in  his  possession  any  cancelled  stamp  or  any  stamp 
which  has  been  used,  or  which  purports  to  have  been  used, 
upon  any  cask  or  package  of  distilled  spirits;  or 

[(10)  make,  use,  sell,  or  have  in  his  possession  any  paper  in 
imitation  of  the  paper  used  in  the  manufacture  of  any  stamp 
required  under  section  5205  or  section  5235;  or 

[(11)  reuse  any  stamp  required  under  section  5205(a)  or  sec- 
tion 5235,  after  the  same  shall  have  once  been  affixed  to  a  con- 
tainer as  provided  in  such  sections  or  regulations  issued  pursu- 
ant thereto;  or 

[(12)  place  any  distilled  spirits  in  any  bottle,  or  reuse  any 
bottle  for  the  purpose  of  containing  distilled  spirits,  which  has 
once  been  filled  and  stamped  under  the  provisions  of  this  chap- 
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ter,  without  removing  and  destroying  the  stamp  so  previously 
affixed  to  such  bottle;  or 

[(13)  affix  any  stamp  issued  pursuant  to  section  5205(a)  to 
any  container  containing  distilled  spirits  on  which  any  tax  due 
is  unpaid  or  undetermined;  or 

[(14)  make  any  false  statement  in  any  application  for  stamps 
under  section  5205;  or 

[(15)  posses  any  stamp  prescribed  under  section  5205  or  sec- 
tion 5235  obtained  by  him  otherwise  than  as  provided  by  such 
sections  or  regulations  issued  pursuant  thereto;  or 

[(16)  willfully  and  unlawfully  remove,  change,  or  deface  any 
stamp,  mark,  brand,  label,  or  seal  affixed  to  any  case  of  dis- 
tilled spirits,  or  to  any  bottle  contained  therein;  or 

[(17)  with  intent  to  defraud  the  United  States,  purchase,  sell, 
receive  with  intent  to  transport,  or  transport  any  empty  cask 
or  package  having  thereon  any  stamp,  mark,  or  brand  required 
by  law  to  be  affixed  to  any  cask  or  package  containing  distilled 
spirits;  or 

[(18)  change  or  alter  any  stamp,  mark,  or  brand  on  any  cask 
or  package  containing  distilled  spirits,  or  put  into  any  cask  or 
package  spirits  of  greater  strength  than  is  indicated  by  the  in- 
spection-mark thereon,  or  fraudulently  use  any  cask  or  pack- 
age having  any  inspection-mark  or  stamp  thereon,  for  the  pur- 
pose of  selling  other  spirits,  or  spirits  of  quantity  or  quality  dif- 
ferent from  the  spirits  previously  inspected  therein;  or 

[(19)  affix,  or  cause  to  be  affixed,  to  or  on  any  cask  or  pack- 
age containing,  or  intended  to  contain,  distilled  spirits,  any 
imitation  stamp  or  other  engraved,  printed,  stamped,  or  photo- 
graphed label,  device,  or  token,  whether  the  same  be  designed 
as  a  trade  mark,  caution  notice,  caution,  or  otherwise,  and 
which  shall  be  in  the  similitude  or  likeness  of,  or  shall  have 
the  resemblance  or  general  appearance  of,  any  internal  reve- 
nue stamp  required  by  law  to  be  affixed  to  or  upon  any  cask  or 
package  containing  distilled  spirits; 
shall  be  fined  not  more  than  $10,000,  or  imprisoned  not  more  than 
5  years,  or  both,  for  each  such  offense. 

[(b)  Officers  Authorized  To  Enforce  This  Section— Any 
office  authorized  to  enforce  any  provision  of  law  relating  to  inter- 
nal revenue  stamps  is  authorized  to  enforce  this  section.] 

SEC.  5604.  PENALTIES  RELATING  TO  MARKS,  BRANDS,  AND  CONTAINERS, 
(a)  In  General. — Any  person  who  shall — 

(1)  transport,  possess,  buy,  sell,  or  transfer  any  distilled  spirits 
unless  the  immediate  container  bears  the  type  of  closure  or 
other  device  required  by  section  5301(d), 

(2)  with  intent  of  defraud  the  United  States,  empty  a  contain- 
er bearing  the  closure  or  other  device  required  by  section  5301(d) 
without  breaking  such  closure  or  other  device, 

(3)  empty,  or  cause  to  be  emptied,  any  distilled  spirits  from  an 
immediate  container  bearing  any  mark  or  brand  required  by 
law  without  effacing  and  obliterating  such  mark  or  brand  as 
required  by  section  5206(d), 

(4)  place  any  distilled  spirits  in  any  bottle,  or  reuse  any  bottle 
for  the  purpose  of  containing  distilled  spirits,  which  has  once 
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been  filled  and  fitted  with  a  closure  or  other  device  under  the 
provisions  of  this  chapter,  without  removing  and  destroying 
such  closure  or  other  device, 

(5)  willfully  and  unlawfully  remove,  change,  or  deface  any 
mark,  brand,  label,  or  seal  affixed  to  any  case  of  distilled  spir- 
its, or  to  any  bottle  contained  therein, 

(6)  with  intent  to  defraud  the  United  States,  purchase,  sell, 
receive  with  intent  to  transport,  or  transport  any  empty  cask  or 
package  having  thereon  any  mark  or  brand  required  by  law  to 
be  affixed  to  any  cask  or  package  containing  distilled  spirits,  or 

(7)  change  or  alter  any  mark  or  brand  on  any  cask  or  package 
containing  distilled  spirits,  or  put  into  any  cask  or  package 
spirits  of  greater  strength  then  is  indicated  by  the  inspection 
mark  thereon,  or  fraudulently  use  any  cask  or  package  having 
any  inspection  mark  thereon,  for  the  purpose  of  selling  other 
spirits,  or  spirits  of  quantity  or  quality  different  from  the  spirits 
previously  inspected, 

shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  5 
years,  or  both,  for  each  such  offense, 
(b)  Cross  References. — 

For  provisions  relating  to  the  authority  of  internal  revenue  of- 
fices to  enforce  provisions  of  this  section,  see  sections  5203,  557, 
and  7608. 

SEC.  5613.  FORFEITURE  OF  DISTILLED  SPIRITS  NOT  [STAMPED]  CLOSED, 
MARKED,  OR  BRANDED  AS  REQUIRED  BY  LAW. 

(a)  Unmarked  or  Unbranded  Casks  or  Packages. — All  distilled 
spirits  found  in  any  cask  or  package  required  by  this  chapter  or 
any  regulation  issued  pursuant  thereto  bear  a  mark,  brand,  or 
chapter  and  regulations  issued  pursuant  thereto  to  bear  a  mark, 
brand,  or  identification,  which  cask  of  package  is  not  marked, 
branded,  or  identified  in  compliance  with  this  chapter  and  regula- 
tions issued  pursuant  thereto,  shall  be  forfeited  to  the  United 
States. 

[(b)  Unstamped  Containers. — All  distilled  spirits  found  in  any 
container  required  by  this  chapter  or  any  regulations  issued  pursu- 
ant thereto  to  bear  a  stamp,  which  container  is  not  stamped  in 
compliance  with  this  chapter  and  regulations  issued  purusuant 
thereto,  shall  be  forfeited  to  the  United  States.] 

(b)  Containers  Without  Closures. — All  distilled  spirits  found 
in  any  container  which  is  required  by  this  chapter  to  bear  a  closure 
or  other  device  and  which  does  not  bear  a  closure  or  other  device  in 
compliance  with  this  chapter  shall  be  forfeited  to  the  United  States. 

SEC.  5615.  PROPERTY  SUBJECT  TO  FORFEITURE. 
The  following  property  shall  be  forfeited  to  the  United  States: 
(1)  Unregistered  still  or  distilling  apparatus. — Every  still 
or  distilling  apparatus  not  registered  as  required  by  section 
5179,  together  with  all  personal  property  in  the  possession  or 
custody  or  under  the  control  of  the  person  required  by  section 
5179  to  register  the  still  or  distilling  apparatus,  and  found  in 
the  building  or  in  any  yard  or  inclosure  connected  with  the 
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building  in  which  such  still  or  distilling  apparatus  is  set  up; 
and 

[(2)  Distilling  apparatus  removed  without  notice  or  set 
up  without  permit. — Any  still,  boiler,  or  other  vessel  to  be 
used  for  the  purpose  of  distilling  which  is  removed  without 
notice  having  been  given  as  required  by  section  5105(a)  or 
which  is  set  up  without  permit  first  having  been  obtained  as 
required  by  such  section;  and] 

(2)  Distilling  apparatus  removed  without  notice  or  set 
up  without  notice. — Any  still,  boiler,  or  other  vessel  to  be  used 
for  the  purpose  of  distilling — 

(A)  which  is  removed  without  notice  having  been  given 
when  required  by  section  5101(a)(1),  or 

(B)  which  is  set  up  without  notice  having  been  given 
when  required  by  section  5101(a)(2);  and 

******* 

PART  V— PENALTIES  APPLICABLE  TO  OCCUPATIONAL 

TAXES 

Sec.  5691.  Penalties  for  nonpayment  of  special  taxes  relating  to  liquors. 

SEC.  5691.  PENALTIES  FOR  NONPAYMENT  OF  SPECIAL  TAXES  RELATING 
TO  LIQUORS. 

(a)  General. — Any  person  who  shall  carry  on  the  business  of  a 
brewer,  wholesale  dealer  in  liquors,  retail  dealer  in  liquors,  whole- 
sale dealer  in  beer,  retail  dealer  in  beer,  [limited  retail  dealer,  or 
manufacturer  of  stills]  or  limited  retail  dealer,  and  willfully  fail  to 
pay  the  special  tax  as  required  by  law,  shall  be  fined  not  more  than 
$5,000,  or  imprisoned  not  more  than  2  years,  or  both,  for  each  such 
offense. 

Subtitle  F — Procedure  and  Administration 

******* 

CHAPTER  61— INFORMATION  AND  RETURNS 

******* 

Subchapter  A — Returns  and  Records 

******* 

PART  II— TAX  RETURNS  OR  STATEMENTS 

******* 

Subpart  B — Income  Tax  Returns 

Sec.  6012.  Persons  required  to  make  returns  of  income. 
Sec.  6013.  Joint  returns  of  income  tax  by  husband  and  wife. 
Sec.  6014.  Income  tax  return — tax  not  computed  by  taxpayer. 
[Sec.  6015.  Declaration  of  estimated  income  tax  by  individuals.] 
Sec.  6017.  Self-employment  tax  returns. 
Sec.  6017A.  Place  of  residence. 
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SEC.  6012.  PERSONS  REQUIRED  TO  MAKE  RETURNS  OF  INCOME. 

(a)  General  Rule. — *  *  * 

(b)  Returns  Made  by  Fiduciaries  and  Receivers — 

(1)  Returns  of  decedents.— If  an  individual  is  deceased,  the 
return  of  such  individual  required  under  subsection  (a)  shall  be 
made  by  his  executor,  administrator,  or  other  person  charged 
with  the  property  of  such  decedent. 

(2)  Persons  under  a  disability. — If  an  individual  is  unable 
to  make  a  return  required  under  subsection  (a)  [or  section 
6015  (a) J,  the  return  of  such  individual  shall  be  made  by  a 
duly  authorized  agent,  his  committee,  guardian,  fiduciary  or 
other  person  charged  with  the  care  of  the  person  or  property  of 
such  individual.  The  preceding  sentence  shall  not  apply  in  the 
case  of  a  receiver  appointed  by  authority  of  law  in  possession 
of  only  a  part  of  the  property  of  an  individual. 

SEC.  6013.  JOINT  RETURNS  OF  INCOME  TAX  BY  HUSBAND  AND  WIFE. 

(a)  Joint  Returns.—*  *  * 

******* 

(c)  Treatment  of  Joint  Return  After  Death  of  Either 
Spouse.— For  purposes  of  sections  [21],  15,  443,  and  7851(a)(1)(A), 
where  the  husband  and  wife  have  different  taxable  years  because 
of  the  death  of  either  spouse,  the  joint  return  shall  be  treated  as  if 
the  taxable  years  of  both  spouses  ended  on  the  date  of  the  closing 
of  the  surviving  spouse's  taxable  year. 

******* 

[(e)  Spouse  Relieved  of  Liability  in  Certain  Cases. — 

[(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, if — 

[(A)  a  joint  return  has  been  made  under  this  section  for 
a  taxable  year  and  on  such  return  there  was  omitted  from 
gross  income  an  amount  properly  includable  therein  which 
is  attributable  to  one  spouse  and  which  is  in  excess  of  25 
percent  of  the  amount  of  gross  income  stated  in  the 
return, 

[(B)  the  other  spouse  establishes  that  in  signing  the 
return  he  or  she  did  not  know  of,  and  had  no  reason  to 
know  of,  such  omission,  and 

[(C)  taking  into  account  whether  or  not  the  other 
spouse  significantly  benefited  directly  or  indirectly  from 
the  items  omitted  from  gross  income  and  taking  into  ac- 
count all  other  facts  and  circumstances,  it  is  inequitable  to 
hold  the  other  spouse  liable  for  the  deficiency  in  tax  for 
such  taxable  year  attributable  to  such  omission, 
then  the  other  spouse  shall  be  relieved  of  liability  for  tax  (in- 
cluding interest,  penalties,  and  other  amounts)  for  such  taxable 
year  to  the  extent  that  such  liability  is  attributable  to  such 
omission  from  gross  income. 

[(2)  Special  rules. — For  purposes  of  paragraph  (1) — 

[(A)  the  determination  of  the  spouse  to  whom  items  of 
gross  income  (other  than  gross  income  from  property)  are 
attributable  shall  be  made  without  regard  to  community 
property  laws,  and 
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[(B)  the  amount  omitted  from  gross  income  shall  be  de- 
termined in  the  manner  provided  by  section  6501(e)(1)(A).] 
(e)  Spouse  Relieved  of  Liability  in  Certain  Cases. — 

(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, if— 

(A)  a  joint  return  has  been  made  under  this  section  for  a 
taxable  year, 

(B)  on  such  return  there  is  a  substantial  understatement 
of  tax  attributable  to  grossly  erroneous  items  of  one  spouse, 

(C)  the  other  spouse  establishes  that  in  signing  the  return 
he  or  she  did  not  know,  and  had  no  reason  to  know,  that 
there  was  such  substantial  understatement,  and 

(D)  taking  into  account  all  the  facts  and  circumstances,  it 
is  inequitable  to  hold  the  other  spouse  liable  for  the  defi- 
ciency in  tax  for  such  taxable  year  attributable  to  such  sub- 
stantial understatement, 

then  the  other  spouse  shall  be  relieved  of  liability  of  tax  (in- 
cluding interest,  penalties,  and  other  amounts)  for  such  taxable 
year  to  the  extent  such  liability  is  attributable  to  such  substan- 
tial understatement. 

(2)  Grossly  erroneous  items. — For  purposes  of  this  subsec- 
tion, the  term  "grossly  erroneous  items'  means,  with  respect  to 
any  spouse — 

(A)  any  item  of  gross  income  attributable  to  such  spouse 
which  is  omitted  from  gross  income,  and 

(B)  any  claim  of  a  deduction  or  credit  by  such  spouse  in 
an  amount  for  which  there  is  no  basis  in  fact  or  law. 

(3)  Substantial  understatement. — For  purposes  of  this  sub- 
section, the  term  "substantial  understatement  '  means  any  un- 
derstatement (as  defined  in  section  6661(b)(2)(A))  which  exceeds 
$500. 

(4)  Special  rule. — For  purposes  of  paragraph  (2)(A),  the  de- 
termination of  the  spouse  to  whom  items  of  gross  income  (other 
than  gross  imcome  from  property)  are  attributable  shall  be 
made  without  regard  to  community  property  laws. 

[SEC.  6015.  DECLARATION  OF  ESTIMATED  INCOME  TAX  BY  INDIVIDUALS. 

[(a)  Requirement  of  Declaration. — Except  as  otherwise  pro- 
vided in  this  section,  every  individual  shall  make  a  declaration  of 
his  estimated  tax  for  the  taxable  year  if — 

[(1)  the  gross  income  for  the  taxable  year  can  reasonably  be 
expected  to  exceed — 

[(A)  $20,000,  in  the  case  of— 

[(i)  a  single  individual,  including  a  head  of  a  house- 
hold (as  defined  in  section  2(b))  or  a  surviving  spouse 
(as  defined  in  section  2(a));  or 

[(h)  a  married  individual  entitled  under  subsection 
(c)  to  file  a  joint  declaration  with  his  spouse,  but  only 
if  his  spouse  has  not  received  wages  (as  defined  in  sec- 
tion 3401(a))  for  the  taxable  year;  or 
[(B)  $10,000,  in  the  case  of  a  married  individual  entitled 
under  subsection  (c)  to  file  a  joint  declaration  with  his 
spouse,  but  only  if  both  he  and  his  spouse  have  received 
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wages  (as  defined  in  section  3401(a))  for  the  taxable  year; 
or 

[(C)  $5,000,  in  the  case  of  a  married  individual  not  enti- 
tled under  subsection  (c)  to  file  a  joint  declaration  with  his 
spouse;  or 

[(2)  the  gross  income  can  reasonably  be  expected  to  include 
more  than  $500  from  sources  other  than  wages  (as  defined  in 
section  3401(a)). 

[(b)  Declaration  Not  Required  in  Certain  Cases.— No  declara- 
tion shall  be  required  under  subsection  (a)  if  the  estimated  tax  (as 
defined  in  subsection  (d))  is  less  than  the  amount  determined  in  ac- 
cordance with  the  following  table: 


In  the  case  of  taxable  years  beginning  in:  The  amount  is: 

1981   $100 

1982   200 

1983   300 

1984   400 

1985  and  thereafter   500 


[(c)  Joint  Declaration  by  Husband  and  Wife. — In  the  case  of  a 
husband  and  wife,  a  single  declaration  under  this  section  may  be 
made  by  them  jointly,  in  which  case  the  liability  with  respect  to 
the  estimated  tax  shall  be  joint  and  several.  No  joint  declaration 
may  be  made  if  either  the  husband  or  the  wife  is  a  nonresident 
alien,  if  they  are  separated  under  a  decree  of  divorce  or  of  separate 
maintenance,  or  if  they  have  different  taxable  years.  If  a  joint  dec- 
laration is  made  but  a  joint  return  is  not  made  for  the  taxable 
year,  the  estimated  tax  for  such  year  may  be  treated  as  the  esti- 
mated tax  of  either  the  husband  or  the  wife,  or  may  be  divided  be- 
tween them. 

[(d)  Estimated  Tax. — For  purposes  of  this  title,  in  the  case  of  an 
individual,  the  term  ' 'estimated  tax"  means — 

[(1)  the  amount  which  the  individual  estimates  as  the 
amount  of  the  income  tax  imposed  by  chapter  1  for  the  taxable 
year  (other  than  the  tax  imposed  by  section  55),  plus 

[(2)  the  amount  which  the  individual  estimates  as  the 
amount  of  the  self-employment  tax  imposed  by  chapter  2  for 
the  taxable  year,  minus 

[(3)  the  amount  which  the  individual  estimates  as  the  sum 
of— 

[(A)  any  credits  against  tax  provided  by  part  IV  of  sub- 
chapter A  of  chapter  1,  and 

[(B)  to  the  extent  allowed  under  regulations  prescribed 
by  the  Secretary,  any  overpayment  of  the  tax  imposed  by 
section  4986. 

[(e)  Contents  of  Declaration. — The  declaration  shall  contain 
such  pertinent  information  as  the  Secretary  may  by  forms  or  regu- 
lations prescribe. 

[(f)  Amendment  of  Declaration. — An  individual  may  make 
amendments  of  a  declaration  filed  during  the  taxable  year  under 
regulations  prescribed  by  the  Secretary. 

[(g)  Return  as  Declaration  or  Amendment. — If  on  or  before 
January  31  (or  March  1,  in  the  case  of  an  individual  referred  to  in 
section  6073(b),  relating  to  income  from  farming  or  fishing)  of  the 
succeeding  taxable  year  the  taxpayer  files  a  return,  for  the  taxable 
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year  for  which  the  declaration  is  required,  and  pays  in  full  the 
amount  computed  on  the  return  as  payable,  then,  under  regula- 
tions prescribed  by  the  Secretary — 

[(1)  if  the  declaration  is  not  required  to  be  filed  during  the 
taxable  year,  but  is  required  to  be  filed  on  or  before  January 
15,  such  return  shall  be  considered  as  such  declaration;  and 

[(2)  if  the  tax  shown  on  the  return  (reduced  by  the  sum  of 
the  credits  against  tax  provided  by  part  IV  of  subchapter  A  of 
chapter  1)  is  greater  than  the  estimated  tax  shown  in  a  decla- 
ration previously  made,  or  in  the  last  amendment  thereof,  such 
return  shall  be  considered  as  the  amendment  of  the  declara- 
tion permitted  by  subsection  (e)  to  be  filed  on  or  before  Janu- 
ary 15. 

In  the  application  of  this  subsection  in  the  case  of  a  taxable  year 
beginning  on  any  date  other  than  January  1,  there  shall  be  substi- 
tuted, for  the  15th  or  last  day  of  the  months  specified  in  this  sub- 
section, the  15th  or  last  day  of  the  months  which  correspond  there- 
to. 

[(h)  Short  Taxable  Years. — An  individual  with  a  taxable  year 
of  less  than  12  months  shall  make  a  declaration  in  accordance  with 
regulations  prescribed  by  the  Secretary. 

[(i)  Estates  and  Trusts.— The  provisions  of  this  section  shall 
not  apply  to  an  estate  or  trust. 

[(j)  Nonresident  Alien  Individuals. — No  declaration  shall  be 
required  to  be  made  under  this  section  by  a  nonresident  alien  indi- 
vidual unless — 

[(1)  withholding  under  chapter  24  is  made  applicable  to  the 
wages  (as  defined  in  section  3401(a)),  or  to  the  interest,  divi- 
dends, and  patronage  dividends  (as  defined  in  section  3454),  of 
such  individual, 

[(2)  such  individual  has  income  (other  than  compensation 
for  personal  services  subject  to  deduction  and  withholding 
under  section  1441)  which  is  effectively  connected  with  the 
condct  of  a  trade  or  business  within  the  United  States,  or 

[(3)  such  individual  is  a  resident  of  Puerto  Rico  during  the 
entire  taxable  year, 
[(k)  Termination. — No  declaration  shall  be  required  under  this 
section  for  any  taxable  year  beginning  after  December  31,  1982.] 

******* 

Subpart  D — Miscellaneous  Provisions 

******* 

SEC.  6020.  RETURNS  PREPARED  FOR  OR  EXECUTED  BY  SECRETARY. 

(a)  Preparation  of  Return  by  Secretary. — If  any  person  shall 
fail  to  make  a  return  required  by  this  title  or  by  regulations  pre- 
scribed thereunder,  but  shall  consent  to  disclose  all  information 
necessary  for  the  preparation  thereof,  then,  and  in  that  case,  the 
Secretary  may  prepare  such  return,  which,  being  signed  by  such 
person,  may  be  received  by  the  Secretary  as  the  return  of  such 
person. 

(b)  Execution  of  Return  by  Secretary .— 
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(1)  Authority  of  secretary  to  execute  return. — If  any 
person  fails  to  make  any  return  [(other  than  a  declaration  of 
estimated  tax  required  under  section  6015)1  required  by  any  in- 
ternal revenue  law  or  regulation  made  thereunder  at  the  time 
prescribed  therefor,  or  makes,  willfully  or  otherwise,  a  false  or 
fraudulent  return,  the  Secretary  shall  make  such  return  from 
his  own  knowledge  and  from  such  information  as  he  can  obtain 
through  testimony  or  otherwise. 

(2)  Status  of  returns. — Any  return  so  made  and  subscribed 
by  the  Secretary  shall  be  prima  facie  good  and  sufficient  for  all 
legal  purposes. 

PART  III— INFORMATION  RETURNS 

******* 

Subpart  A — Information  Concerning  Persons  Subject  to  Special 

Provisions 

******* 

SEC.  6038A.  INFORMATION  WITH  RESPECT  TO  CERTAIN  FOREIGN-OWNED 
CORPORATIONS. 

(a)  Requirement. — *  *  * 

(c)  Definitions. — For  purposes  of  this  section — 

(1)  Control. — The  term  "control"  has  the  meaning  given  to 
such  term  by  section  [6038(d)(1)]  Section  6038(e)(1);  except 
that  "at  least  50  percent"  shall  be  substituted  for  "more  than 
50  percent"  each  place  it  appears  in  such  section. 

******* 

PART  HI—INFORMATION  RETURNS 

******* 

Subpart  B — Information  Concerning  Transactions  With  Other 

Persons 

Sec.  6041.  Information  at  source. 

Sec.  6041A.  Returns  regarding  payments  of  remuneration  for  services  and  direct 
sales. 

Sec.  6042.  Returns  regarding  payments  of  dividends  and  corporate  earnings  and 
profits. 

Sec.  6043.  Returns  regarding  liquidation,  dissolution,  termination,  or  contraction. 
Sec.  6044.  Returns  regarding  payments  of  patronage  dividends. 
Sec.  6045.  Returns  of  brokers. 

Sec.  6046.  Returns  as  to  organization  or  reorganization  of  foreign  corporations  and 

as  to  acquisitions  of  their  stock. 
Sec.  6046A.  Returns  as  to  interests  in  foreign  partnerships. 

Sec.  6047.  Information  relating  to  certain  trusts  and  annuity  [and  bond  purchase] 
plans. 

Sec.  6048.  Returns  as  to  certain  foreign  trusts. 

Sec.  6049.  Returns  regarding  payments  of  interest. 

Sec.  6050A.  Reporting  requirements  of  certain  fishing  boat  operators. 

Sec.  6050B.  Returns  relating  to  unemployment  compensation. 

Sec.  6050C.  Information  regarding  windfall  profit  tax  on  domestic  crude  oil. 

Sec.  6050D.  Returns  relating  to  energy  grants  and  financing. 
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Sec.  6050E.  State  and  local  income  tax  refunds. 

Sec.  6050F.  Returns  relating  to  social  security  benefits. 

******* 

SEC.  6047.  INFORMATION  RELATING  TO  CERTAIN 
TRUSTS  AND  ANNUITY  [AND  BOND  PUR- 
CHASE] PLANS. 

(a)  Trustees  and  Insurance  Companies. — The  trustee  of  a  trust 
described  in  section  401(a)  which  is  exempt  from  tax  under  section 
501(a)  to  which  contributions  have  been  under  a  plan  on  behalf  of 
any  owner-employee  (as  defined  in  section  401(c)(3)),  and  each  in- 
surance company  or  other  person  which  is  the  insurer  of  a  contract 
purchased  by  such  a  trust,  or  purchased  under  a  plan  described  in 
section  403(a),  contributions  for  which  have  been  paid  on  behalf  of 
any  owner-employee,  shall  file  such  returns  (in  such  form  and  at 
such  times),  keep  such  records,  make  such  identification  of  con- 
tracts and  funds  (and  accounts  within  such  funds),  and  supply  such 
information,  as  the  Secretary  shall  by  forms  or  regulations  pre- 
scribe. 

******* 

[(c)  Employees  Under  Qualified  Bond  Purchase  Plans.— 
Every  individual  in  whose  name  a  bond  described  in  section 
405(b)(1)  is  purchased  by  his  employer  under  a  qualified  bond  pur- 
chase plan  described  in  section  405(a),  or  by  a  trust  described  in 
section  401(a)  which  is  exempt  from  tax  under  section  501(a),  shall 
furnish — 

[(1)  to  his  employer  or  to  such  trust,  and 
[(2)  to  the  Secretary  (or  to  such  person  as  the  Secretary  may 
by  regulations  prescribe),  such  information  as  the  Secretary 
shall  by  forms  or  regulations  prescribe.] 
[(d)]  (c)  Other  Programs— To  the  extent  provided  by  regula- 
tions prescribed  by  the  Secretary,  the  provisions  of  this  section 
apply  with  respect  to  any  payment  described  in  section  219  and  to 
transactions  of  any  trust  described  in  section  408(a)  or  under  an  in- 
dividual retirement  annuity  described  in  section  408(b). 

l(e)l(d)  Reports  by  Employers,  Plan  Administrators,  Etc.— 

(1)  In  general. — The  Secretary  shall  by  forms  or  regulations 
require  that — 

(A)  the  employer  maintaining,  or  the  plan  administrator 
(within  the  meaning  of  section  414(g))  of,  a  plan  from 
which  designated  distributions  (as  defined  in  section 
3405(d)(1))  may  be  made,  and 

(B)  any  person  issuing  any  contract  under  which  desig- 
nated distributions  (as  so  defined)  may  be  made,  make  re- 
turns and  reports  regarding  such  plan  (or  contract)  to  the 
Secretary,  to  the  participants  and  beneficiaries  of  such 
plan  (or  contract),  and  to  such  other  persons  as  the  Secre- 
tary may  by  regulations  prescribe. 

(2)  Form,  etc.,  of  reports. — Such  reports  shall  be  in  such 
form,  made  at  such  time,  and  contain  such  information  as  the 
Secretary  may  prescribe  by  forms  or  regulations. 
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L(f)](e)  Cross  References. — 

(1)  For  provisions  relating  to  penalties  for  failure  to  file  a 
return  by  this  section,  see  section  6652(f). 

(2)  For  criminal  penalty  for  furnishing  fraudlent  informa- 
tion, see  section  7207. 

******* 
SEC.  6049.  RETURNS  REGARDING  PAYMENTS  OF  INTEREST. 

(a)  Requirement  of  Reporting. — 

(b)  Interest  Defined. — 

(1)  Genral  Rule. — For  purposes  of  subsection  (a),  the  term 
' 'interest"  means — 

(A)  Interest  on  any  obligation — 

(i)  issued  in  registered  form,  or 

(ii)  of  a  type  offered  to  the  public,  other  than  any  ob- 
ligation with  a  maturity  (at  issue)  of  not  more  than  1 
year  which  is  held  by  a  corporation, 

(B)  interest  on  deposits  with  persons  carrying  on  the 
banking  business, 

(C)  amounts  (whether  or  not  designated  as  interest)  paid 
by  a  mutual  savings  bank,  savings  and  loan  association, 
building  and  loan  association,  cooperative  bank,  homestead 
association,  credit  union,  industrial  loan  association  or 
bank,  or  similar  organization,  in  respect  of  deposits,  invest- 
ment certificates,  or  withdrawable  or  repurchasable 
shares, 

(D)  interest  on  amounts  held  by  an  insurance  company 
under  an  agreement  to  pay  interest  thereon, 

(E)  interest  on  deposits  with  brokers  (as  defined  in  sec- 
tion 6045(c)), 

(F)  interest  paid  on  amounts  held  by  investment  compa- 
nies (as  defined  in  section  3  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-3))  and  on  amounts  invested  in 
other  pooled  funds  or  trusts,  and 

(G)  to  the  extent  provided  in  regulations  prescribed  by 
the  Secretary,  any  other  interest  (which  is  not  described  in 
paragraph  (2)). 

(2)  Exceptions. — For  purposes  of  subsection  (a),  the  term  "in- 
terest" does  not  include — 

(A)  interest  on  any  obligation  issued  by  a  natural  person, 

(B)  interest  on  any  obligation  if  such  interest  is  exempt 
from  tax  under  section  103(a)  or  if  such  interest  is  exempt 
from  tax  (without  regard  to  the  identity  of  the  holder) 
under  any  other  provision  of  this  title, 

(C)  except  to  the  extent  otherwise  provided  in  regula- 
tions— 

(i)  any  amount  paid  to  any  person  referred  to  in 
paragraph  (2)  of  section  3452(c)  (other  than  subpara- 
graphs (J)  and  (K)  thereof),  or 

(ii)  any  amount  described  in  section  3454(a)(2)(D)  or 
(E),  and 

(D)  except  to  the  extent  otherwise  provided  in  regula- 
tions, any  amount  not  described  in  subparagraph  (C)  of 
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this  paragraph  which  is  income  from  sources  outside  the 
United  States  or  which  is  paid  by — 

(i)  a  foreign  government  or  international  organiza- 
tion or  any  agency  or  instrumentality  thereof. 

(ii)  a  foreign  central  bank  of  issue. 

(iii)  a  foreign  corporation  not  engaged  in  a  trade  or 
business  in  the  United  States, 

(iv)  a  foreign  corporation,  the  interest  payments  of 
which  would  be  exempt  from  withholding  under  sub- 
chapter A  of  chapter  3  if  paid  to  a  person  who  is  not  a 
United  States  person,  or 

(v)  a  partnership  not  engaged  in  a  trade  or  business 
in  the  United  States  and  composed  in  whole  of  nonres- 
ident alien  individuals  and  persons  described  in  clause 
(i),  (ii),  or  (iii),  [and] 

[(E)  any  amount  on  which  the  person  making  payment 
is  required  to  deduct  and  withhold  tax  under  section  1451 
(relating  to  tax-free  covenant  bonds]),  or  would  be  so  re- 
quired but  for  section  1451(d)  (relating  to  benefit  of  person- 
al exemptions). 

(3)  Payments  by  united  states  nominees  etc.,  of  united 
states  person. — If,  within  the  United  States,  a  United  States 
person — 

(A)  collects  interest  (or  otherwise  acts  as  a  middleman 
between  the  payor  and  payee)  from  a  foreign  person  de- 
scribed in  paragraph  (2)(D)  or  collects  interest  from  a 
United  States  person  which  is  income  from  sources  outside 
the  United  States  for  a  second  person  who  is  a  United 
States  person,  or 

(B)  makes  payments  of  such  interest  to  such  second 
United  States  person, 

notwithstanding  paragraph  (2)(D),  such  payment  shall  be  sub- 
ject to  the  requirements  of  subsection  (a)  with  respect  to  such 
second  United  States  person. 

******* 

Subpart  E — Registration  of  and  Information  Concerning  Pension, 

Etc.,  Plans 

******* 

SEC.  6058.  INFORMATION  REQUIRED  IN  CONNECTION  WITH  CERTAIN 
PLANS  OF  DEFERRED  COMPENSATION. 

(a)  In  general.—*  *  * 

******* 

(e)  Special  IRP  Tax  Defined. — For  purposes  of  this  section,  the 
term  ' 'special  IRP  tax"  means  a  tax  imposed  by — 
(1)  section  408(f), 
[(2)  section  409  (c),  J 
[(3)]  (2)  section  4973,  or 
[(4)]  (3)  section  4974. 
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PART  V— TIME  FOR  FILING  RETURNS  AND  OTHER  DOCUMENTS 

Sec.  6071.  Time  for  filing  returns  and  other  documents. 
Sec.  6072.  Time  for  filing  income  tax  returns. 

Sec.  6073.  Time  for  filing  declarations  of  estimated  income  tax  by  individuals. 
Sec.  6075.  Time  for  filing  estate  and  gift  tax  returns. 

******* 

SEC.  6073.  TIME  FOR  FILING  DECLARATIONS  OF  ESTIMATED  INCOME  TAX 
BY  INDIVIDUALS. 

[(a)  Individuals  Other  Than  Farmers  or  Fishermen. — Decla- 
rations of  estimated  tax  required  by  section  6015  from  individuals 
regarded  as  neither  farmers  nor  fishermen  for  the  purpose  of  that 
section  shall  be  filed  on  or  before  April  15  of  the  taxable  year, 
except  that  if  the  requirements  of  section  6015  are  first  met — 

[(1)  After  April  1  and  before  June  2  of  the  taxable  year,  the 
declaration  shall  be  filed  on  or  before  June  15  of  the  taxable 
year,  or 

[(2)  After  June  1  and  before  September  2  of  the  taxable 
year,  the  declaration  shall  be  filed  on  or  before  September  15 
of  the  taxable  year,  or 

[(3)  After  September  1  of  the  taxable  year,  the  declaration 
shall  be  filed  on  or  before  January  15  of  the  succeeding  taxable 
year. 

In  the  case  of  a  nonresident  alien  described  in  section  6072(c),  the 
requirements  of  section  6015  shall  be  deemed  to  be  first  met  no  ear- 
lier than  after  April  1  and  before  June  2  of  the  taxable  year. 

[(b)  Farmers  or  Fishermen. — Declarations  of  estimated  tax  re- 
quired by  section  6015  from  any  individual — 

[(1)  whose  estimated  gross  income  from  farming  or  fishing 
(including  oyster  farming)  for  the  taxable  year  is  at  least  two- 
thirds  of  the  total  estimated  gross  income  from  all  sources  for 
the  taxable  year,  or 

[(2)  whose  gross  income  from  farming  or  fishing  (including 
oyster  farming)  shown  on  the  return  of  the  individual  for  the 
preceding  taxable  year  is  at  least  two-thirds  of  the  total  gross 
income  from  all  sources  shown  on  such  return, 
may,  in  lieu  of  the  time  prescribed  in  subsection  (a),  be  filed  at  any 
time  on  or  before  January  15  of  the  taxable  year  succeeding  the 
taxable  year. 

[(c)  Amendment. — An  amendment  of  a  declaration  may  be  filed 
in  any  interval  between  installment  dates  prescribed  for  that  tax- 
able year,  but  only  one  amendment  may  be  filed  in  each  such  in- 
terval. 

[(d)  Short  Taxable  Years. — The  application  of  this  section  to 
taxable  years  of  less  than  12  months  shall  be  in  accordance  with 
regulations  prescribed  by  the  Secretary. 

[(e)  Fiscal  Years. — In  the  application  of  this  section  to  the  case 
of  a  taxable  year  beginning  on  any  date  other  than  January  1, 
there  shall  be  substituted,  for  the  months  specified  in  this  section, 
the  months  which  correspond  thereto. 

[(f)  Termination. — This  section  shall  not  apply  to  any  taxable 
year  beginning  after  December  31,  1982.] 
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PART  VIII— DESIGNATION  OF  INCOME  TAX  PAYMENTS  TO 
PRESIDENTIAL  ELECTION  CAMPAIGN  FUND 

******* 

SEC.  6096.  DESIGNATION  BY  INDIVIDUALS. 

(a)  In  General. — Every  individual  (other  than  a  nonresident 
alien)  whose  income  tax  liability  for  the  taxable  year  is  $1  or  more 
may  designate  that  $1  shall  be  paid  over  to  the  Presidential  Elec- 
tion Campaign  Fund  in  accordance  with  the  provisions  of  section 
9006(a).  In  the  case  of  a  joint  return  of  husband  and  wife  having  an 
income  tax  liability  of  $2  or  more,  each  spouse  may  designate  that 
$1  shall  be  paid  to  the  fund. 

(b)  Income  Tax  Liability. — For  purposes  of  subsection  (a),  the 
income  tax  liability  of  an  individual  for  any  taxable  year  is  the 
amount  of  the  tax  imposed  by  chapter  1  on  such  individual  for  such 
taxable  year  (as  shown  on  his  return),  reduced  by  the  sum  of  the 
credits  (as  shown  in  his  return)  [allowable  under  section  33,  37,  38, 
40,  41,  42,  44,  44A,  44B,  44C,  44D,  44E,  44F,  44G,  and  44HJ  Allow- 
able under  part  IV  of  subchapter  A  of  chapter  1  (other  than  subpart 
C  thereof). 

(c)  Manner  and  Time  of  Designation. — A  designation  under 
subsection  (a)  may  be  made  with  respect  to  any  taxable  year — 

(1)  at  the  time  of  filing  the  return  of  the  tax  imposed  by 
chapter  1  for  such  taxable  year,  or 

(2)  at  any  other  time  (after  the  time  of  filing  the  return  of 
the  tax  imposed  by  chapter  1  for  such  taxable  year)  specified  in 
regulations  prescribed  by  the  Secretary. 

Such  designation  shall  be  made  in  such  manner  as  the  Secretary 
prescribes  by  regulations  except  that,  if  such  designation  is  made 
at  the  time  of  filing  the  return  of  the  tax  imposed  by  chapter  1  for 
such  taxable  year,  such  designation  shall  be  made  either  on  the 
first  page  of  the  return  or  on  the  page  bearing  the  taxpayer's  sig- 
nature. 

Subschapter  B — Miscellaneous  Provisions 

******* 

SEC.   6103.   CONFIDENTIALITY   AND   DISCLOSURE    OF   RETURNS  AND 
RETURN  INFORMATION 

(a)  General.  Rule. —  *  *  * 

******* 

(d)  Disclosure  to  State  Tax  Officials. — 

(1)  In  General. — Returns  and  return  information  with  re- 
spect to  taxes  imposed  by  chapters  1,  2,  6,  11,  12,  21,  23,  24,  31, 
32,  44,  45,  51,  and  52  and  subchapter  D  of  chapter  36  shall  be 
open  to  inspection  by,  or  disclosure  to,  any  State  agency,  body, 
or  commission,  or  its  legal  representative,  which  is  charged 
under  the  laws  of  such  State  with  responsibility  for  the  admin- 
istration of  State  tax  laws  for  the  purpose  of,  and  only  to  the 
extent  necessary  in,  the  administration  of  such  laws,  including 
any  procedures  with  respect  to  locating  any  person  who  may 
be  entitled  to  a  refund.  Such  inspection  shall  be  permitted,  or 
such  disclosure  made,  only  upon  written  request  by  the  head  of 
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such  agency,  body,  or  commission,  and  only  to  the  representa- 
tives of  such  agency,  body,  or  commission  designated  in  such 
written  request  as  the  individuals  who  are  to  inspect  or  to  re- 
ceive the  returns  or  return  information  on  behalf  of  such 
agency,  body,  or  commission.  Such  representative  shall  not  in- 
clude any  individual  who  is  the  chief  executive  officer  of  such 
State  or  who  is  neither  an  employee  of  legal  representative  of 
such  agency,  body,  or  commission  nor  a  person  described  in 
subsection  (n).  However,  such  return  information  shall  not  be 
disclosed  to  the  extent  that  the  Secretary  determines  that  such 
disclosure  would  identify  a  confidential  informant  or  seriously 
impair  any  civil  or  criminal  tax  investigation. 

******* 

(1)  Disclosure  of  Returns  and  Return  Information  for  Pur- 
poses Other  Than  Tax  Administration. — 

(1)  Disclosure  of  certain  returns  and  return  informa- 
tion TO  SOCIAL  SECURITY  ADMINISTRATION  AND  RAILROAD  RETIRE- 
MENT BOARD. — *  *  * 

******* 

(5)  Department  of  health,  education,  and  welfare. — 
Upon  written  request  by  the  Secretary  of  [Health,  Education, 
and  Welfare,]  Health  and  Human  Services  the  Secretary  may 
disclose  information  returns  filed  pursuant  to  part  III  of  sub- 
chapter A  of  chapter  61  of  this  subtitle  for  the  purpose  of  car- 
rying out,  in  accordance  with  an  agreement  entered  into  pur- 
suant to  section  232  of  the  Social  Security  Act,  an  effective 
return  processing  program. 

******* 

[(7)3  (8)  Disclosure  of  certain  return  information  by 
social  security  administration  to  state  and  local  child 
support  enforcement  agencies. — 

(A)  In  general. — Upon  written  request,  the  Commis- 
sioner of  Social  Security  shall  disclose  directly  to  officers 
and  employees  of  a  State  or  local  child  support  enforce- 
ment agency  return  information  from  returns  with  respect 
to  net  earnings  from  self-employment  (as  defined  in  sec- 
tion 1402),  wages  (as  defined  in  section  3121(a)  or  3401(a)), 
and  payments  of  retirement  income  which  have  been  dis- 
closed to  the  Social  Security  Administration,  as  provided 
by  paragraph  (1)  or  (5)  of  this  subsection. 

(B)  Restriction  on  disclosure. — The  Commissioner  of 
Social  Security  shall  disclose  return  information  under 
subparagraph  (A)  only  for  purposes  of,  and  to  the  extent 
necessary  in,  establishing  and  collecting  child  support  obli- 
gations from,  and  locating,  individuals  owing  such  obliga- 
tions. For  purposes  of  the  preceding  sentence,  the  term 
"child  support  obligations"  only  includes  obligations  which 
are  being  enforced  pursuant  to  a  plan  described  in  section 
454  of  the  Social  Security  Act  which  has  been  approved  by 
the  Secretary  of  Health  and  Human  Services  under  part  D 
of  title  IV  of  such  Act. 
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(C)   State   or   local   child   support  enforcement 
agency. — For  purposes  of  this  paragraph,  the  term  "State 
or  local  child  support  enforcement  agency''  means  any 
agency  of  a  State  or  political  subdivision  thereof  operating 
pursuant  to  a  plan  described  in  subparagraph  (B). 
(9)  Disclosure  of  alcohol  fuel  producers  to  administra- 
tors of  state  alcohol  laws. — Notwithstanding  any  other  pro- 
vision of  this  section,  the  Secretary  may  disclose — 

(A)  the  name  and  address  of  any  person  who  is  qualified 
to  produce  alcohol  for  fuel  use  under  section  5181,  and 

(B)  the  location  of  any  premises  to  be  used  by  such  person 
in  producing  alcohol  for  fuel, 

to  any  State  agency,  body,  or  commission,  or  its  legal  representa- 
tive, which  is  charged  under  the  laws  of  such  State  with  re- 
sponsibility for  administration  of  State  alcohol  laws  solely  for 
use  in  the  administration  of  such  laws. 

%  ;fc  :jc  %  :jc  *  * 

(p)  Procedure  and  Recordkeeping. — 

(1)  Manner,  time,  and  place  of  inspection.— Requests  for 
the  inspection  or  disclosure  of  a  return  or  return  information 
and  such  inspection  or  disclosure  shall  be  made  in  such 
manner  and  at  such  time  and  place  as  shall  be  prescribed  by 
the  Secretary. 

(2)  Procedure. — 

(A)  Reproduction  of  returns. — A  reproduction  or  certi- 
fied reproduction  of  a  return  shall,  upon  written  request, 
be  furnished  to  any  person  to  whom  disclosure  or  inspec- 
tion of  such  return  is  authorized  under  this  section.  A  rea- 
sonable fee  may  be  prescribed  for  furnishing  such  repro- 
duction or  certified  reproduction. 

(B)  Disclosure  of  return  information. — Return  infor- 
mation disclosed  to  any  person  under  the  provisions  of  this 
title  may  be  provided  in  the  form  of  written  documents,  re- 
productions of  such  documents,  films  or  photoimpressions, 
or  electronically  produced  tapes,  disks,  or  records,  or  by 
any  other  mode  or  means  which  the  Secretary  determines 
necessary  or  appropriate.  A  reasonable  fee  may  be  pre- 
scribed for  furnishing  such  return  information. 

(C)  Use  of  reproductions. — Any  reproduction  of  any 
return,  document,  or  other  matter  made  in  accordance 
with  this  paragraph  shall  have  the  same  legal  status  as 
the  original,  and  any  such  reproduction  shall,  if  properly 
authenticated,  be  admissible  in  evidence  in  any  judicial  or 
administrative  proceeding  as  if  it  were  the  original,  wheth- 
er or  not  the  original  is  in  existence. 

(3)  Records  of  inspection  and  disclosure. — 

(A)  System  of  recordkeeping. — Except  as  otherwise  pro- 
vided by  this  paragraph,  the  Secretary  shall  maintain  a 
permanent  system  of  standardized  records  or  accountings 
of  all  requests  for  inspection  or  disclosure  of  returns  and 
return  information  (including  the  reasons  for  and  dates  of 
such  requests)  and  of  returns  and  return  information  in- 
spected or  disclosed  under  this  section.  Notwithstanding 
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the  provisions  of  section  522a(c)  of  title  5,  United  States 
Code,  the  Secretary  shall  not  be  required  to  maintain  a 
record  or  accounting  of  requests  for  inspection  or  disclo- 
sure of  returns  and  return  information,  or  of  returns  and 
return  information  inspected  or  disclosed,  under  the  au- 
thority of  subsections  (c),  (e),  (h)(1),  (3)(A),  or  (4),  (i)(4)  or 

(7)  (A)(ii),  (k)(l),  (2),  or  (6),  (1)(1),  (4)(B),  [(5),  or  (7)3  (5),  (7), 

(8)  ,  or  (9),  (m),  or  (n).  The  records  or  accountings  required 
to  be  maintained  under  this  paragraph  shall  be  available 
for  examination  by  the  Joint  Committee  on  Taxation  or 
the  Chief  of  Staff  of  such  joint  committee.  Such  record  or 
accounting  shall  also  be  available  for  examination  by  such 
person  or  persons  as  may  be,  but  only  to  the  extent,  au- 
thorized to  make  such  examination  under  section  552a(c)(3) 
of  title  5,  United  States  Code. 

(B)  Report  by  the  secretary. — The  Secretary  shall, 
within  90  days  after  the  close  of  each  calendar  year,  fur- 
nish to  the  Joint  Committee  on  Taxation  a  report  with  re- 
spect to,  or  summary  of,  the  records  or  accountings  de- 
scribed in  subparagraph  (A)  in  such  form  and  containing 
such  information  as  such  joint  committee  or  the  Chief  of 
Staff  of  such  joint  committee  may  designate.  Such  report 
or  summary  shall  not,  however,  include  a  record  or  ac- 
counting of  any  request  by  the  President  under  subsection 
(g)  for,  or  the  disclosure  in  response  to  such  request  of,  any 
return  or  return  information  with  respect  to  any  individu- 
al who,  at  the  time  of  such  request,  was  an  officer  or  em- 
ployee of  the  executive  branch  of  the  Federal  Government. 
Such  report  or  summary,  or  any  part  thereof,  may  be  dis- 
closed by  such  joint  committee  to  such  persons  and  for 
such  purposes  as  the  joint  committee  may,  by  record  vote 
of  a  majority  of  the  members  of  the  joint  committee,  deter- 
mine. 

(C)  Public  report  on  disclosures. — The  Secretary  shall, 
within  90  days  after  the  close  of  each  calendar  year,  fur- 
nish to  the  Joint  Committee  on  Taxation  for  disclosure  to 
the  public  a  report  with  respect  to  the  records  or  account- 
ings described  in  subparagraph  (A)  which — 

(i)  provides  with  respect  to  each  Federal  agency, 
each  agency,  body,  or  commission  described  in  subsec- 
tion (d),  (i)(3)(B)(i)  or  (1)(6),  and  the  General  Accounting 
Office  the  number  of— 

(I)  requests  for  disclosure  of  return  and  return 
information, 

(II)  instances  in  which  returns,  and  return  infor- 
mation were  disclosed  pursuant  to  such  requests 
or  otherwise, 

(III)  taxpayers  whose  returns  or  return  informa- 
tion with  respect  to  whom,  were  disclosed  pursu- 
ant to  such  requests,  and 

(ii)  describes  the  general  purposes  for  which  such  re- 
quests were  made. 
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(4)  Safeguards. — Any  Federal  agency  described  in  subsec- 
tion (h)(2),  (h)(6),  (i)(l),  (2),  (3),  or  (5),  (j)(D  or  (2),  (1)(1),  (2),  (3),  or 
(5),  or  (o)(l),  the  General  Accounting  Office,  or  any  agency, 
body,  or  commission  described  in  subsection  (d),  (i)(3)(B)(i),  or 
[(1)(6),  or  (7)]  (1X6),  (7),  (8),  or  (9)  shall,  as  a  condition  for  re- 
ceiving returns  or  return  information — 

(A)  establish  and  maintain,  to  the  satisfaction  of  the  Sec- 
retary, a  permanent  system  of  standardized  records  with 
respect  to  any  request,  the  reason  for  such  request,  and 
the  date  of  such  request  made  by  or  of  it  and  any  disclo- 
sure of  return  or  return  information  made  by  or  to  it; 

(B)  establish  and  maintain,  to  the  satisfaction  of  the  Sec- 
retary, a  secure  area  or  place  in  which  such  returns  or 
return  information  shall  be  stored; 

(C)  restrict,  to  the  satisfaction  of  the  Secretary,  access  to 
the  returns  or  return  information  only  to  persons  whose 
duties  or  responsibilities  require  access  and  to  whom  dis- 
closure may  be  made  under  the  provisions  of  this  title; 

(D)  provide  such  other  safeguards  which  the  Secretary 
determines  (and  which  he  prescribes  in  regulations)  to  be 
necessary  or  appropriate  to  protect  the  confidentiality  of 
the  returns  or  return  information; 

(E)  furnish  a  report  to  the  Secretary,  at  such  time  and 
containing  such  information  as  the  Secretary  may  pre- 
scribe, which  describes  the  procedures  established  and  uti- 
lized by  such  agency,  body,  or  commission  or  the  General 
Accounting  Office  for  ensuring  the  confidentiality  of  re- 
turns and  return  information  required  by  this  paragraph; 
and 

(F)  upon  completion  of  use  of  such  returns  or  return  in- 
formation— 

(i)  in  the  case  of  an  agency,  body,  or  commission  de- 
scribed in  subsection  (d),  (i)(3)(B)(i),  or  [(1)(6)  or  (7)] 
(1X6),  (7),  (8),  or  (9),  return  to  the  Secretary  such  re- 
turns or  return  information  (along  with  any  copies 
made  therefrom)  or  make  such  returns  or  return  infor- 
mation undisclosable  in  any  manner  and  furnish  a 
written  report  to  the  Secretary  describing  such 
manner;  and 

(ii)  in  the  case  of  an  agency  described  in  subsections 
(h)(2),  (h)(6),  (i)(l),  (2),  (3),  or  (5),  (j)(D  or  (2),  (1)(1),  (2),  (3), 
or  (5),  or  (o)(l),  or  the  General  Accounting  Office, 
either — 

(I)  return  to  the  Secretary  such  returns  or 
return  information  (along  with  any  copies  made 
therefrom), 

(II)  otherwise  make  such  returns  or  return  in- 
formation undisclosable,  or 

(III)  to  the  extent  not  so  returned  or  made  un- 
disclosable, ensure  that  the  conditions  of  subpara- 
graphs (A),  (B),  (C),  (D),  and  (E)  of  this  paragraph 
continue  to  be  met  with  respect  to  such  returns  or 
return  information, 
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except  that  the  conditions  of  subparagraphs  (A),  (B),  (C),  (D), 
and  (E)  shall  cease  to  apply  with  respect  to  any  return  or 
return  information  if,  and  to  the  extent  that,  such  return  or 
return  information  is  disclosed  in  the  course  of  any  judicial  or 
administrative  proceeding  and  made  a  part  of  the  public  record 
thereof.  If  the  Secretary  determines  that  any  such  agency, 
body,  or  commission  or  the  General  Accounting  Office  has 
failed  to,  or  does  not,  meet  the  requirements  of  this  paragraph, 
he  may,  after  any  proceedings  for  review  established  under 
paragraph  (7),  take  such  actions  as  are  necessary  to  ensure 
such  requirements  are  met,  including  refusing  to  disclose  re- 
turns or  return  information  to  such  agency,  body,  or  commis- 
sion or  the  General  Accounting  Office  until  he  determines  that 
such  requirements  have  been  or  will  be  met.  In  the  case  of  any 
agency  which  receives  any  mailing  address  under  subsection 
(m)(2)  or  (4)  and  which  discloses  any  such  mailing  address  to 
any  agent,  this  paragraph  shall  apply  to  such  agency  and  each 
such  agent  (except  that,  in  the  case  of  an  agent,  any  report  to 
the  Secretary  or  other  action  with  respect  to  the  Secretary 
shall  be  made  or  taken  through  such  agency). 

******* 

SEC.  6104.  PUBLICITY  OF  INFORMATION  REQUIRED  FROM  CERTAIN 
EXEMPT  ORGANIZATIONS  AND  CERTAIN  TRUSTS. 

(a)  Inspection  of  Applications  for  Tax  Exemption- 
CD  Public  inspection. — 

(A)  Organizations  described  in  section  50 1. — If  an  or- 
ganization described  in  section  501  (c)  or  (d)  is  exempt  from 
taxation  under  section  501(a)  for  any  taxable  year,  the  ap- 
plication filed  by  the  organization  with  respect  to  which 
the  Secretary  made  his  determination  that  such  organiza- 
tion was  entitled  to  exemption  under  section  501(a),  togeth- 
er with  any  papers  submitted  in  support  of  such  applica- 
tion, and  any  letter  or  other  document  issued  by  the  Inter- 
nal Revenue  Service  with  respect  to  such  application  shall 
be  open  to  public  inspection  at  the  national  office  of  the 
Internal  Revenue  Service.  In  the  case  of  any  application 
filed  after  the  date  of  the  enactment  of  this  subparagraph, 
a  copy  of  such  application  and  such  letter  or  document 
shall  be  open  to  public  inspection  at  the  appropriate  field 
office  of  the  Internal  Revenue  Service  (determined  under 
regulations  prescribed  by  the  Secretary).  Any  inspection 
under  this  subparagraph  may  be  made  at  such  times,  and 
in  such  manner,  as  the  Secretary  shall  by  regulations  pre- 
scribe. After  the  application  of  any  organization  has  been 
opened  to  public  inspection  under  this  subparagraph,  the 
Secretary  shall,  on  the  request  of  any  person  with  respect 
to  such  organization,  furnish  a  statement  indicating  the 
subsection  and  paragraph  of  section  501  which  it  has  been 
determined  describes  such  organization. 

(B)  Pension,  etc.,  plans. — The  following  shall  be  open  to 
public  inspection  at  such  times  and  in  such  places  as  the 
Secretary  may  prescribe; 
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(i)  any  application  filed  with  respect  to  the  qualifica- 
tion of  a  pension,  profit-sharing,  or  stock  bonus  plan 
under  section  401(a) [,  403(a),  or  405(a),]  or  403(a),  an 
individual  retirement  account  described  in  section 
408(a),  or  an  individual  retirement  annuity  described 
in  section  408(b), 

(ii)  any  application  filed  with  respect  to  the  exemp- 
tion from  tax  under  section  501(a)  of  an  organization 
forming  part  of  a  plan  or  account  referred  to  in  clause 

(iii)  any  papers  submitted  in  support  of  an  applica- 
tion referred  to  in  clause  (i)  or  (ii),  and 

(iv)  any  letter  or  other  document  issued  by  the  Inter- 
nal Revenue  Service  and  dealing  with  the  qualifica- 
tion referred  to  in  clause  (i)  or  the  exemption  from  tax 
referred  to  in  clause  (ii). 

Except  in  the  case  of  a  plan  participant,  this  subparagraph 
shall  not  apply  to  any  plan  referred  to  in  clause  (i)  having 
not  more  than  25  participants. 

(C)  Certain  names  and  compensation  not  to  be  open 
to  public  inspection. — In  the  case  of  any  application,  doc- 
ument, or  other  papers,  referred  to  in  subparagraph  (B), 
information  from  which  the  compensation  (including  de- 
ferred compensation)  of  any  individual  may  be  ascertained 
shall  not  be  opened  to  public  inspection  under  subpara- 
graph (B). 

(D)  Withholding  of  certain  other  information. — 
Upon  request  of  the  organization  submitting  any  support- 
ing papers  described  in  subparagraph  (A)  or  (B),  the  Secre- 
tary shall  withhold  from  public  inspection  any  information 
contained  therein  which  he  determines  relates  to  any 
trade  secret,  patent,  process,  style  of  work,  or  apparatus,  of 
the  organization,  if  he  determines  that  public  disclosure  of 
such  information  would  adversely  affect  the  organization. 
The  Secretary  shall  withhold  from  public  inspection  any 
information  contained  in  supporting  papers  described  in 
subparagraph  (A)  or  (B)  the  public  disclosure  of  which  he 
determines  would  adversely  affect  the  national  defense. 

(2)  Inspection  by  committee  of  congress. — Section  6103(f) 
shall  apply  with  respect  to — 

(A)  the  application  for  exemption  of  any  organization  de- 
scribed in  section  501  (c)  or  (d)  which  is  exempt  from  tax- 
ation under  section  501(a)  for  any  taxable  year,  and  any 
application  referred  to  in  subparagraph  (B)  of  subsection 
(a)(1)  of  this  section,  and 

(B)  any  other  papers  which  are  in  the  possession  of  the 
Secretary  and  which  relate  to  such  application, 

as  if  such  papers  constituted  returns. 

******* 

(d)  Public  Inspection  of  Private  Foundations'  Annual  Re- 
turns.— The  annual  return  required  to  be  filed  under  section  6033 
(relating  to  returns  by  exempt  organizations)  by  any  organization 
which  is  a  private  foundation  within  the  meaning  of  section  509(a) 
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shall  be  made  available  by  the  foundation  managers  for  inspection 
at  the  principal  office  of  the  foundation  during  regular  business 
hours  by  any  citizen  on  request  made  within  180  days  after  the 
date  of  the  publication  of  notice  of  its  availability.  Such  notice  shall 
be  published,  not  later  than  the  day  prescribed  for  filing  such 
annual  return  (determined  with  regard  to  any  extension  of  time  for 
filing),  in  a  newspaper  having  general  circulation  in  the  county  in  j 
which  the  principal  office  of  the  private  foundation  is  located.  The 
notice  shall  state  that  the  annual  return  of  the  private  foundation 
is  available  at  its  principal  office  for  inspection  during  regular 
business  hours  by  any  citizen  who  requests  it  within  180  days  after 
the  date  of  such  publication,  and  shall  state  the  address  and  the 
telephone  number  of  the  private  foundation's  principal  office  and 
the  name  of  its  principal  manager. 

******* 

i '  ' 

CHAPTER  62— TIME  AND  PLACE  FOR  PAYING 

TAX 


******* 

i 

Subchapter  A — Place  and  Due  Date  for  Payment  of  Tax 

Sec.  6151.  Time  and  place  for  paying  tax  shown  on  returns. 
Sec.  6152.  Installment  payments. 

[Sec.  6153.  Installment  payments  of  estimated  income  tax  by  individuals.] 
Sec.  6154.  Installment  payments  of  estimated  income  tax  by  corporations. 
Sec.  6155.  Payment  on  notice  and  demand. 

Sec.  6156.  Installment  payments  of  tax  on  use  of  highway  motor  vehicles. 
Sec.  6157.  Payment  of  Federal  unemployment  tax  on  quarterly  or  other  time  period 
basis. 

Sec.  6158.  Installment  payment  of  tax  attributable  to  divestitures  pursuant  to  Bank 
Holding  Company  Act  Amendments  of  1970. 

******* 

SEC.  6153.  INSTALLMENT  PAYMENTS  OF  ESTIMATED  INCOME  TAX  BY  IN-  j 
DIVIDUALS. 

(a)  General  Rule. — The  amount  of  estimated  tax  (as  defined  in  | 
section  6015(d))  with  respect  to  which  a  declaration  is  required  | 
under  section  6015  shall  be  be  paid  as  follows: 

[(1)  If  the  declaration  is  filed  on  or  before  April  15  of  the 
taxable  year,  the  estimated  tax  shall  be  paid  in  four  equal  in- 
stallments. The  first  installment  shall  be  paid  at  the  time  of 
the  filing  of  the  declaration,  the  second  and  third  on  June  15  j 
and  September  15,  respectively,  of  the  taxable  year,  and  the 
fourth  on  January  15  of  the  succeeding  taxable  year. 

[(2)  If  the  declaration  is  filed  after  April  15  and  not  after 
June  15  of  the  taxable  year,  and  is  not  required  by  section 
6073(a)  to  be  filed  on  or  before  April  15  of  the  taxable  year,  the 
estimated  tax  shall  be  paid  in  three  equal  installments.  The 
first  installment  shall  be  paid  at  the  time  of  the  filing  of  the 
declaration,  the  second  on  September  15  of  the  taxable  year, 
and  the  third  on  January  15  of  the  succeeding  taxable  year. 

[(3)  If  the  declaration  is  filed  after  June  15  and  not  after 
September  15  of  the  taxable  year,  and  is  not  required  by  sec- 
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tion  6073(a)  to  be  filed  on  or  before  June  15  of  the  taxable  year, 
the  estimated  tax  shall  be  paid  in  two  equal  installments.  The 
first  installment  shall  be  paid  at  the  time  of  the  filing  of  the 
declaration,  and  the  second  on  January  15  of  the  succeeding 
taxable  year. 

[(4)  If  the  declaration  is  filed  after  September  15  of  the  tax- 
able year,  and  is  not  required  by  section  6073(a)  to  be  filed  on 
or  before  September  15  of  the  taxable  year,  the  estimated  tax 
shall  be  paid  in  full  at  the  time  of  the  filing  of  the  decalartion. 

[(5)  If  the  declaration  is  filed  after  the  time  prescribed  in 
section  6073(a)  (including  cases  in  which  an  extension  of  time 
for  filing  the  declaration  has  been  granted  under  section  6081), 
paragraphs  (2),  (3),  and  (4)  of  this  subsection  shall  not  apply, 
and  there  shall  be  paid  at  the  time  of  such  filing  all  install- 
ments of  estimated  tax  which  would  have  been  payable  on  or 
before  such  time  if  the  declaration  had  been  filed  within  the 
time  prescribed  in  section  6073(a),  and  the  remaining  install- 
ments shall  be  paid  at  the  times  at  which,  and  in  the  amounts 
in  which,  they  would  have  been  payable  if  the  declaration  had 
been  so  filed 

[(b)  Farmers  or  Fishermen. — If  an  individual  referred  to  in  sec- 
tion 6073(b)  (relating  to  income  from  farming  or  fishing)  makes  a 
declaration  of  estimated  tax  after  September  15  of  the  taxable  year 
and  on  or  before  January  15  of  the  succeeding  taxable  year,  the  es- 
timated tax  shall  be  paid  in  full  at  the  time  of  the  filing  of  the  dec- 
laration. 

[(c)  Amendments  of  Declaration. — If  any  amendment  of  a  dec- 
laration is  filed,  the  remaining  installments,  if  any,  shall  be  ratra- 
bly  increased  or  decreased,  as  the  case  may  be,  to  reflect  the  in- 
crease or  decrease,  as  the  case  may  be,  in  the  estimated  tax  by 
reason  of  such  amendment,  and  if  any  amendment  is  made  after 
September  15  of  the  taxable  year,  any  increaase  in  the  estimated 
tax  by  reason  thereof  shall  be  paid  at  the  time  of  making  such 
amendment. 

[(d)  Application  to  Short  Taxable  Years. — The  application  of 
this  section  to  taxable  years  of  less  than  12  months  shall  be  in  ac- 
cordance with  regulations  prescribed  by  the  Secretary. 

[(e)  Fiscal  Years. — In  the  application  of  this  section  to  the  case 
of  a  taxable  year  beginning  on  any  date  other  than  January  1, 
there  shall  be  substituted,  for  the  months  specified  in  this  section, 
the  months  which  correspond  thereto. 

[(f)  Installments  Paid  in  Advance.— At  the  election  of  the  indi- 
vidual, any  installment  of  the  estimated  tax  may  be  paid  prior  to 
the  date  prescribed  for  its  payment. 

[(g)  Special  Rules  for  Taxable  Years  Beginning  After 
1982. — In  the  case  of  taxable  years  beginning  after  1982 — 

[(1)  this  section  shall  be  applied  as  if  the  requirements  of 
sections  6015  and  6073  remained  in  effect,  and 

[(2)  the  amount  of  the  estimated  tax  taken  into  account 
under  this  section  shall  be  determined  under  rules  similar  to 
the  rules  of  subsections  (b)  and  (d)  of  section  6654.] 
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CHAPTER  63— ASSESSMENT 

******* 

Subchapter  A — In  General 

******* 

SEC.  6201.  ASSESSMENT  AUTHORITY. 

(a)  Authority  of  Secretary. — The  Secretary  is  authorized  and 
required  to  make  the  inquires,  determinations,  and  assessments  of 
all  taxes  (including  interest,  additional  amounts,  additions  to  the 
tax,  and  assessable  penalties)  imposed  by  this  title,  or  accruing 
under  any  former  internal  revenue  law,  which  have  not  been  duly 
paid  by  stamp  at  the  time  and  in  the  manner  provided  by  law. 
Such  authority  shall  extend  to  and  include  the  following: 

(1)  Taxes  shown  on  return. — *  *  * 
******* 

(4)  Erroneous  credit  under  section  [39  or  43]  32  or  34. — If 
on  any  return  or  claim  for  refund  of  income  taxes  under  subti- 
tle A  there  is  an  overstatement  of  the  credit  allowable  by  sec- 
tion [39]  34  (relating  to  certain  uses  of  gasoline  and  special 
fuels)  or  section  [43]  32  (relating  to  earned  income),  the 
amount  so  overstated  which  is  allowed  against  the  tax  shown 
on  the  return  or  which  is  allowed  as  a  credit  or  refund  may  be 
assessed  by  the  Secretary  in  the  same  manner  as  in  the  case  of 
a  mathematical  or  clerical  error  appearing  upon  the  return, 
except  that  the  provisions  of  section  6213(b)(2)  (relating  to 
abatement  of  mathematical  or  clerical  error  assessments)  shall 
not  apply  with  regard  to  any  assessment  under  this  paragraph. 

(b)  Amount  Not  To  Be  Assessed. — 

[(1)  Estimated  income  tax. — No  unpaid  amount  of  estimat- 
ed tax  under  section  6153  or  6154  shall  be  assessed.]  (1)  Esti- 
mated income  tax. — No  unpaid  amount  of  estimated  income 
tax  required  to  be  paid  under  section  6154  or  6654  shall  be  as- 
sessed. 

(2)  Federal  unemployment  tax. — No  unpaid  amount  of  Fed- 
eral unemployment  tax  for  any  calendar  quarter  or  other 
period  of  a  calendar  year,  computed  as  provided  in  section 
6157,  shall  be  assessed. 

******* 

Subchapter  B — Deficiency  Procedures  in  the  Case  of 
Income,  Estate,  Gift,  and  Certain  Excise  Taxes. 

******* 

SEC.  6211.  DEFINITION  OF  A  DEFICIENCY. 

(a)  In  General. — *  *  * 

(b)  Rules  for  Application  of  Subsection  (a).— For  purposes  of 
this  section — 

(1)  The  tax  imposed  by  subtitle  A  and  the  tax  shown  on  the 
return  shall  both  be  determined  without  regard  to  payments 
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on  account  of  estimated  tax,  without  regard  to  the  credit  under 
section  31,  without  regard  to  [so  much  of  the  credit  under  sec- 
tion 32  as  exceeds  2  percent  of  the  interest  on  obligations  de- 
scribed in  section  1451]  the  credit  under  section  33,  and  with- 
out regard  to  any  credits  resulting  from  the  collection  of 
amounts  assessed  under  section  6851  (relating  to  termination 
assessments). 

******* 

(4)  The  tax  imposed  by  subtitle  A  and  the  tax  shown  on  the 
return  shall  both  be  determined  without  regard  to  the  credit 
under  section  [39,]  34,  unless,  without  regard  to  such  credit, 
the  tax  imposed  by  subtitle  A  exceeds  the  excess  of  the  amount 
specified  in  subsection  (a)(1)  over  the  amount  specified  in  sub- 
section (a)(2). 

*  *  *  *  *  *  * 

SEC.  6213.  RESTRICTIONS  APPLICABLE  TO  DEFICIENCIES:  PETITION  TO 
TAX  COURT. 

(a)  Time  for  Filing  Petition  and  Restriction  on  Assess- 
ment.—* *  * 

******* 

(h)  Cross  References. — 

(1)  For  assessment  as  if  a  mathematical  error  on  the  return, 
in  the  case  of  erroneous  claims  for  income  tax  prepayment 
credits,  see  section  6201(a)(3). 

(2)  For  assessments  without  regard  to  restrictions  imposed  by 
this  section  in  the  case  of— 

(A)  Recovery  of  foreign  income  taxes,  see  section  905(c). 

(B)  Recovery  of  foreign  estate  tax,  see  section  2016. 

(3)  For  assessment  as  if  a  mathematical  error  on  the  return, 
in  the  case  of  erroneous  claims  for  credits  under  section  [39,] 
32  or  34,  see  section  6201(a)(4). 

(4)  For  provision  that  this  subchapter  shall  not  apply  in  the 
case  of  computational  adjustments  attributable  to  partnership 
items,  see  section  6230(a). 

*  *  -:'l,V  *  *  *  * 


Subchapter  C — Tax  Treatment  of  Partnership  Items 

Sec.  6221.  Tax  treatment  determined  at  partnership  level. 

******* 

Sec  6230.  Additional  administrative  provisions. 

Sec  6231.  Definitions  and  special  rules. 

Sec  6232.  Extension  of  subchapter  to  windfall  profit  tax. 

"Sec.  6233.  Extension  to  entities  filing  partership  returns,  etc.  " 

******* 


SEC.  6230.  ADDITIONAL  ADMINISTRTATIVE  PROVISIONS 

(a)  Normal  Deficiency  Proceedings  Do  Not  Apply  to  Computa- 
tional Adjustments. —  *  *  * 

******* 
(c)  Claims  Arising  Out  of  Erroneous  Computation,  Etc. — 
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(1)  In  general. — A  partner  may  file  a  claim  for  refund  on 
the  grounds  that — 

(A)  the  Secretary  erroneously  computed  any  computa- 
tional adjustment  necessary — 

(i)  to  make  the  partnership  items  on  the  partner's 
return  consistent  with  the  treatment  of  the  partner- 
ship items  on  the  partnership  return,  or 

(ii)  to  apply  to  the  partner  a  settlement,  a  final  par- 
tership  administrative  adjustment,  or  the  decision  of  a 
court  in  an  action  brought  under  section  6226  or  sec- 
tion 6228(a),  or 

(B)  the  Secretary  failed  to  allow  a  credit  or  to  make  a 
refund  to  the  partner  in  the  amount  of  the  overpayment 
attributable  to  the  application  to  the  partner  of  a  settle- 
ment, a  final  partnership  administrative  adjustment,  or 
the  decision  of  a  court  in  an  action  brought  under  section 
6226  or  section  6228(a)  [(or  erroneously  computed  the 
amount  of  any  such  credit  or  refund)] . 

******* 

SEC  6231.  DEFINITIONS  AND  SPECIAL  RULES, 
(a)  Definitions. — For  purposes  of  this  subchapter — 
(1)  Partnership. —  *  *  * 

******* 

(9)  Pass-thru  partner.— The  term  "pass-thru  partner" 
means  a  partnership,  estate,  trust,  [electing  small  business 
corporation]  S  corporation,  nominee,  or  other  similar  person 
through  whom  other  persons  hold  an  interest  in  the  partner- 
ship with  respect  to  which  proceedings  under  this  subchapter 
are  conducted. 

******* 

(f)  Special  Rule  for  Losses  and  Credits  of  Foreign  Partner- 
ships.— Except  to  the  extent  otherwise  provided  in  regulations,  in 
the  case  of  any  partnership  the  tax  matters  partner  of  which  re- 
sides outside  the  United  States  or  the  books  of  which  are  main- 
tained outside  the  United  States,  no  loss  or  credit  shall  be  allow- 
able to  any  partner  unless  section  6031  is  complied  with  for  the 
partnership's  taxable  year  in  which  such  [deduction]  loss  or 
credit  arose  at  such  time  as  the  Secretary  prescribes  by  regula- 
tions. 

******* 

SEC.  6233.  EXTENSION  TO  ENTITIES  FILING  PARTNERSHIP  RETURNS,  ETC. 

(a)  General  Rule. — If  a  partnership  return  is  filed  by  an  entity 
for  a  taxable  year  but  it  is  determined  that  the  entity  is  not  a  part- 
nership for  such  year,  then,  to  the  extent  provided  in  regulations, 
the  provisions  of  this  subchapter  are  hereby  extended  in  respect  of 
such  year  to  such  entity  and  its  items  and  to  persons  holding  an  in- 
terest in  such  entity. 

(b)  Similar  Rules  in  Certain  Cases.— If  for  any  taxable  year— 
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(1)  an  entity  files  a  return  as  an  S  corporation  but  it  is  deter- 
mined that  the  entity  was  not  an  S  corporation  for  such  year,  or 

(2)  a  partnership  return  or  S  corporation  return  is  filed  but  it 
is  determined  that  there  is  no  entity  for  such  taxable  year, 

then,  to  the  entent  provided  in  regulations,  rules  similar  to  the  rules 
of  subsection  (a)  shall  apply. 

CHAPTER  64— COLLECTION 

******* 

Subchapter  B — Receipt  of  Payment 

******* 

SEC.  6311.  PAYMENT  BY  CHECK  OR  MONEY  ORDER. 

(a)  Authority  To  Receive. — It  shall  be  lawful  for  the  Secretary 
to  receive  for  internal  revenue  taxes,  or  in  payment  for  internal 
revenue  stamps,  checks  or  money  orders,  to  the  extent  and  under 
the  conditions  provided  in  regulations  prescribed  by  the  Secretary. 

(b)  Check  or  Money  Order  Unpaid- 

CD  Ultimate  liability. — If  a  check  or  money  order  so  re- 
ceived is  not  duly  paid,  the  person  by  whom  such  check  or 
money  order  has  been  tendered  shall  remain  liable  for  the  pay- 
ment of  the  tax  or  for  the  stamps,  and  for  all  legal  penalties 
and  additions,  to  the  same  extent  as  if  such  check  or  money 
order  had  not  been  tendered. 

(2)  Liability  of  banks  and  others. — If  any  certified,  treasur- 
er's or  cashier's  check  (or  other  guaranteed  draft)  or  any  money 
order  so  received  is  not  duly  paid,  the  United  States  shall,  in 
addition  to  its  right  to  exact  payment  from  the  party  originally 
indebted  therefor,  have  a  lien  for  the  amount  of  such  check  (or 
draft)  upon  all  the  assets  of  [the  bank  or  trust  company]  the 
financial  institution  on  which  drawn  or  for  the  amount  of  such 
money  order  upon  all  the  assets  of  the  issuer  thereof;  and  such 
amount  shall  be  paid  out  of  such  assets  in  preference  to  any 
other  claims  whatsoever  against  such  [bank]  financial  insti- 
tution or  issuer  except  the  necessary  costs  and  expenses  of  ad- 
ministration and  the  reimbursement  of  the  United  States  for 
the  amount  expended  in  the  redemption  of  the  circulating 
notes  of  such  [bank]  financial  institution. 

******* 

Subchapter  D — Seizure  of  Property  for  Collection  of 

Taxes 

******* 

SEC.  6334.  PROPERTY  EXEMPT  FROM  LEVY. 

(a)  Enumeration.—*  *  * 

******* 

(c)  No  Other  Property  Exempt. — Notwithstanding  any  other 
law  of  the  United  States  (including  section  207  of  the  Social  Secu- 
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rity  Act),  no  property  or  rights  to  property  shall  be  exempt  from 
levy  other  than  the  property  specifically  made  exempt  by  subsec- 
tion (a). 

******* 
CHAPTER  64— COLLECTION 

******* 

Subchapter  E — Collection  of  State  Individual  Taxes 

******* 

SEC.  6362.  QUALIFIED  STATE  INDIVIDUAL  INCOME  TAXES. 

(a)  Qualified  State  Individual  Income  Taxes  Defined.—*  *  * 

******* 

(c)  Qualified  Resident  Tax  Which  Is  a  Percentage  of  the  Fed- 
eral Tax. — 

(1)  In  general. — A  tax  meets  the  requirements  of  this  sub- 
section only  if  it  is  imposed  as  a  specified  percentage  of  the 
excess  of  the  taxes  imposed  by  chapter  1  over  the  sum  of  the 
credits  allowable  under  part  IV  of  subchapter  A  of  chapter  1 
(other  than  the  credits  allowable  by  sections  31  and  [39]  34). 

******* 

(e)  Requirements  Relating  to  Residence. — A  tax  imposed  by  a 
State  meets  the  requirements  of  this  subsection  only  if  for  purposes 
of  such  tax — 

(1)  Resident  individual.—*  *  * 

******* 

(5)  Current  collection  of  tax. — In  applying  chapter  24  (re- 
lating to  withholding  [and  section  6015  and  other  provisions 
relating  to  declarations  of  estimated  income]  and  provisions 
relating  to  estimated  income  tax  (and  amendments  thereto) — 

(A)  in  the  case  of  a  resident  tax,  an  individual  is  treated 
as  subject  to  the  tax  if  he  reasonably  expects  to  reside  in 
the  State  for  30  days  or  more  or  if  such  individual  is  a  resi- 
dent of  the  State  (within  the  meaning  of  paragraph  (1),  (2), 
or  (3)),  and 

(B)  in  the  case  of  a  nonresident  tax,  an  individual  is 
treated  as  subject  to  the  tax  if  he  reasonably  expects  to  re- 
ceive wage  and  other  business  income  (within  the  meaning 
of  subsection  (d)(2))  for  30  days  or  more  during  the  taxable 
year. 

******* 


CHAPTER  65— ABATEMENTS,  CREDITS,  AND 
REFUNDS 
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Subchapter  A — Procedure  in  General 

******* 

SEC.  6401.  AMOUNTS  TREATED  AS  OVERPAYMENTS. 

(a)  Assessment  and  Collection  After  Limitation  Period. — 
*  *  * 

(b)  Excessive  Credits. —  [If  the  amount  allowable  as  credits 
under  sections  31  (relating  to  tax  withheld  on  wages,  interest,  divi- 
dends, and  patronage  dividends),  39  (relating  to  certain  uses  of  gas- 
oline, special  fuels,  and  lubricating  oil),  and  43  (relating  to  earned 
income  credit),  exceeds  the  tax  imposed  by  subtitle  A  (reduced  by 
the  credits  allowable  under  subpart  A  of  part  IV  of  subchapter  A  of 
chapter  1,  other  than  the  credits  allowable  under  sections  31,  39 
and  43),  the  amount  of  such  excess  shall  be  considered  an  overpay- 
ment.} If  the  amount  allowable  as  credits  under  subpart  C  of  part 
IV  of  subchapter  A  of  chapter  1  (relating  to  refundable  credits)  ex- 
ceeds the  tax  imposed  by  subtitle  A  (reduced  by  the  credits  allowable 
under  subparts  A,  B,  and  D  of  such  part  IV),  the  amount  of  such 
excess  shall  be  considered  an  overpayment.  For  purposes  of  the  pre- 
ceding sentence,  any  credit  allowed  under  [paragraph  (1)  of  section 
32]  Section  33  (relating  to  withholding  of  tax  on  nonresident  aliens 
and  on  foreign  corporations)  to  a  nonresident  alien  individual  for  a 
taxable  year  with  respect  to  which  an  election  under  section 
6013(g)  or  (h)  is  in  effect  shall  be  treated  as  an  amount  allowable  as 
a  credit  under  section  31. 

******* 

SEC.  6405.  REPORTS  OF  REFUNDS  AND  CREDITS. 

(a)  By  Treasury  to  Joint  Committee. — No  refund  or  credit  of 
any  income,  war  profits,  excess  profits,  estate,  or  gift  tax,  or  any 
tax  imposed  with  respect  to  public  charities,  private  foundations, 
operators'  trust  funds,  pension  plans,  or  real  estate  investment 
trusts  under  chapter  41,  42,  43,  or  44,  in  excess  of  $200,000  shall  be 
made  until  after  the  expiration  of  30  days  from  the  date  upon 
which  a  report  giving  the  name  of  the  person  to  whom  the  refund 
or  credit  is  to  be  made,  the  amount  of  such  refund  or  credit,  and  a 
summary  of  the  facts  and  the  decision  of  the  Secretary,  is  submit- 
ted to  the  Joint  Committee  on  Taxation. 

******* 

(d)  Refunds  Attributable  to  Certain  Disaster  Losses. — If  any 
refund  or  credit  of  income  taxes  is  attributable  to  the  taxpayer's 
election  under  section  [165(h)]  165(i)  to  deduct  a  disaster  loss  for 
the  taxable  year  immediately  preceding  the  taxable  year  in  which 
the  disaster  occurred,  the  Secretary  is  authorized  in  his  discretion 
to  make  the  refund  or  credit,  to  the  extent  attributable  to  such 
election,  without  regard  to  the  provisions  of  subsection  (a)  of  this 
section.  If  such  refund  or  credit  is  made  without  regard  to  subsec- 
tion (a),  there  shall  thereafter  be  submitted  to  such  Joint  Commit- 
tee a  report  containing  the  matter  specified  in  subsection  (a)  as 
soon  as  the  Secretary  shall  determine  the  correct  amount  of  the 
tax  for  the  taxable  year  for  which  the  refund  or  credit  is  made. 
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Subchapter  B — Rules  of  Special  Application 

******* 

SEC.  6411.  TENTATIVE  CARRYBACK  AND  REFUND  ADJUSTMENTS. 

[(a)  Application  for  Adjustment. — A  taxpayer  may  file  an  ap- 
plication for  a  tentative  carryback  adjustment  of  the  tax  for  the 
prior  taxable  year  affected  by  a  net  operating  loss  carryback  pro- 
vided in  section  172(b),  by  an  investment  credit  carryback  provided 
in  section  46(b),  by  a  work  incentive  program  carryback  provided  in 
section  50A(b),  by  a  new  employee  credit  carryback  provided  in  sec- 
tion 53(b),  by  a  research  credit  carryback  provided  in  section 
44F(g)(2),  by  an  employee  stock  ownership  credit  carryback  pro- 
vided by  section  44G(b)(2)  or  by  a  capital  loss  carryback  provided  in 
section  1212(a)(1),  from  any  taxable  year.  The  application  shall  be 
verified  in  the  manner  prescribed  by  section  6065  in  the  case  of  a 
return  of  such  taxpayer,  and  shall  be  filed,  on  or  after  the  date  of 
filing  of  the  return  for  the  taxable  year  of  the  net  operating  loss, 
net  capital  loss,  unused  investment  credit,  unused  work  incentive 
program  credit,  unused  new  employee  credit,  unused  research 
credit,  or  unused  employee  stock  ownership  credit  from  which  the 
carryback  results  and  within  a  period  of  12  months  from  the  end  of 
such  taxable  year  (or,  with  respect  to  any  portion  of  an  investment 
credit  carryback,  a  work  incentive  program  carryback,  a  new  em- 
ployee credit  carryback,  a  research  credit  carryback,  or  employee 
stock  ownership  credit  carryback  from  a  taxable  year  attributable 
to  a  net  operating  loss  carryback  or  a  capital  loss  carryback  (or,  in 
the  case  of  a  work  incentive  program  carryback,  to  an  investment 
credit  carryback,  or,  in  the  case  of  a  new  employee  credit  carry- 
back, to  an  investment  credit  carryback  or  a  work  incentive  pro- 
gram carryback,  or  in  the  case  of  a  research  credit  carryback,  to  an 
investment  credit  carryback,  a  work  incentive  program  carryback, 
or  a  new  employee  credit  carryback,  or,  in  the  case  of  an  employee 
stock  ownership  credit  carryback,  to  an  investment  credit  carry- 
back, a  new  employee  credit  carryback  or  a  research  and  experi- 
mental credit  carryback)  from  a  subsequent  taxable  year  within  a 
period  of  12  months  from  the  end  of  such  subsequent  taxable  year), 
in  the  manner  and  form  required  by  regulations  prescribed  by  the 
Secretary.  The  application  shall  set  forth  in  such  detail  and  with 
such  supporting  data  and  explanation  as  such  regulations  shall  re- 
quire— 

[(1)  The  amount  of  the  net  operating  loss,  net  capital  loss, 
unused  investment  credit,  unused  work  incentive  program 
credit,  unused  new  employee  credit,  unused  research  credit,  or 
unused  employee  stock  ownership  credit;] 
(a)  Application  for  Adjustment.— A  taxpayer  may  file  an  appli- 
cation for  a  tentative  carryback  adjustment  of  the  tax  for  the  prior 
taxable  year  affected  by  a  net  operating  loss  carryback  provided  in 
section  172(b),  by  a  business  credit  carryback  provided  in  section  39, 
by  a  research  credit  carryback  provided  in  section  30(g)(2)  or  by  a 
capital  loss  carryback  provided  in  section  1212(a)(1),  from  any  tax- 
able year.  The  application  shall  be  verified  in  the  manner  pre- 
scribed by  section  6065  in  the  case  of  a  return  of  such  taxpayer  and 
shall  be  filed,  on  or  after  the  date  of  filing  for  the  return  for  the 
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taxable  year  of  the  net  operating  loss,  not  capital  loss,  or  unused 
business  credit  from  which  the  carryback  results  and  within  a 
period  of  12  months  after  such  taxable  year  or,  with  respect  to  any 
portion  of  a  research  credit  carryback  or  a  business  credit  carryback 
attributable  to  a  net  operating  loss  carryback  or  a  net  capital  loss 
carryback  from  a  subsequent  taxable  year,  within  a  period  of  12 
months  from  the  end  of  such  subsequent  taxable  year  (or,  with  re- 
spect to  any  portion  of  a  business  credit  carryback  attributable  to  a 
research  credit  carryback  from  a  subsequent  taxable  year  within  a 
period  of  12  months  from  the  end  of  such  subsequent  taxable  year), 
in  the  manner  and  form  required  by  regulations  prescribed  by  the 
Secretary.  The  applications  shall  set  forth  in  such  detail  and  with 
such  supporting  data  and  explanation  as  such  regulations  shall  re- 
quire— 

(1)  The  amount  of  the  net  operating  loss,  net  capital  loss, 
unused  research  credit,  or  unused  business  credit; 

(2)  The  amount  of  the  tax  previously  determined  for  the 
prior  taxable  year  affected  by  such  carryback,  the  tax  previous- 
ly determined  being  ascertained  in  accordance  with  the 
method  prescribed  in  section  1314(a); 

(3)  The  amount  of  decrease  in  such  tax,  attributable  to  such 
carryback,  such  decrease  being  determined  by  applying  the 
carryback  in  the  manner  provided  by  law  to  the  items  on  the 
basis  of  which  such  tax  was  determined; 

(4)  The  unpaid  amount  of  such  tax,  not  including  any 
amount  required  to  be  shown  under  paragraph  (5); 

(5)  The  amount,  with  respect  to  the  tax  for  the  taxable  year 
immediately  preceding  the  taxable  year  from  which  the  carry- 
back is  made,  as  to  which  an  extention  of  time  for  payment 
under  section  6164  is  in  effect;  and 

(6)  Such  other  information  for  purposes  of  carrying  out  the 
provisions  of  this  section  as  may  be  required  by  such  regula- 
tions. 

An  application  under  this  subsection  shall  not  constitute  a  claim 
for  credit  or  refund. 

(b)  Allowance  of  Adjustments. — Within  a  period  of  90  days 
from  the  date  on  which  an  application  for  a  tentative  carryback  ad- 
justment is  filed  under  subsection  (a),  or  from  the  last  day  of  the 
month  in  which  falls  the  last  date  prescribed  by  law  (including  any 
extension  of  time  granted  the  taxpayer)  for  filing  the  return  for  the 
taxable  year  of  the  net  operating  loss,  net  capital  loss,  [unused  in- 
vestment credit,  unused  work  incentive  program  credit,  unused 
new  employee  credit,  unused  research  credit,  or  unused  employee 
stock  ownership  credit]  unused  research  credit,  or  unused  business 
credit  from  which  such  carryback  results,  whichever  is  the  later, 
the  Secretary  shall  make,  to  the  extent  he  deems  practicable  in 
such  period,  a  limited  examination  of  the  application,  to  discover 
omissions  and  errors  of  computation  therein,  and  shall  determine 
the  amount  of  the  decrease  in  the  tax  attributable  to  such  carry- 
back upon  the  basis  of  the  application  and  the  examination,  except 
that  the  Secretary  may  disallow,  without  further  action,  any  appli- 
cation which  he  finds  contains  errors  of  computation  which  he 
deems  cannot  be  corrected  by  him  within  such  90-day  period  or  ma- 
terial omissions.  Such  decrease  shall  be  applied  against  any  unpaid 
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amount  of  the  tax  decreased  (including  any  amount  of  such  tax  as 
to  which  an  extension  of  time  under  section  6164  is  in  effect)  and 
any  remainder  shall  be  credited  against  any  unsatisfied  amount  of 
any  tax  for  the  taxable  year  immediately  preceding  the  taxable 
year  of  the  net  operating  loss,  net  capital  loss,  [unused  investment 
credit,  unused  work  incentive  program  credit,  unused  new  employ- 
ee credit,  unused  research  credit,  or  unused  employee  stock  owner- 
ship credit]  unused  research  credit,  or  unused  business  credit  the 
time  for  payment  of  which  tax  is  extended  under  section  6164.  Any 
remainder  shall,  within  such  90-day  period,  be  either  credited 
against  any  tax  or  installment  thereof  then  due  from  the  taxpayer, 
or  refunded  to  the  taxpayer. 

(c)  Consolidated  Returns. — If  the  corporation  seeking  a  tenta- 
tive carryback  adjustment  under  this  section,  made  or  was  required 
to  make  a  consolidated  return,  either  for  the  taxable  year  within 
which  the  net  operating  loss,  net  capital  loss,  [unused  investment 
credit,  unused  work  incentive  program  credit,  unused  new  employ- 
ee credit,  unused  research  credit,  or  unused  employee  stock  owner- 
ship credit]  or  unused  business  credit  arises,  or  for  the  preceding 
taxable  year  affected  by  such  loss  or  credit,  the  provisions  of  this 
section  shall  apply  only  to  such  extent  and  subject  to  such  condi- 
tions, limitations,  and  exceptions  as  the  Secretary  may  by  regula- 
tions prescribe. 

******* 

SEC.  6412.  FLOOR  STOCKS  REFUNDS, 
(a)  In  General.— 

[(1)  Trucks,  tires,  tubes,  tread  rubber,  and  gasoline. — 
Where  before  October  1,  1988,  any  article  subject  to  the  tax  im- 
posed by  section  4061(a)(1)  4071(a)(1),  (3),  or  (4),  or  4081  has 
been  sold  by  the  manufacturer,  producer,  or  importer  and  on 
such  date  is  held  by  a  dealer  and  has  not  been  used  and  is  in- 
tended for  sale  (or,  in  the  case  of  tread  rubber,  is  intended  for 
sale  or  is  held  for  use),] 

(1)  Tires  and  gasoline.— Where  before  October  1,  1988,  any 
article  subject  to  the  tax  imposed  by  section  4071  or  4-081  has 
been  sold  by  the  manufacturer,  producer,  or  importer  and  on 
such  date  is  held  by  a  dealer  and  has  not  been  used  and  is  in- 
tended for  sale,  there  shall  be  credited  or  refunded  (without  in- 
terest) to  the  manufacturer,  producer,  or  importer  an  amount 
equal  to  the  difference  between  the  tax  paid  by  such  manufac- 
turer, producer,  or  importer  on  his  sale  of  the  article  and  the 
amount  of  tax  made  applicable  to  such  article  on  and  after  Oc- 
tober 1,  1988,  if  claim  for  such  credit  or  refund  is  filed  with  the 
Secretary  on  or  before  March  31,  1989,  based  upon  a  request 
submitted  to  the  manufacturer,  producer,  or  importer  before 
January  1,  1989,  by  the  dealer  who  held  the  article  in  respect 
of  which  the  credit  or  refund  is  claimed,  and,  on  or  before 
March  31,  1989,  reimbursement  has  been  made  to  such  dealer 
by  such  manufacturer,  producer,  or  importer  for  the  tax  reduc- 
tion on  such  article  or  written  consent  has  been  obtained  from 
such  dealer  to  allowance  of  such  credit  or  refund.  No  credit  or 
refund  shall  be  allowable  under  this  paragraph  with  respect  to 
gasoline  in  retail  stocks  held  at  the  place  where  intended  to  be 
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sold  at  retail,  nor  with  respect  to  gasoline  held  for  sale  by  a 
producer  or  importer  of  gasoline.  [No  credit  or  refund  shall  be 
allowable  under  this  paragraph  with  respect  to  inner  tubes  for 
bicycle  tires  (as  defined  in  section  4221(e)(4)(B)).] 
(2)  Definitions. — For  purposes  of  this  section — 

[(A)  the  term  "dealer"  includes  a  wholesaler,  jobber,  dis- 
tributor, or  retailer,  or,  in  the  case  of  tread  rubber  subject 
to  tax  under  section  4071(a)(4),  includes  any  person  (other 
than  the  manufacturer,  producer,  or  importer  thereof)  who 
holds  such  tread  rubber  for  sale  or  use.] 

(A)  The  term  "dealer"  includes  a  wholesaler,  jobber,  dis- 
tributor, or  retailer. 

(B)  An  article  shall  be  considered  as  "held  by  a  dealer" 
if  title  thereto  has  passed  to  such  dealer  (whether  or  not 
delivery  to  him  has  been  made),  and  if  for  purposes  of  con- 
sumption title  to  such  article  or  possession  thereof  has  not 
at  any  time  been  transferred  to  any  person  other  than  a 
dealer. 

(b)  Limitation  on  Eligibility  for  Credit  or  Refund.— No  manu- 
facturer, producer,  or  importer  shall  be  entitled  to  credit  or  refund 
under  subsection  (a)  unless  he  has  in  his  possession  such  evidence 
of  the  inventories  with  respect  to  which  the  credit  or  refund  is 
claimed  as  may  be  required  by  regulations  prescribed  under  this 
section. 

(c)  Other  Laws  Applicable. — All  provisions  of  law,  including 
penalties,  applicable  in  respect  of  the  taxes  imposed  by  sections 
[4061,  4071,]  4071  and  4081  shall,  insofar  as  applicable  and  not  in- 
consistent with  subsections  (a)  and  (b)  of  this  section,  apply  in  re- 
spect of  the  credits  and  refunds  provided  for  in  subsection  (a)  to  the 
same  extent  as  if  such  credits  or  refunds  constituted  overpayments 
of  such  taxes. 

SEC.  6416.  CERTAIN  TAXES  ON  SALES  AND  SERVICES. 

(a)  Condition  to  Allowance. — 

(1)  General  Rule. — No  credit  or  refund  of  any  overpayment 
of  tax  imposed  by  chapter  31  (relating  to  retail  excise  taxes),  or 
chapter  32  (manufacturers  taxes)  shall  be  allowed  or  made 
unless  the  person  who  paid  the  tax  establishes,  under  regula- 
tions prescribed  by  the  Secretary,  that  he — 

(A)  has  not  included  the  tax  in  the  price  of  the  article 
with  respect  to  which  it  was  imposed  and  has  not  collected 
the  amount  of  the  tax  from  the  person  who  purchased 
such  article; 

(B)  has  repaid  the  amount  of  the  tax  to  the  ultimate  pur- 
chaser of  the  article; 

(C)  in  the  case  of  an  overpayment  under  subsection 
(b)(2) [,  (b)(3)(C)  or  (D),  or  (b)(4)]  of  this  section— 

(i)  has  repaid  or  agreed  to  repay  the  amount  of  the 
tax  to  the  ultimate  vendor  of  the  article,  or 

(ii)  has  obtained  the  written  consent  of  such  ulti- 
mate vendor  to  the  allowance  of  the  credit  or  the 
making  of  the  refund;  or 
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(D)  has  filed  with  the  Secretary  the  written  consent  of 
the  person  referred  to  in  subparagraph  (B)  to  the  allow- 
ance of  the  credit  or  the  making  of  the  refund. 

(2)  Exceptions.— This  subsection  shall  not  apply  to— 

(A)  the  tax  imposed  by  section  4041  (relating  to  tax  on 
special  fuels)  on  the  use  of  any  liquid,  and 

(B)  an  overpayment  of  tax  under  paragraph  (1),  (3)  (A) 
[or  (B),  or  (5)2,(4),  (5),  or  (6)  of  subsection  (b)  of  this  sec- 
tion. 

[(3)  Special  rules. — For  purposes  of  this  subsection — 

[(A)  in  any  case  in  which  the  Secretary  determines  that 
an  article  is  not  taxable,  the  term  "ultimate  purchaser" 
(when  used  in  paragraph  (1)(B)  of  this  subsection)  includes 
a  wholesaler,  jobber,  distributor,  or  retailer  who,  on  the 
15th  day  after  the  date  of  such  determination,  holds  such 
artile  for  sale;  but  only  if  claim  for  credit  or  refund  by 
reason  of  this  subparagraph  is  filed  on  or  before  the  day 
for  filing  the  return  with  respect  to  the  taxes  imposed 
under  chapter  32  for  the  first  period  which  begins  more 
than  60  days  after  the  date  of  such  determination;  and 

[(B)  in  applying  paragraph  (1)(C)  to  any  overpayment 
under  paragraph  (2)(F),  (3)(C),  or  (4)  of  subsection  (b),  the 
term  "ultimate  vendor"  means  the  ultimate  vendor  of  the 
other  article.] 

(3)  Special  rule. — For  purposes  of  this  subsection,  in  any 
case  in  which  the  Secretary  determines  that  an  article  is  not 
taxable,  the  term  "ultimate  purchaser"  (when  used  in  para- 
graph (1)(B)  of  this  subsection)  includes  a  wholesaler,  jobber, 
distributor,  or  retailer  who,  on  the  15th  day  after  the  date  of 
such  determination,  holds  such  article  for  sale;  but  only  if 
claim  for  credit  or  refund  by  reason  of  this  paragraph  is  filed 
on  or  before  the  date  for  filing  the  return  with  respect  to  the 
taxes  imposed  under  chapter  32  for  the  first  period  which 
begins  more  than  60  days  after  the  date  on  such  determination. 

(b)  Special  Cases  in  Which  Tax  Payments  Considered  Over- 
payments.— Under  regulations  prescribed  by  the  Secretary,  credit 
or  refund  (without  interest)  shall  be  allowed  or  made  in  respect  of 
the  overpayments  determined  under  the  following  paragraphs: 
(1)  Price  readjustments. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B)  or  (C),  if  the  price  of  any  article  in  respect  of  which  a 
tax,  based  on  such  price,  is  imposed  by  chapter  32,  is  read- 
justed by  reason  of  the  return  or  repossession  of  the  article 
of  a  covering  or  container,  or  by  a  bona  fide  discount, 
rebate,  or  allowance,  including  a  readjustment  for  local  ad- 
vertising (but  only  to  the  extent  provided  in  section 
4216(e)(2)  and  (3)),  the  part  of  the  tax  proportionate  to  the 
part  of  the  price  repaid  or  credited  to  the  purchaser  shall 
be  deemed  to  be  an  overpayment. 

(B)  Further  manufacture.— Subparagraph  (A)  shall  not 
apply  in  the  case  of  an  article  in  respect  of  which  tax  was 
computed  under  section  4223(b)(2);  but  if  the  price  for 
which  such  article  was  sold  is  readjusted  by  reason  of  the 
return  or  repossession  of  the  article,  the  part  of  the  tax 
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proportionate  to  the  part  of  such  price  repaid  or  credited 
to  the  purchaser  shall  be  deemed  to  be  an  overpayment. 

(C)  Adjustment  of  tire  price.— No  credit  or  refund  of 
any  tax  imposed  by  [section  4071(a)  (1)  or  (2)  or  section 
4071(b)]  subsection  (a)  or  (b)  of  section  4071  shall  be  al- 
lowed or  made  by  reason  of  an  adjustment  of  a  tire  pursu- 
ant to  a  warranty  or  guarantee. 
(2)  Specified  uses  and  resales. — The  tax  paid  under  chapter 
32  (or  under  paragraph  (1)(A)  or  (2)(A)  of  section  4041(a)  or 
under  section  4051)  in  respect  of  any  article  (other  than  coal 
taxable  under  section  4121)  shall  be  deemed  to  be  an  overpay- 
ment if  such  article  was,  by  any  person — 

(A)  exported  [(except  in  any  case  to  which  subsection  (g) 
applies)] ; 

(B)  used  or  sold  for  use  as  supplies  for  vessels  or  aircraft; 

(C)  sold  to  a  State  or  local  government  for  the  exclusive 
use  of  a  State  or  local  government; 

(D)  sold  to  a  nonprofit  educational  organization  for  its 
exclusive  use; 

[(E)  in  the  case  of  a  tire  or  inner  tube,  resold  for  use  as 
provided  in  subparagraph  (C)  of  paragraph  (3)  (or  in  the 
case  of  the  tread  rubber  on  a  recapped  or  retreaded  tire, 
resold  for  use  as  provided  in  subparagraph  (D)  of  para- 
graph (3)),  and  the  other  article  referred  to  in  such  subpar- 
agraph is  by  any  person  exported  or  sold  as  provided  in 
such  subparagraph; 

[(F)  in  the  case  of  any  article  taxable  under  section 
4061(b)  (other  than  spark  plugs  and  storage  batteries),  used 
or  sold  for  use  as  repair  or  replacement  parts  or  accesso- 
ries for  farm  equipment  (other  than  equipment  taxable 
under  section  4061(a)); 

[(G)  in  the  case  of  tread  rubber  in  respect  of  which  tax 
was  paid  under  section  4071(a)(4) — 

[(i)  used  or  sold  for  use  otherwise  than  in  the  recap- 
ping or  retreading  of  tires  of  the  type  used  on  highway 
vehicles  (as  defined  in  section  4072(c)), 

[(ii)  destroyed,  scrapped,  wasted,  or  rendered  use- 
less in  the  recapping  or  retreading  process, 

[(iii)  used  in  the  recapping  or  retreading  of  a  tire 
the  sale  of  which  is  later  adjusted  pursuant  to  a  war- 
ranty or  guarantee,  in  which  case  the  overpayment 
shall  be  in  proportion  to  the  adjustment  in  the  sales 
price  of  such  tire,  or 

[(iv)  used  in  the  recapping  or  retreading  of  a  tire,  if 
such  tire  is  by  any  person  exported,  used  or  sold  for 
use  as  supplies  for  vessels  or  aircraft,  sold  to  a  State 
or  local  government  for  the  exclusive  use  of  a  State  or 
local  government,  or  sold  to  a  nonprofit  educational 
organization  for  its  exclusive  use, 
unless  credit  or  refund  of  such  tax  is  allowable  under  para- 
graph (3); 

[(H)  in  the  case  of  gasoline,  used  or  sold  for  use  in  pro- 
duction of  special  fuels  referred  to  in  section  4041; 
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[(I)  in  the  case  of  any  article  taxable  under  section 
4061(b),  sold  for  use  by  the  purchaser  on  or  in  connection 
with  an  automobile  bus; 

[(J)  in  the  case  of  a  box,  container,  receptacle,  bin,  or 
other  similar  article  taxable  under  section  4061(a),  sold  to 
any  person  for  use  as  described  in  section  4063(a)(7);  or 

[(K)  in  the  case  of  any  article  taxable  under  section 
4061(b);  sold  on  or  in  connection  with  the  first  retail  sale  of 
a  light-duty  truck,  as  described  in  section  4061(a)(2),  if 
credit  or  refund  of  such  tax  is  not  available  under  any 
other  provisions  of  law; 

[(L)  in  the  case  of  any  tire  or  inner  tube  taxable  under 
paragraph  (1)  or  (3)  of  section  4071(a),  sold  to  any  person 
for  use  as  described  in  section  4221(e)(5)(A);  or 

[(M)  in  the  case  of  tread  rubber  taxable  under  para- 
graph (4)  of  section  4071(a),  used  in  the  recapping  or  re- 
treading of  a  tire  sold  to  any  person  for  use  on  or  in  con- 
nection with  a  qualified  bus  (as  defined  in  section 
4221(d)(7)). 

Subparagraphs  (C)  and  (D)  shall  not  apply  in  the  case  of  any  tax 
paid  under  section  4064.  j 

(E)  in  the  case  of  any  tire  taxable  under  section  4071(a), 
sold  to  any  person  for  use  as  described  in  section  4221(e)(3);  or 

(F)  in  the  case  of  gasoline,  used  or  sold  for  use  in  the 
production  of  special  fuels  referred  to  in  section  4041- 

Subparagraphs  (C)  and  (D)  shall  not  apply  in  the  case  of  any  tax  paid 
under  section  4064. 

(3)  Tax-paid  articles  used  for  futher  manufacture,  etc.— 
If  the  tax  imposed  by  chapter  32  has  been  paid  with  respect  to 
the  sale  of  any  article  (other  than  coal  taxable  under  section 
4121)  by  the  manufacturer,  producer,  or  importer  thereof  and 
such  article  is  sold  to  a  subsequent  manufacturer  or  producer 
before  being  used,  such  tax  shall  be  deemed  to  be  an  overpay- 
ment by  such  subsequent  manufacturer  or  producer  if — 

[(A)  in  the  case  of  any  article  other  than  an  article  to 
which  subparagraph  (B),  (C),  (D),  or  (E)  applies,  such  article 
is  used  by  the  subsequent  manufacturer  or  producer  as 
material  in  the  manufacture  or  production  of,  or  as  a  com- 
ponent part  of— 

[(i)  another  article  taxable  under  chapter  32,  or 
[  (ii)  an  automobile  bus  chassis  or  an  automobile  bus 
body,  manufactured  or  produced  by  him; 

[(B)  in  the  case  of  a  part  or  accessory  taxable  under  sec- 
tion 4061(b),  such  article  is  used  by  the  subsequent  manu- 
facturer or  producer  as  material  in  the  manufacture  or 
production  of,  or  as  a  component  part  of,  any  other  article 
manufactured  or  produced  by  him; 

[(C)  in  the  case  of  a  tire  or  inner  tube  taxable  under 
section  4071,  such  article  is  sold  by  the  subsequent  manu- 
facturer or  producer  on  or  in  connection  with,  or  with  the 
sale  of,  any  other  article  manufactured  or  produced  by 
him  and  such  other  article  is — 
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[(i)  an  automobile  bus  chassis  or  an  automobile  bus 
body,  or 

[(ii)  by  any  person  exported,  sold  to  a  State  or  local 
government  for  the  exclusive  use  of  a  State  or  local 
government,  sold  to  a  nonprofit  educational  organiza- 
tion for  its  exclusive  use,  or  used  or  sold  for  use  as 
supplies  for  vessels  or  aircraft; 
[(D)  in  the  case  of  tread  rubber  in  respect  of  which  tax 
was  paid  under  section  4071(a)(4)  used  in  the  recapping  or 
retreading  of  a  tire,  such  tire  is  sold  by  the  subsequent 
manufacturer  or  producer  on  or  in  connection  with,  or 
with  the  sale  of,  any  other  article  manufactured  or  pro- 
duced by  him  and  such  other  article  is  by  any  person  ex- 
ported, sold  to  a  State  or  local  government  for  the  exclu- 
sive use  of  a  State  or  local  government,  sold  to  a  nonprofit 
educational  organization  for  its  exclusive  use,  or  used  or 
sold  for  use  as  supplies  for  vessels  or  aircraft,  unless  credit 
or  refund  of  such  tax  is  allowable  under  subparagraph  (C); 
[(E)  in  the  case  of— 

[(i)  a  bicycle  tire  (as  defined  in  section  4221(e)(4)(B)), 

or 

[(ii)  an  inner  tube  for  such  a  tire, 
such  article  is  used  by  the  subsequent  manufacturer  or 
producer  as  material  in  the  manufacture  or  production  of, 
or  as  a  component  part  of,  a  bicycle  (other  than  a  rebuilt 
or  reconditioned  bicycle);  or 

[(F)  in  the  case  of  gasoline  taxable  under  section  4081, 
such  gasoline  is  used  by  the  subsequent  manufacturer  or 
producer,  for  nonfuel  purposes,  as  a  material  in  the  manu- 
facture or  production  of  any  other  article  manufactured  or 
produced  by  him. 
[For  purposes  of  subparagraphs  (A)  and  (B),  an  article  shall 
be  treated  as  having  been  used  as  a  component  part  of  another 
article  if,  had  it  not  been  broken  or  rendered  useless  in  the 
manufacture  or  production  of  such  other  article,  it  would  have 
been  so  used.] 

(A)  in  the  case  of  any  article  other  than  gasoline  taxable 
under  section  4081,  such  article  is  used  by  the  subsequent 
manufacturer  or  producer  as  material  in  the  manufacture 
or  production  of ,  or  as  a  component  part  of— 

(i)  another  article  taxable  under  chapter  32,  or 

(ii)  an  automobile  bus  chassis  or  an  automobile  bus 
body, 

manufactured  or  produced  by  him;  or 

(B)  in  the  case  of  gasoline  taxable  under  section  4081, 
such  gasoline  is  used  by  the  subsequent  manufacturer  or 
producer,  for  nonfuel  purposes,  as  a  material  in  the  manu- 
facture or  production  of  any  other  article  manufactured  or 
produced  by  him. 

******* 
[(4)  Tires,  Inner  Tubes. — If— 

[(A)  a  tire  or  inner  tube  taxable  under  section  4071,  or  a  re- 
capped or  retreaded  tire  in  respect  of  which  tax  under  section 
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4071(a)(4)  was  paid  on  the  tread  rubber  used  in  the  recapping 
or  retreading,  is  sold  by  the  manufacturer,  producer,  or  import- 
er thereof  on  or  in  connection  with,  or  with  the  sale  of,  any 
other  article  manufactured  or  produced  by  him,  and 
[(B)  such  other  article  is — 

[(i)  an  automobile  bus  chassis  or  an  automobile  bus 
body,  or 

[(h)  by  any  person  exported,  sold  to  a  State  or  local 
government  for  the  exclusive  use  of  a  State  or  local 
government,  sold  to  a  nonprofit  educational  organiza- 
tion for  its  exclusive  use,  or  used  or  sold  for  use  as 
supplies  for  vessels  or  aircraft, 
[any  tax  imposed  by  chapter  32  in  respect  of  such  tire  or 
inner  tube  which  has  been  paid  by  the  manufacturer,  produc- 
er, or  importer  thereof  shall  be  deemed  to  be  an  overpayment 
by  him.] 

(4)  Tires.— If— 

(A)  the  tax  imposed  by  section  4071  has  been  paid  with 
respect  to  the  sale  of  any  tire  by  the  manufacturer,  produc- 
er, or  importer  thereof,  and 

(B)  such  tire  is  sold  by  any  person  on  or  in  connection 
with,  or  with  the  sale  of,  any  other  article,  such  tax  shall 
be  deemed  to  be  an  overpayment  by  such  person  if  such 
other  article  is — 

(i)  an  automobile  bus  chassis  or  an  automobile  bus 
body,  or 

(ii)  by  such  person  exported,  sold  to  a  State  or  local 
government  for  the  exclusive  use  of  a  State  or  local  gov- 
ernment, sold  to  a  nonprofit  educational  organization 
for  its  exclusive  use,  or  used  or  sold  for  use  as  supplies 
for  vessels  or  aircraft. 

(5)  Return  of  certain  installment  accounts.  If— 

(A)  tax  was  paid  under  section  421(e)(1)  in  respect  of  any 
installment  account, 

(B)  such  account  is,  under  the  agreement  under  which 
the  account  was  sold,  returned  to  the  person  who  sold  such 
account,  and 

(C)  the  consideration  is  readjusted  as  provided  in  such 
agreement. 

the  part  of  the  tax  paid  under  section  4216(e)(1)  allocable  to  the 
part  of  the  consideration  repaid  or  credited  to  the  purchaser  of 
such  account  shall  be  deemed  to  be  an  overpayment. 
This  subsection  shall  apply  in  respect  of  an  article  only  if  the  ex- 
portation or  use  referred  to  in  the  applicable  provision  of  this  sub- 
section occurs  before  any  other  use,  or,  in  the  case  of  a  sale  or 
resale,  the  use  referred  to  in  the  applicable  provision  of  this  subsec- 
tion is  to  occur  before  any  other  use. 

(6)  Truck  chassis,  bodies,  and  semi-trailers  used  for  fur- 
ther MANUFACTURE. — If— 

(A)  the  tax  imposed  by  section  4051  has  been  paid  with 
respect  to  the  sale  of  any  article,  and 

(B)  before  any  other  use,  such  article  is  by  any  person 
used  as  a  component  part  of  another  article  taxable  under 
section  4051  manufactured  or  produced  by  him, 
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such  tax  shall  be  deemed  to  be  an  overpayment  by  such  person. 
For  purposes  of  the  preceding  sentence,  an  article  shall  be  treat- 
ed as  having  been  used  as  a  component  part  of  another  article 
if,  had  it  not  been  broken  or  rendered  useless  in  the  manufac- 
ture or  production  of  such  other  article,  it  would  have  been  so 
used. 

[(c)  Credit  for  Tax  Paid  on  Tires  or  Inner  Tubes. — If  tires  or 
inner  tubes  on  which  tax  has  been  paid  under  chapter  32  are  sold 
on  or  in  connection  with,  or  with  the  sale  of,  another  article  tax- 
able under  chapter  32,  there  shall  (under  regulations  prescribed  by 
the  Secretary)  be  credited  (without  interest)  against  the  tax  im- 
posed on  the  sale  of  such  other  article,  an  amount  determined  by 
multiplying  the  applicable  percentage  rate  of  tax  for  such  other  ar- 
ticle by — 

[(1)  the  purchase  price  (less,  in  the  case  of  tires,  the  part  of 
such  price  attributable  to  the  metal  rim  or  rim  base)  if  such 
tires  or  inner  tubes  were  taxable  under  section  4071  (relating 
to  tax  on  tires  and  inner  tubes);  or 

[(2)  if  such  tires  or  inner  tubes  were  taxable  under  section 
4218  (relating  to  use  by  manufacturer,  producer,  or  importer), 
the  price  (less,  in  the  case  of  tires,  the  part  of  such  price  attrib- 
utable to  the  metal  rim  or  rim  base)  at  which  such  or  similar 
tires  or  inner  tubes  are  sold,  in  the  ordinary  course  of  trade,  by 
manufacturers,  producers,  or  importers  thereof,  as  determined 
by  the  Secretary.] 
[(e)]  (c)  Refund  to  Exporter  or  Shipper.— Under  regulations 
prescribed  by  the  Secretary  the  amount  of  any  tax  imposed  by 
chapter  31,  or  chapter  32  erroneously  or  illegally  collected  in  re- 
spect of  any  article  exported  to  a  foregn  country  or  shipped  to  a 
possession  of  the  United  States  may  be  refunded  to  the  exporter  or 
shipper  thereof,  if  the  person  who  paid  such  tax  waives  his  claim  to 
such  amount. 

[(f)]  (d)  Credit  on  Returns. — Any  person  entitled  to  a  refund  of 
tax  imposed  by  chapter  31  or  32,  paid  to  the  Secretary  may,  instead 
of  filing  a  claim  for  refund,  take  credit  therefor  against  taxes  im- 
posed by  such  chapter  due  on  any  subsequent  return. 

[(g)  Trucks,  Buses,  Tractors,  etc.— Under  regulations  pre- 
scribed by  the  Secretary,  subsection  (b)(2)(A)  shall  apply,  in  the 
case  of  any  article  subject  to  the  tax  imposed  by  section  4061(a)  only 
if  the  article  with  respect  to  which  the  tax  was  paid  was  sold  by 
the  manufacturer,  producer,  or  importer  for  export  after  receipt  by 
him  of  notice  of  intent  to  export  or  to  resell  for  export.] 

[(h)]  (e)  Accounting  Procedures  for  Like  Articles.— Under 
regulations  prescribed  by  the  Secretary,  if  any  person  uses  or  re- 
sells like  articles,  then  for  purposes  of  this  section  the  manufactur- 
er, producer,  or  importer  of  any  such  article  may  be  identified,  and 
the  amount  of  tax  paid  under  chapter  32  in  respect  of  such  article 
may  be  determined — 

(1)  on  a  first-in-first-out  basis, 

(2)  on  a  last-in-first-out  basis,  or 

(3)  in  accordance  with  any  other  consistent  method  approved  by 
the  Secretary. 
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[(i)](/)  Meaning  of  Terms— For  purposes  of  this  section,  any 
term  used  in  this  section  has  the  same  meaning  as  when  used  in 
chapter  31,  32,  or  33,  as  the  case  may  be. 

******* 

SEC.  6420.  GASOLINE  USED  ON  FARMS. 

(a)  Gasoline.—*  *  * 

******* 

(g)  Income  Tax  Credit  in  Lieu  of  Payment. — 

(1)  Persons  not  subject  to  income  tax. — Payment  shall  be 
made  subsection  (a)  only  to — 

(A)  the  United  States  or  an  agency  or  instrumentality 
thereof,  a  State,  a  political  subdivision  of  a  State,  or  an 
agency  or  instrumentality  of  one  or  more  States  or  politi- 
cal subdivisions,  or 

(B)  an  organization  exempt  from  tax  under  section  501(a) 
(other  than  an  organization  required  to  make  a  return  of 
the  tax  imposed  under  subtitle  A  for  its  taxable  year). 

(2)  Allowance  of  credit  against  income  tax.— For  allow- 
ance of  credit  against  the  tax  imposed  by  subtitle  A,  see  sec- 
tion [393  34. 

******* 

SEC.  6421.  GASOLINE  USED  FOR  CERTAIN  NONHIGHWAY  PURPOSES  OR 
BY  LOCAL  TRANSIT  SYSTEMS, 
(a)  NONHIGHWAY  USES. —  *   *  * 

******* 

(i)  Income  Tax  Credit  in  Lieu  of  Payment. — 

(1)  Persons  not  subject  to  income  tax. — Payment  shall  be 
made  under  subsections  (a)  and  (b)  only  to — 

(A)  the  United  States  or  an  agency  or  instrumentality 
thereof,  a  State,  a  political  subdivision  of  a  State,  or  an 
agency  or  instrumentality  of  one  or  more  States  or  politi- 
cal subdivisions,  or 

(B)  an  organization  exempt  from  tax  under  section  501(a) 
(other  than  an  organization  required  to  make  a  return  of 
the  tax  imposed  under  subtitle  A  for  its  taxable  year). 

(2)  Exception. — Paragraph  (1)  shall  not  apply  to  a  payment 
of  a  claim  filed  under  subsection  (c)(2). 

(3)  Allowance  of  credit  against  income  tax. — For  allow- 
ance of  credit  against  the  tax  imposed  by  subtitle  A,  see  sec- 
tion [39]  34- 

******* 
SEC.  6427.  FUELS  NOT  USED  FOR  TAXABLE  PURPOSES. 

(a)  Nontaxable  Uses.—*  *  * 

******* 

(f)  Gasoline  Used  to  Produce  Certain  Alcohol  Fuels.— 

(1)  In  general.— Except  as  provided  in  subsection  (i),  if  any 
gasoline  on  which  a  tax  is  imposed  by  section  4081  at  the  rate 
of  9  cents  a  gallon  is  used  by  any  person  in  producing  a  mix- 
ture described  in  section  4081(c)  which  is  sold  or  used  in  such 
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person's  trade  or  business,  the  Secretary  shall  pay  (without  in- 
terest) to  such  person  an  amount  equal  to  the  amount  deter- 
mined at  the  rate  of  [5]  4%  cents  a  gallon.  The  preceding  sen- 
tence shall  not  apply  with  respect  to  any  mixture  sold  or  used 
after  December  31,  1992. 

(2)  Coordination  with  other  repayment  provisions. —  No 
amount  shall  be  payable  under  paragraph  (1)  with  respect  to 
any  gasoline  with  respect  to  which  an  amount  is  payable  under 
subsection  (d)  or  (e)  of  this  section  or  under  section  6420  or 
6421. 

******* 

(i)  Income  Tax  Credit  in  Lieu  Payment  — 

(1)  Persons  not  subject  to  income  tax. —  Payment  shall  be 
made  under  this  section  only  to — 

(A)  the  United  States  or  an  agency  or  instrumentality 
thereof  a  state,  a  political  subdivision  of  a  State,  or  any 
agency  or  instrumentality  of  one  or  more  States  or  politi- 
cal subdivisions,  or 

(B)  an  organization  exempt  from  tax  under  section  501(a) 
(other  than  an  organization  required  to  make  a  return  of 
the  tax  imposed  under  subtitle  A  for  its  taxable  year). 

(2)  Exception. — Paragraph  (1)  shall  not  apply  to  a  payment 
of  a  claim  filed  under  subsection(g)(2). 

(3)  Allowance  of  credit  against  income  tax. — 

For  allowances  of  credit  against  the  income  tax  imposed 
by  subtitle  A  for  fuel  used  or  resold  by  the  purchaser,  see 
section  [39]<%. 

(j)  Special  Rules  With  Respect  to  Noncommercial  Avi- 
ation.— For  purposes  of  subsection  (a),  in  the  case  of  gasoline — 

(1)  on  which  tax  was  imposed  under  section  4041(c)(2). 

(2)  on  which  tax  was  not  imposed  under  section  4081,  and 

(3)  which  was  not  used  as  an  off-highway  business  use 
(within  the  meaning  of  section  6421(d)(2)), 

the  amount  of  the  payment  under  subsection  (a)  shall  be  an  amount 
equal  to  the  amount  of  gasoline  used  as  described  in  subsection  (a) 
or  resold  multiplied  by  the  rate  equal  to  the  excess  of  the  rate  of  tax 
imposed  by  section  4041(c)(2)  over  the  rate  of  tax  imposed  by  section 
4081. 

CO)]  00  Regulations. —  The  Secretary  may  by  regulations  pre- 
scribe the  conditions,  not  inconsistent  with  the  provisions  of  this 
section,  under  which  payments  may  be  made  under  this  section. 

[(k)j  (I)  Terminations  of  Subsections  (a),  (b),  (c),  and  (d).— Sub- 
sections (a),  (b),  (c),  and  (d)  shall  only  apply  with  respect  to  fuels 
purchased  before  October  1,  1988. 

[(k)]  (m)  Cross  References.— 

(1)  For  civil  penalty  for  excessive  claims  under  this  section, 
see  section  6675. 

(2)  For  fraud  penalties,  etc.,  see  chapter  75  (section  7201  and 
following,  relating  to  crimes,  other  offenses,  and  forfeitures). 

(3)  For  treatment  of  an  Indian  tribal  government  as  a  State 
(and  a  subdivision  of  an  Indian  tribal  government  as  a  political 
subdivision  of  a  State),  see  section  7871. 
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CHAPTER  66— LIMITATIONS 

*  *  *  *  *  *  * 

Subchapter  A — Limitations  on  Assessment  and  Collec- 
tion 

******* 

SEC.  6501.  LIMITATIONS  ON  ASSESSMENT  AND  COLLECTION, 
(a)  General  Rule. — *  *  * 

******* 

(c)  Exceptions.— 

(1)  False  return. — In  the  case  of  a  false  or  fraudulent 
return  with  the  intent  to  evade  tax,  the  tax  may  ba  assessed, 
or  a  proceeding  in  court  for  collection  of  such  tax  may  be 
begun  without  assessment,  at  any  time. 

(2)  Willful  attempt  to  evade  tax. — In  case  of  a  willful  at- 
tempt in  any  manner  to  defeat  or  evade  tax  imposed  by  this 
title  (other  than  tax  imposed  by  subtitle  A  or  B),  the  tax  may 
be  assessed,  or  a  proceeding  in  court  for  the  collection  of  such 
tax  may  be  begun  without  assessment,  at  any  time. 

(3)  No  return. — In  the  case  of  failure  to  file  a  return,  the 
tax  may  be  assessed,  or  a  proceeding  in  court  for  the  collection 
of  such  tax  may  be  begun  without  assessment,  at  any  time. 

(4)  Extension  by  agreement.— Where,  before  the  expiration 
of  the  time  prescribed  in  this  section  for  the  assessment  of  any 
tax  imposed  by  this  title,  except  the  estate  tax  provided  in 
chapter  11,  both  the  Secretary  and  the  taxpayer  have  consent- 
ed in  writing  to  its  assessment  after  such  time,  the  tax  may  be 
assessed  at  any  time  prior  to  the  expiration  of  the  period 
agreed  upon.  The  period  so  agreed  upon  may  be  extended  by 
subsequent  agreements  in  writing  made  before  the  expiration  of 
the  period  previously  agreed  upon. 

(5)  Tax  resulting  from  changes  in  certain  income  tax  or 
estate  tax  credits.— 

For  special  rules  applicable  in  cases  where  the  adjust- 
ment of  certain  taxes  allowed  as  a  credit  against  income 
taxes  or  estate  taxes  results  in  additional  tax,  see  section 
905(c)  (relating  to  the  foreign  tax  credit  for  income  tax 
purposes)  and  section  2016  (relating  to  taxes  of  foreign 
countries,  States,  etc.,  claimed  as  credit  against  estate 
taxes). 

[(6)  Tax  resulting  from  certain  distributions  or  from 
termination  as  life  insurance  company. — In  the  case  of  any 
tax  imposed  under  section  802(a)  by  reason  of  section  802(b)(3) 
on  account  of  a  termination  of  the  taxpayer  as  an  insurance 
company  or  as  a  life  insurance  company  to  which  section 
815(d)(2)(A)  applies,  or  on  account  of  a  distribution  by  the  tax- 
payer to  which  section  815(d)(2)(B)  applies,  such  tax  may  be  as- 
sessed within  3  years  after  the  return  was  filed  (whether  or  not 
such  return  was  filed  on  or  after  the  date  prescribed)  for  the 
taxable  year  for  which  the  taxpayer  ceases  to  be  an  insurance 
company,  the  second  taxable  year  for  which  the  taxpayer  is 
not  a  life  insurance  company,  or  the  taxable  year  in  which  the 
distribution  is  actually  made,  as  the  case  may  be.] 
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[(7)]  (6)  Termination  of  Private  Foundation  Status. — In 
the  case  of  a  tax  on  termination  of  private  foundation  status 
under  section  507,  such  tax  may  be  assessed,  or  a  proceeding  in 
court  for  the  collection  of  such  tax  may  be  begun  without  as- 
sessment, at  any  time. 

(8)  Special  rule  for  certain  amended  returns. — Where, 
within  the  60-day  period  ending  on  the  day  on  which  the  time 
prescribed  in  this  section  for  the  assessment  of  any  tax  imposed 
by  subtitle  A  for  any  taxable  year  would  otherwise  expire,  the 
Secretary  receives  a  written  document  signed  by  the  taxpayer 
showing  that  the  taxpayer  owes  an  additional  amount  of  such 
tax  for  such  taxable  year,  the  period  for  the  assessment  of  such 
additional  amount  shall  not  expire  before  the  day  60  days  after 
the  day  on  which  the  Secretary  receives  such  statement. 

******* 

[(k)  Reductions  of  Policyholders  Surplus  Account  of  Life 
Insurance  Companies. — In  the  case  of  a  deficiency  attributable  to 
the  application  to  the  taxpayer  of  section  815(d)(5)  (relating  to  re- 
ductions of  policyholders  surplus  account  of  life  insurance  compa- 
nies for  certain  unused  deductions),  such  deficiency  may  be  as- 
sessed at  any  time  before  the  expiration  of  the  period  within  which 
a  deficiency  for  the  last  taxable  year  to  which  the  loss  described  in 
section  815(d)(5)(A)  is  carried  under  section  812(b)(2)  may  be  as- 
sessed.] 

(n)  Special  Rule  for  Chapter  42  and  Similar  Taxes.— 

(1)  In  general. — For  purposes  of  any  tax  imposed  by  chapter 
42  (other  than  section  4940)  or  by  section  4975,  the  return  re- 
ferred to  in  this  section  shall  be  the  return  filed  by  the  private 
foundation,  plan,  or  trust  (as  the  case  may  be)  for  the  year  in 
which  the  act  (or  failure  to  act)  giving  rise  to  liability  for  such 
tax  occurred.  For  purposes  of  section  4940,  such  return  is  the 
return  filed  by  the  private  foundation  for  the  taxable  year  for 
which  the  tax  is  imposed. 

(2)  Certain  contributions  to  section  501(c)(3)  organiza- 
tions.— In  the  case  of  a  deficiency  of  tax  of  a  private  founda- 
tion making  a  contribution  in  the  manner  provided  in  section 
4942(g)(3)  (relating  to  certain  contributions  to  section  501(c)(3) 
organizations)  attributable  to  the  failure  of  a  section  501(c)(3) 
organization  to  make  the  distribution  prescribed  by  section 
4942(g)(3),  such  deficiency  may  be  assessed  at  any  time  before 
the  expiration  of  one  year  after  the  expiration  of  the  period 
within  which  a  deficiency  may  be  assessed  for  the  taxable  year 
with  respect  to  which  the  contribution  was  made. 

(3)  Certain  set-asides  described  in  section  4942(g)(2). — In 
the  case  of  a  deficiency  attributable  to  the  failure  of  an 
amount  set  aside  by  a  private  foundation  for  a  specific  project 
to  be  treated  as  a  qualifying  distribution  under  the  provisions 
of  section  [4942(g)(2)(B)(i)(II),]  m2(g)(2)(B)(ii),  such  deficiency 
may  be  assessed  at  any  time  before  the  expiration  of  2  years 
after  the  expiration  of  the  period  within  which  a  deficiency 
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may  be  assessed  for  the  taxable  year  to  which  the  amount  set 
aside  relates. 

******* 

[(p)  Deficiency  Attributable  to  Election  Under  Section 
44B. — The  period  for  assessing  a  deficiency  attributable  to  any  elec- 
tion under  section  44B  (or  any  revocation  thereof)  shall  not  expire 
before  the  date  1  year  after  the  date  on  which  the  Secretary  is  noti- 
fied of  such  election  (or  revocation).] 

E(q)  J  (p)  Special  Rules  for  Windfall  Profit  Tax  — 

(1)  Oil  subject  to  withholding. — 

(A)  In  general. — In  the  case  of  any  oil  to  which  section 
4995(a)  applies  and  with  respect  to  which  no  return  is  re- 
quired, the  return  referred  to  in  this  section  shall  be  the 
return  (of  the  person  liable  for  the  tax  imposed  by  section 
4986)  of  the  taxes  imposed  by  subtitle  A  for  the  taxable 
year  in  which  the  removal  year  ends. 

(B)  Removal  year. — For  purposes  of  subparagraph  (A), 
the  term  "removal  year"  means  the  calendar  year  in 
which  the  oil  is  removed  from  the  premises. 

(2)  Extension  of  liability  attributable  to  doe  reclassifi- 
cation.— 

(A)  In  general. — In  the  case  of  the  tax  imposed  by  chap- 
ter 45,  if  a  Department  of  Energy  change  becomes  final, 
the  period  for  assessing  any  deficiency  attributable  to  such 
change  shall  not  expire  before  the  date  which  is  1  year 
after  the  date  on  which  such  change  becomes  final. 

(B)  Department  of  energy  change. — For  purposes  of 
subparagraph  (A)  and  section  6511(h)(2),  the  term  "Depart- 
ment of  Energy  change"  means  any  change  by  the  Depart- 
ment of  Energy  in  the  classification  under  the  June  1979 
energy  regulations  (as  defined  in  section  4996b(8)(C))  of  a 
property  or  of  domestic  crude  oil  from  a  property. 

[(3)  Partnership  items  of  federally  registered  partner- 
ships.— Under  regulations  prescribed  by  the  Secretary,  rules 
similar  to  the  rules  of  subsection  (o)  shall  apply  to  the  tax  im- 
posed by  section  4986.3 
"(3)  Cross  Reference  — 

For  extension  of  period  for  windfall  profit  tax  items  of 
partnerships,  see  section  6229  as  made  applicable  by  section 
6232. 

******* 

Subchapter  B — Limitations  on  Credit  or  Refund 

*         *         *         *         *         *  %*\>< 

SEC.  6511.  LIMITATIONS  ON  CREDIT  OR  REFUND, 
(a)  Period  of  Limitation  on  Filing  Claim.—*  *  *. 

******* 
(d)  Special  Rules  Applicable  to  Income  Taxes. — 
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(1)  Seven-year  period  of  limitation  with  respect  to  bad 
debts  and  worthless  securities. — *  *  *. 

******* 

(4)  Special  period  of  limitation  with  respect  to  certain 
credit  carrybacks. — 

(A)  Period  of  limitation. — If  the  claim  for  credit  or 
refund  relates  to  an  overpayment  attributable  to  a  credit 
carryback  in  lieu  of  the  3-year  period  of  limitation  pre- 
scribed in  subsection  (a),  the  period  shall  be  that  period 
which  ends  3  years  after  the  time  prescribed  by  law  for 
filing  the  return  (including  extensions  thereof)  for  the  tax- 
able year  of  the  unused  credit  which  results  in  such  carry- 
back (or,  with  respect  to  any  portion  of  a  credit  carryback 
from  a  taxable  year  attributable  to  a  net  operating  loss 
carryback,  capital  loss  carryback,  or  other  credit  carryback 
from  a  subsequent  taxable  year,  the  period  shall  be  that 
period  which  ends  3  years  after  the  time  presecribed  by 
law  for  filing  the  return,  including  extensions  thereof,  for 
such  subsequent  taxable  year)  or  the  period  prescribed  in 
subsection  (c)  in  respect  of  such  taxable  year,  whichever 
expires  later.  In  the  case  of  such  a  claim,  the  amount  of 
the  credit  or  refund  may  exceed  the  portion  of  the  tax  paid 
within  the  period  provided  in  subsection  (b)(2)  or  (c),  which- 
ever is  applicable,  to  the  extent  of  the  amount  of  the  over- 
payment attributable  to  such  carryback. 

(B)  Applicable  rules. — If  the  allowance  of  a  credit  or 
refund  of  an  overpayment  of  tax  attributable  to  a  credit 
carryback  is  otherwise  prevented  by  the  operation  of  any 
law  or  rule  of  law  other  than  section  7122,  relating  to  com- 
promises, such  credit  or  refund  may  be  allowed  or  made,  if 
claim  therefor  is  filed  within  the  period  provided  in  sub- 
par  apraph  (A)  of  this  paragraph.  In  the  case  of  any  such 
claim  for  credit  or  refund,  the  determination  by  any  court, 
including  the  Tax  Court,  in  any  proceeding  in  which  the 
decision  of  the  court  has  become  final,  shall  not  be  conclu- 
sive with  respect  to  any  credit,  and  the  effect  of  such 
credit,  to  the  extent  that  such  credit  is  affected  by  a  credit 
carryback  which  was  not  in  issue  in  such  proceeding. 

[(C)  Credit  carryback  defined. — For  purposes  of  this 
paragraph,  the  term  "credit  carryback"  means  any  invest- 
ment credit  carryback,  work  incentive  program  credit  car- 
ryback, new  employee  credit  carryback,  research  credit 
carryback,  and  employee  stock  ownership  credit  carry- 
back.] 

(C)  Credit  carryback  defined. — For  purposes  of  this 
paragraph,  the  term  "credit  carryback  "  means  any  business 
carryback  under  section  39  and  any  research  credit  carry- 
back under  section  30(g)(2). 

(5)  Special  period  of  limitation  with  respect  to  self-em- 
ployment tax  in  certain  cases. — If  the  claim  for  credit  or 
refund  relates  to  an  overpayment  of  the  tax  imposed  by  chap- 
ter 2  (relating  to  the  tax  on  self-employment  income)  attributa- 
ble to  an  agreement,  or  modification  of  an  agreement,  made 
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pursuant  to  section  218  of  the  Social  Security  Act  (relating  to 
coverage  of  State  and  local  employees),  and  if  the  allowance  of 
a  credit  or  refund  of  such  overpayment  is  otherwise  prevented 
by  the  operation  of  any  law  or  rule  of  law  other  than  section 
7122  (relating  to  compromises),  such  credit  or  refund  may  be 
allowed  or  made  if  claim  therefor  is  file  on  or  before  the  last 
day  of  the  second  year  after  the  calendar  year  in  which  such 
agreement  (or  modification)  is  agreed  to  by  the  State  and  the 
Secretary  of  Health,  Education,  and  Welfare. 

[(6)  Special  period  of  limitation  with  respect  to  reduc- 
tion OF  POLICYHOLDERS  surplus  account  of  life  insurance 

COMPANIES. — 

[(A)  Period  of  limitations.— if  the  claim  for  credit  or 
refund  relates  to  an  overpayment  arising  by  operation  of 
section  815(d)(5)  (relating  to  reduction  of  policyholders  sur- 
plus account  of  life  insurance  companies  for  certain 
unused  deductions),  in  lieu  of  the  3-year  period  of  limita- 
tion prescribed  in  subsection  (a),  the  period  shall  be  that 
period  which  ends  with  the  expiration  of  the  15th  day  of 
the  39th  month  following  the  end  of  the  last  taxable  year 
to  which  the  loss  described  in  section  815(d)(5)(A)  is  carried 
under  section  812(b)(2),  or  the  period  prescribed  in  subsec- 
tion (c),  in  respect  of  such  taxable  year,  whichever  expires 
later.  In  the  case  of  such  a  claim,  the  amount  of  the  credit 
or  refund  may  exceed  the  portion  of  the  tax  paid  within 
the  period  provided  in  subsection  (b)(2)  or  (c),  whichever  is 
applicable,  to  the  extent  of  the  amount  of  overpayment 
arising  by  operation  of  section  815(d)(5). 

[(B)  Applicable  rules. — If  the  allowance  of  a  credit  or 
refund  of  an  overpayment  arising  by  operation  of  section 
815(d)(5)  is  otherwise  prevented  by  operation  of  any  law  or 
rule  of  law,  other  than  section  7122  (relating  to  compro- 
mises), such  credit  or  refund  may  be  allowed  or  made,  if 
claim  therefor  is  filed  within  the  period  provided  in  sub- 
paragraph (A)  of  this  paragraph.  In  the  case  of  any  such 
claim  for  credit  or  refund,  the  determination  by  any  court, 
including  the  Tax  Court,  in  any  proceeding  in  which  the 
decision  of  the  court  has  become  final,  shall  be  conclusive 
except  with  respect  to  the  effect  of  the  operation  of  section 
815(d)(5),  to  the  extent  such  effect  of  the  operation  of  sec- 
tion 815(d)(5)  was  not  in  issue  in  such  proceeding.] 

[7]  (6)  Special  period  of  limitation  with  respect  to 
amounts  included  in  income  subsequently  recaptured 

UNDER    QUALIFIED    PLAN    TERMINATION. — If  the    claim  for 

credit  or  refund  relates  to  an  overpayment  of  tax  imposed 
by  subtitle  A  on  account  of  the  recapture,  under  section 
4045  of  the  Employee  Retirement  Income  Security  Act  of 
1974,  of  amounts  included  in  income  for  a  prior  taxable 
year,  the  3-year  period  of  limitation  prescribed  in  subsec- 
tion (a)  shall  be  extended,  for  purposes  of  permitting  a 
credit  or  refund  of  the  amount  of  the  recapture,  until  the 
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date  which  occurs  one  year  after  the  date  on  which  such 
recaptured  amount  is  paid  by  the  taxpayer. 

******* 

(h)  Special  Rules  for  Windfall  Profit  Taxes- 
CD  Oil  subject  to  withholding. — In  the  case  of  any  oil  to 
which  section  4995(a)  applies  and  with  respect  to  which  no 
return  is  required,  the  return  referred  to  in  subsection  (a)  shall 
be  the  return  (of  the  person  liable  for  the  tax  imposed  by  sec- 
tion 4986)  of  the  taxes  imposed  by  subtitle  A  for  the  taxable 
year  in  which  the  removal  year  (as  defined  in  section 
6501(q)(l)(B))  ends. 

(2)  Special  rule  for  doe  reclassification. — In  the  case  of 
any  tax  imposed  by  chapter  45,  if  a  Department  of  Energy 
change  (as  defined  in  section  6501(q)(2)(B)  becomes  final,  the 
period  for  filing  a  claim  for  credit  or  refund  for  any  overpay- 
ment attributable  to  such  change  shall  not  expire  before  the 
date  which  is  1  year  after  the  date  on  which  such  change  be- 
comes final. 

[(3)  Partnership  items  of  federally  registered  partner- 
ships.— Under  regulations  prescribed  by  the  Secretary,  rules 
similar  to  the  rules  of  subsection  (g)  shall  apply  to  the  tax  im- 
posed by  section  4986.] 

(3)  Cross  reference. — 

For  period  of  limitation  for  windfall  profit  tax  items  of 
partnerships,  see  section  6227(a)  and  subsections  (c)  and  (d) 
of  section  6230  as  made  applicable  by  section  6232. 
[(i)  Special  Rule  for  Certain  Tread  Rubber  Tax  Credits  or 
Refunds. — The  period  for  allowing  a  credit  or  making  a  refund  of 
any  overpayment  of  tax  arising  by  reason  of  subparagraph  (G)(iii) 
of  section  6416(b)(2)  with  respect  to  any  adjustment  of  sales  price  of 
a  tire  pursuant  to  a  warranty  or  guarantee  shall  not  expire  if 
claim  therefor  is  filed  before  the  date  which  is  one  year  after  the 
day  on  which  such  adjustment  is  made.] 
[(j)l  (V  Cross  References. — 

(1)  For  time  return  deemed  filed  and  tax  considered  paid,  see 
section  6513. 

(2)  For  limitations  with  respect  to  certain  credits  against 
estate  tax,  see  sections  2011(c),  2014(b),  and  2015. 

(3)  For  limitations  in  case  of  floor  stocks  refunds,  see  section 
6412. 

(4)  For  a  period  of  limitations  for  credit  or  refund  in  the  case 
of  joint  income  returns  after  separate  returns  have  been  filed, 
see  section  6013(b)(3). 

(5)  For  limitations  in  case  of  payments  under  section  6420 
(relating  to  gasoline  used  on  farms),  see  section  6420(b). 

(6)  For  limitations  in  case  of  payments  under  section  6421 
(relating  to  gasoline  used  for  certain  nonhighway  purposes  or 
by  local  transit  systems),  see  section  6421(c). 

(7)  For  a  period  of  limitations  for  refund  of  an  overpayment 
of  penalties  imposed  under  section  6694  or  6695,  see  section 
6696(d)(2). 
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CHAPTER  67— INTEREST 

******* 

Subchapter  A — Interest  on  Underpayments 

******* 

SEC.  6601.  INTEREST  ON  UNDERPAYMENT,  NONPAYMENT,  OR  EXTEN- 
SIONS OF  TIME  FOR  PAYMENT,  OF  TAX. 

(a)  General  Rule. — If  any  amount  of  tax  imposed  by  this  title 
(whether  required  to  be  shown  on  a  return,  or  to  be  paid  by  stamp 
or  by  some  other  method)  is  not  paid  on  or  before  the  last  date  pre- 
scribed for  payment,  interest  on  such  amount  at  an  annual  rate  es- 
tablished under  section  6621  shall  be  paid  for  the  period  from  such 
last  date  to  the  date  paid. 

******* 

(d)  Income  Tax  Reduced  by  Carryback  or  Adjustment  for  Cer- 
tain Unused  Deductions. — 

(1)  Net  operating  loss  or  capital  loss  carryback. — If  the 
amount  of  any  tax  imposed  by  subtitle  A  is  reduced  by  reason 
of  a  carryback  of  a  net  operating  loss  or  net  capital  loss,  such 
reduction  in  tax  shall  not  affect  the  computation  of  interest 
under  this  section  for  the  period  ending  with  the  filing  date  for 
the  taxable  year  in  which  the  net  operating  loss  or  net  capital 
loss  arises. 

(2)  Certain  credit  carrybacks. — 

(A)  In  general.— If  any  credit  allowed  for  any  taxable 
year  is  increased  by  reason  of  a  credit  carryback,  such  in- 
crease shall  not  affect  the  computation  of  interest  under 
this  section  for  the  period  ending  with  the  filing  date  for 
the  taxable  year  in  which  the  credit  carryback  arises,  or, 
with  respect  to  any  portion  of  a  credit  carryback  from  a 
taxable  year  attributable  to  a  net  operating  loss  carryback, 
capital  loss  carryback,  or  other  credit  carryback  from  a 
subsequent  taxable  year,  such  increase  shall  not  affect  the 
computation  of  interest  under  this  section  for  the  period 
ending  with  the  filing  date  for  such  subsequent  taxable 
year. 

(B)  Credit  carryback  defined. — For  purposes  of  this 
paragraph,  the  term  ' 'credit  carryback"  has  the  meaning 
given  such  term  by  section  6511(d)(4)(C). 

[(3)  Adjustment  for  certain  unused  deductions  of  life 
insurance  companies. — If  the  amount  of  any  tax  imposed  by 
subtitle  A  is  reduced  by  operation  of  section  815(d)(5)  (relating 
to  reduction  of  policyholders  surplus  account  of  life  insurance 
companies  for  certain  unused  deductions),  such  reduction  in 
tax  shall  not  affect  the  computation  of  interest  under  this  sec- 
tion for  the  period  ending  with  the  last  day  of  the  last  taxable 
year  to  which  the  loss  described  in  section  815(d)(5)(A)  is  car- 
ried under  section  812(b)(2).] 
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E(4)J  (3)  Filing  date. — For  purposes  of  this  subsection,  the 
term  "filing  date"  has  the  meaning  given  to  such  term  by  sec- 
tion 6611(f)(3)(A). 

******* 

[(h)  Exception  as  to  Estimated  Tax. — This  section  shall  not 
apply  to  any  failure  to  pay  estimated  tax  required  by  section  6153 
or  section  6154.] 

(h)  Exception  as  to  Estimated  Tax. — This  section  shall  not 
apply  to  any  failure  to  pay  any  estimated  tax  required  by  section 
6154  or  6651 

Subchapter  B — Interest  on  Overpayments 

Sec.  6611.  Interest  on  overpayments. 
Sec.  6612.  Cross  references. 

SEC.  6611.  INTEREST  ON  OVERPAYMENTS, 
(a)  Rate.— *  *  * 

(f)  Refund  of  Income  Tax  Caused  by  Carryback  or  Adjust- 
ment for  Certain  Unused  Deductions. — 

(1)  Net  operating  loss  or  capital  loss  carryback. — For 
purposes  of  subsection  (a),  if  any  overpayment  of  tax  imposed 
by  subtitle  A  results  from  a  carryback  of  a  net  operating  loss 
or  net  capital  loss,  such  overpayment  shall  be  deemed  not  to 
have  been  made  prior  to  the  filing  date  for  the  taxable  year  in 
which  such  net  operating  loss  or  net  capital  loss  arises. 

(2)  Certain  credit  carrybacks.— 

(A)  In  general. — For  purposes  of  subsection  (a),  if  any 
overpayment  of  tax  imposed  by  subtitle  A  results  from  a 
credit  carryback,  such  overpayment  shall  be  deemed  not  to 
have  been  made  before  the  filing  date  for  the  taxable  year 
in  which  such  credit  carryback  arises,  or,  with  respect  to 
any  portion  of  a  credit  carryback  from  a  taxable  year  at- 
tributable to  a  net  operating  loss  carryback,  capital  loss 
carryback,  or  other  credit  carryback  from  a  subsequent 
taxable  year,  such  overpayment  shall  be  deemed  not  to 
have  been  made  before  the  filing  date  for  such  subsequent 
taxable  year. 

(B)  Credit  carryback  defined. — For  purposes  of  this 
paragraph,  the  term  "credit  carryback' 9  has  the  meaning 
given  such  term  by  section  6511(d)(4)(C). 

(3)  Special  rules  for  paragraphs  (1)  and  (2). — 

(A)  Filing  date. — For  purposes  of  this  subsection,  the 
term  "filing  date"  means  the  last  date  prescribed  for  filing 
the  return  of  tax  imposed  by  subtitle  A  for  the  taxable 
year  (determined  without  regard  to  extensions). 

(B)  Coordination  with  subsection  (e). — 

(i)  In  general. — For  purposes  of  subsection  (e) — 
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(I)  any  overpayment  described  in  paragraph  (1) 
or  (2)  shall  be  treated  as  an  overpayment  for  the 
loss  year,  and 

(II)  such  subsection  shall  be  applied  with  respect 
to  such  overpayment  by  treating  the  return  for 
the  loss  year  as  not  filed  before  claim  for  such 
overpayment  is  filed. 

(ii)  Loss  year. — For  purposes  of  this  subparagraph, 
the  term  "loss  year"  means — 

(I)  in  the  case  of  a  carryback  of  a  net  operating 
loss  or  net  capital  loss,  the  taxable  year  in  which 
such  loss  arises,  and 

(II)  in  the  case  of  a  credit  carryback,  the  taxable 
year  in  which  such  credit  carryback  arises  (or, 
with  respect  to  any  portion  of  a  credit  carryback 
from  a  taxable  year  attributable  to  a  net  operat- 
ing loss  carryback,  a  capital  loss  carryback,  or 
other  credit  carryback  from  a  subsequent  taxable 
year,  such  subsequent  taxable  year). 

[(4)  Adjustment  for  certain  unused  deductions  of  life 
insurance  companies. — For  purposes  of  subsection  (a),  if  any 
overpayment  of  tax  imposed  by  subtitle  A  arises  by  operation 
of  section  815(d)(5)  (relating  to  reduction  of  policyholders  sur- 
plus account  of  life  insurance  companies  for  certain  unused  de- 
ductions), such  overpayment  shall  be  deemed  not  to  have  been 
made  prior  to  the  close  of  the  last  taxable  year  to  which  the 
loss  described  in  section  815(d)(5)(A)  is  carried  under  section 
812(b)(2).] 

CHAPTER  68— ADDITIONS  TO  THE  TAX,  ADDI- 
TIONAL AMOUNTS,  AND  ASSESSABLE  PENAL- 
TIES 

******* 

Subchapter  A — Additions  to  the  Tax  and  Additional 

Amounts 

******* 

SEC.  6651.  FAILURE  TO  FILE  TAX  RETURN  OR  TO  PAY  TAX. 
(a)  Addition  to  the  Tax. — In  case  of  failure — 

(1)  to  file  any  return  required  under  authority  of  subchapter 
A  of  chapter  61  (other  than  part  III  thereof),  subchapter  A  of 
chapter  51  (relating  to  distilled  spirits,  wines,  and  beer),  or  of 
subchapter  A  of  chapter  52  (relating  to  tobacco,  cigars,  ciga- 
rettes, and  cigarette  papers  and  tubes),  or  of  subchapter  A  of 
chapter  53  (relating  to  machine  guns  and  certain  other  fire- 
arms), on  the  date  prescribed  therefor  (determined  with  regard 
to  any  extension  of  time  for  filing),  unless  it  is  shown  that  such 
failure  is  due  to  reasonable  cause  and  not  due  to  willful  ne- 
glect, there  shall  be  added  to  the  amount  required  to  be  shown 
as  tax  on  such  return  5  percent  of  the  amount  of  such  tax  if 
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the  failure  is  for  not  more  than  1  month,  with  an  additional  5 
percent  for  each  additional  month  or  fraction  thereof  during 
which  such  failure  continues,  not  exceeding  25  percent  in  the 
aggregate; 

(2)  to  pay  the  amount  shown  as  tax  on  any  return  specified 
in  paragraph  (1)  on  or  before  the  date  prescribed  for  payment 
of  such  tax  (determined  with  regard  to  any  extension  of  time 
for  payment),  unless  it  is  shown  that  such  failure  is  due  to  rea- 
sonable cause  and  not  due  to  willful  neglect,  there  shall  be 
added  to  the  amount  shown  as  tax  on  such  return  0.5  percent 
of  the  amount  of  such  tax  if  the  failure  is  for  not  more  than  1 
month,  with  an  additional  0.5  percent  for  each  additional 
month  or  fraction  thereof  during  which  such  failure  continues, 
not  exceeding  25  percent  in  the  aggregate;  or 

(3)  to  pay  any  amount  in  respect  of  any  tax  required  to  be 
shown  on  a  return  specfified  in  paragraph  (1)  which  is  not  so 
shown  (including  an  assessment  made  pursuant  to  section 
6213(b))  within  10  days  of  the  date  of  the  notice  and  demand 
therefor,  unless  it  is  shown  that  such  failure  is  due  to  reason- 
able cause  and  not  due  to  willful  neglect,  there  shall  be  added 
to  the  amount  of  tax  stated  in  such  notice  and  demand  0.5  per- 
cent of  the  amount  of  such  tax  if  the  failure  is  for  not  more 
than  1  month,  with  an  additional  0.5  percent  for  each  addition- 
al month  or  fraction  thereof  during  which  such  failure  contin- 
ues, not  exceeding  25  percent  in  the  aggregate. 

In  the  case  of  a  failure  to  file  a  return  of  tax  imposed  by  chapter  1 
within  60  days  of  the  date  prescribed  for  filing  of  such  return  (de- 
termined with  regard  to  any  extensions  of  time  for  filing),  unless  it 
is  shown  that  such  failure  is  due  to  reasonable  cause  and  not  due 
to  willful  neglect,  the  addition  to  tax  under  paragraph  (1)  shall  not 
be  less  than  the  lesser  of  $100  or  100  percent  of  the  amount  re- 
quired to  be  shown  as  tax  on  such  return. 

(b)  Penalty  Imposed  on  Net  Amount  Due. — For  purposes  of — 

(1)  subsection  (a)(1),  the  amount  of  tax  required  to  be  shown 
on  the  return  shall  be  reduced  by  the  amount  of  any  part  of 
the  tax  which  is  paid  on  or  before  the  date  prescribed  for  pay- 
ment of  the  tax  and  by  the  amount  of  any  credit  against  the 
tax  which  may  be  claimed  on  the  return, 

(2)  subsection  (a)(2),  the  amount  of  tax  shown  on  the  return 
shall,  for  purposes  of  computing  the  addition  for  any  month,  be 
reduced  by  the  amount  of  any  part  of  the  tax  which  is  paid  on 
or  before  the  beginning  of  such  month  and  by  the  amount  of 
any  credit  against  the  tax  which  may  be  claimed  on  the 
return,  and 

(3)  subsection  (a)(3),  the  amount  of  tax  stated  in  the  notice 
and  demand  shall,  for  the  purpose  of  computing  the  addition 
for  any  month,  be  reduced  by  the  amount  of  any  part  of  the 
tax  which  is  paid  before  the  beginning  of  such  month. 

(c)  Limitations  and  Special  Rule. — 

(1)  Additions  under  more  than  one  paragraph. — 

(A)  With  respect  to  any  return,  the  amount  of  the  addi- 
tion under  paragraph  (1)  of  subsection  (a)  shall  be  reduced 
by  the  amount  of  the  addition  under  paragraph  (2)  of  sub- 
section (a)  for  any  month  to  which  an  addition  to  tax 
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applies  under  both  paragraphs  (1)  and  (2).  In  any  case 
described  in  the  last  sentence  of  subsection  (a),  the 
amount  of  the  addition  under  paragraph  (1)  of  subsection 
(a)  shall  not  be  reduced  under  the  preceding  sentence 
below  the  amount  provided  in  such  last  sentence. 

(B)  With  respect  to  any  return,  the  maximum  amount  of 
the  addition  permitted  under  paragraph  (3)  of  subsection 
(a)  shall  be  reduced  by  the  amount  of  the  addition  under 
paragraph  (1)  of  subsection  (a)  (determined  without  regard 
to  the  last  sentence  of  such  subsection)  which  is  attributa- 
ble to  the  tax  for  which  the  notice  and  demand  is  made 
and  which  is  not  paid  within  10  days  of  notice  and 
demand. 

(2)  Amount  of  tax  shown  more  than  amount  required  to 
be  shown. — If  the  amount  required  to  be  shown  as  tax  on  a 
return  is  less  than  the  amount  shown  as  tax  on  such  return, 
subsections  (a)(2)  and  (b)(2)  shall  be  applied  by  substituting 
such  lower  amount. 
[(d)  Exception  for  Declarations  of  Estimated  Tax. — This  sec- 
tion shall  not  apply  to  any  failure  to  file  a  declaration  of  estimated 
tax  required  by  section  6015  or  to  pay  any  estimated  tax  required 
to  be  paid  by  section  6153  or  6154.] 

(d)  Exception  for  Estimated  Tax.— This  section  shall  not  apply 
to  any  failure  to  pay  any  estimated  tax  required  to  be  paid  by  sec- 
tion 6154  or  665^. 

SEC.  6652.  FAILURE  TO  FILE  CERTAIN  INFORMATION  RETURNS,  REGIS- 
TRATION STATEMENTS,  ETC. 

(a)  Returns  Relating  to  Information  at  Source,  Payments  of 
Dividends,  Etc.,  and  Certain  Transfers  of  Stock. — 

******* 

(f)  Information  Required  in  Connection  With  Certain  Plans 
of  Deferred  Compensation. — In  the  case  of  failure  to  file  a  return 
or  statement  required  under  section  6058  (relating  to  information 
required  in  connection  with  certain  plans  of  deferred  compensa- 
tion) or  6047  (relating  to  information  relating  to  certain  trusts  and 
annuity  [and  bond  purchase]  plans)  on  the  date  and  in  the 
manner  prescribed  therefor  (determined  with  regard  to  any  exten- 
sion of  time  for  filing),  unless  it  is  shown  that  such  failure  is  due  to 
reasonable  cause,  there  shall  be  paid  (on  notice  and  demand  by  the 
Secretary  and  in  the  same  manner  as  tax)  by  the  person  failing  so 
to  file,  $25  for  each  day  during  which  such  failure  continues,  but 
the  total  amount  imposed  under  this  subsection  on  any  person  for 
failure  to  file  any  return  shall  not  exceed  $15,000. 

******* 

(i)  Failure  To  Give  Notice  to  Recipients  of  Certain  Pension, 
Etc.,  Distributions. — In  the  case  of  each  failure  to  provide  notice 
as  required  by  section  3405(d)(10)(B),  at  the  time  prescribed  therefor, 
unless  it  is  shown  that  such  failure  is  due  to  reasonable  cause  and 
not  to  willful  neglect,  there  shall  be  paid,  on  notice  and  demand  of 
the  Secretary  and  in  the  same  manner  as  tax,  by  the  person  failing 
to  provide  such  notice,  an  amount  equal  to  $10  for  each  such  fail- 
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ure,  but  the  total  amount  imposed  on  such  person  for  all  such 
failures  during  any  calendar  year  shall  not  exceed  $5,000. 
[(i)]  (j)  Alcohol  and  Tobacco  Taxes. — 

For  penalties  for  failure  to  file  certain  information  returns 
with  respect  to  alcohol  and  tobacco  taxes,  see,  generally,  subti- 
tle E. 

******* 

CSEC.  6654.  FAILURE  BY  INDIVIDUAL  TO  PAY  ESTIMATED  INCOME  TAX. 

[(a)  Addition  to  the  tax. — In  the  case  of  any  underpayment  of 
estimated  tax  by  an  individual,  except  as  provided  in  subsection  (d), 
there  shall  be  added  to  the  tax  under  chapter  1  and  the  tax  under 
chapter  2  for  the  taxable  year  an  amount  determined  at  an  annual 
rate  established  under  section  6621  upon  the  amount  of  the  under- 
payment (determined  under  subsection  (b))  for  the  period  of  the  un- 
derpayment (determined  under  subsection  (c)). 

[(b)  Amount  of  Underpayment. — For  purposes  of  subsection  (a), 
the  amount  of  the  underpayment  shall  be  the  excess  of — 

[(1)  The  amount  of  the  installment  which  would  be  required 
to  be  paid  if  the  estimated  tax  were  equal  to  80  percent  (66% 
percent  in  the  case  of  individuals  referred  to  in  section  6073(b), 
relating  to  income  from  farming  or  fishing)  of  the  tax  shown 
on  the  return  for  the  taxable  year  or,  if  no  return  was  filed,  80 
percent  (66%  percent  in  the  case  of  individuals  referred  to  in 
section  6073(b),  relating  to  income  from  farming  or  fishing)  of 
the  tax  for  such  year,  over 

[(2)  The  amount,  if  any,  of  the  installment  paid  on  or  before 
the  last  date  prescribed  for  such  payment. 
[(c)  Period  of  Underpayment. — The  period  of  the  underpay- 
ment shall  run  from  the  date  the  installment  was  required  to  be 
paid  to  whichever  of  the  following  dates  is  the  earlier — 

[(1)  The  15th  day  of  the  fourth  month  following  the  close  of 
the  taxable  year. 

[(2)  With  respect  to  any  portion  of  the  underpayment,  the 
date  on  which  such  portion  is  paid.  For  purposes  of  this  para- 
graph, a  payment  of  estimated  tax  on  any  installment  date 
shall  be  considered  a  payment  of  any  previous  underpayment 
only  to  the  extent  such  payment  exceeds  the  amount  of  the  in- 
stallment determined  under  subsection  (b)(1)  for  such  install- 
ment date. 

[(d)  Exception. — Notwithstanding  the  provisions  of  the  preced- 
ing subsections,  the  addition  to  the  tax  with  respect  to  any  under- 
payment of  any  installment  shall  not  be  imposed  if  the  total 
amount  of  all  payments  of  estimated  tax  made  on  or  before  the  last 
date  prescribed  for  the  payment  of  such  installment  equals  or  ex- 
ceeds the  amount  on  which  would  have  been  required  to  be  paid 
on  or  before  such  date  if  the  estimated  tax  were  whichever  of  the 
following  is  the  least — 

[(1)  The  tax  shown  on  the  return  of  the  individual  for  the 
preceding  taxable  year,  if  a  return  showing  a  liability  for  tax 
was  filed  by  the  individual  for  the  preceding  taxable  year  and 
such  preceding  year  was  a  taxable  year  of  12  months. 

[(2)  An  amount  equal  to  80  percent  (66%  percent  in  the  case 
of  individuals  referred  to  in  section  6073(b),  relating  to  income 
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from  farming  or  fishing)  of  the  tax  for  the  taxable  year  com- 
puted by  placing  on  an  annualized  basis  the  taxable  income  for 
the  months  in  the  taxable  year  ending  before  the  month  in 
which  the  installment  is  required  to  be  paid  and  by  taking  into 
account  the  adjusted  self-employment  income  (if  the  net  earn- 
ings from  self-employment  (as  defined  in  section  1402(a))  for 
the  taxable  year  equal  or  exceed  $400).  For  purposes  of  this 
paragraph — 

[(A)  The  taxable  income  shall  be  placed  on  an  annua- 
lized basis  under  regulations  prescribed  by  the  Secretary. 
[(B)  The  term  ' 'adjusted  self-employment  means — 

[(i)  the  net  earnings  from  self-employment  (as  de- 
fined in  section  1402(a))  for  the  months  in  the  taxable 
year  ending  before  the  month  in  which  the  install- 
ment is  required  to  be  paid,  but  not  more  than 

[(h)  the  excess  of  (I)  an  amount  equal  to  the  contri- 
bution and  benefit  base  (as  determined  under  section 
230  of  the  Social  Security  Act)  which  is  effective  for 
the  calendar  year  in  which  the  taxable  year  begins, 
over  (II)  the  amount  determined  by  placing  the  wages 
(within  the  meaning  of  section  1402(b))  for  the  months 
in  the  taxable  year  ending  before  the  month  in  which 
the  installment  is  required  to  be  paid  on  an  annua- 
lized basis  in  a  manner  consistent  with  clauses  (i)  and 
(ii)  of  subparagraph  (A). 
[(3)  An  amount  equal  to  90  percent  of  the  tax  computed,  at 
the  rates  applicable  to  the  taxable  year,  on  the  basis  of  the 
actual  taxable  income  and  the  actual  self-employment  income 
for  the  months  in  the  taxable  year  ending  befor  the  month  in 
which  the  installment  is  required  to  be  paid  as  if  such  months 
constituted  the  taxable  year. 

[(4)  An  amount  equal  to  the  tax  computed,  at  the  rates  ap- 
plicable to  the  taxable  year,  on  the  basis  of  the  taxpayer's 
status  with  respect  to  personal  exemptions  under  section  151 
for  the  taxable  year,  but  otherwise  on  the  basis  of  the  facts 
shown  on  his  return  for,  and  the  law  applicable  to,  the  preced- 
ing taxable  year. 
[(e)  Application  of  Section  in  Case  of  Tax  Withheld  on 
Wages. — For  purposes  of  applying  this  section — 

[(1)  The  estimated  tax  shall  be  computed  without  any  reduc- 
tion for  the  amount  which  the  individual  estimates  as  his 
credit  under  section  31  (relating  to  tax  withheld  at  source  on 
wages,  interest,  dividends,  and  patronage  dividends),  and 

[(2)  The  amount  of  the  credit  allowed  under  section  31  for 
the  taxable  year  shall  be  deemed  a  payment  of  estimated  tax, 
and  an  equal  part  of  such  amount  shall  be  deemed  paid  on 
each  installment  date  (determined  under  section  6153)  for  such 
taxable  year,  unless  the  taxpayer  establishes  the  dates  on 
which  all  amounts  were  actually  withheld,  in  which  case  the 
amounts  so  withheld  shall  be  deemed  payments  of  estimated 
tax  on  the  dates  on  which  such  amounts  were  actually  with- 
held. 

[(f)  Exception  Where  Tax  is  Small  Amount.— 
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[(1)  In  General. — No  addition  to  tax  shall  be  imposed  under 
subsection  (a)  for  any  taxable  year  if  the  tax  shown  on  the 
return  for  such  taxable  year  (or,  if  no  return  is  filed,  the  tax), 
reduced  by  the  credit  allowable  under  section  31,  is  less  than 
the  amount  determined  under  the  following  table: 


In  the  case  of  taxable  years  beginning  in:  The  amount  is: 

1981   $100 

1982   200 

1983   300 

1984   400 

1985  and  thereafter   500 


[(2)  Special  rule. — For  purposes  of  subsection  (b),  the 
amount  of  any  installment  required  to  be  paid  shall  be  deter- 
mined without  regard  to  subsection  (b)  of  section  6015. 
[(g)  Tax  Computed  After  Application  of  Credits  Against 
Tax. — For  purposes  of  subsections  (b),  (d),  (f),  and  (h)  the  term 
"tax"  means — 

[(1)  the  tax  imposed  by  this  chapter  1  (other  than  by  section 
55),  plus 

[(2)  the  tax  imposed  by  chapter  2,  minus 

[(3)  the  sum  of— 

[(A)  the  credits  against  tax  allowed  by  part  IV  of  sub- 
chapter A  of  chapter  1,  other  than  the  credit  against  tax 
provided  by  section  31  (relating  to  tax  withheld  on  wages, 
interest,  dividends,  and  patronage  dividends),  plus 

[(B)  to  the  extent  allowed  under  regulations  prescribed 
by  the  Secretary,  any  amount  which  is  treated  under  sec- 
tion 6429  or  6430  as  an  overpayment  of  the  tax  imposed  by 
section  4986. 

[(B)  to  the  extent  allowed  under  regulations  prescribed 
by  the  Secretary,  any  overpayment  of  the  tax  imposed  by 
section  4986  (determined  without  regard  to  section 
4995(a)(4)(B)). 

[(h)  Exception  Where  No  Tax  Liability  for  Preceding  Tax- 
able Year — No  addition  to  tax  shall  be  imposed  under  subsection 
(a)  for  any  taxable  year  if — 

[(1)  the  individual  did  not  have  any  liability  for  tax  for  the 
preceding  taxable  year, 

[(2)  the  preceding  taxable  year  was  a  taxable  year  of  12 
months,  and 

[(3)  the  individual  was  a  citizen  or  resident  of  the  United 
States  throughout  the  preceding  taxable  year, 
[(i)  Short  Taxable  Year. — The  application  of  this  section  to 
taxable  years  of  less  than  12  months  shall  be  in  accordance  with 
regulations  prescribed  by  the  Secretary.] 

SEC.  6654.  FAILURE  BY  INDIVIDUAL  TO  PAY  ESTIMATED  INCOME  TAX. 

(a)  Addition  to  the  Tax. — Except  as  otherwise  provided  in  this 
section,  in  the  case  of  any  underpayment  of  estimated  tax  by  an  in- 
dividual, there  shall  be  added  to  the  tax  under  chapter  1  and  the 
tax  under  chapter  2  for  the  taxable  year  an  amount  determined  by 
applying— 

(1)  the  applicable  annual  rate  established  under  section  6621, 

(2)  to  the  amount  of  the  underpayment, 

(3)  for  the  period  of  the  underpayment. 
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(b)  Amount  of  Underpayment;  Period  of  Underpayment. — For 
purposes  of  subsection  (a) — 

(1)  Amount. — The  amount  of  the  underpayment  shall  be  the 
excess  of— 

(A)  the  required  installment,  over 

(B)  the  amount  (if  any)  of  the  installment  paid  on  or 
before  the  due  date  for  the  installment. 

(2)  Period  of  underpayment. — The  period  of  the  underpay- 
ment shall  run  from  the  due  date  for  the  installment  to  which- 
ever of  the  following  dates  is  the  earlier — 

(A)  the  15th  day  of  the  4th  month  following  the  close  of 
the  taxable  year,  or 

(B)  with  respect  to  any  portion  of  the  underpayment,  the 
date  on  which  such  portion  is  paid. 

(3)  Order  of  crediting  payments. — For  purposes  of  para- 
graph (2)(B),  a  payment  of  estimated  tax  shall  be  credited 
against  unpaid  required  installments  in  the  order  in  which 
such  installments  are  required  to  be  paid. 

(c)  Number  of  Required  Installments;  Due  Dates. — For  pur- 
poses of  this  section — 

(1)  Payable  in  u  installments. — There  shall  be  4  required 
installments  for  each  taxable  year. 

(2)  Time  for  payment  of  installments. — 


In  the  case  of  the 
following  required  installments: 

1st  

2nd  

3rd  

4th  


The  due  date  is: 

  April  15 

  June  15 

  September  15 

January  15  of  the  following  taxable  year. 


(d)  Amount  of  Required  Installments. — For  purposes  of  this 
section — 

(1)  Amount. — 

(A)  In  general. — Except  as  provided  in  paragraph  (2), 
the  amount  of  any  required  installment  shall  be  25  percent 
of  the  required  annual  payment. 

(B)  Required  annual  payment. — For  purposes  of  sub- 
paragraph (A),  the  term  "required  annual  payment"  means 
the  lesser  of— 

(i)  80  percent  of  the  tax  shown  on  the  return  for  the 
taxable  year  (or,  if  no  return  is  filed,  80  percent  of  the 
tax  for  such  year),  or 

(ii)  100  percent  of  the  tax  shown  on  the  return  of  the 
individual  for  the  preceding  taxable  year. 

Clause  (ii)  shall  not  apply  if  the  preceding  taxable  year  was 
not  a  taxable  year  of  12  months  or  if  the  individual  did  not 
file  a  return  for  such  preceding  taxable  year. 

(2)  Lower  required  installment  where  annualized 
income  installment  is  less  than  amount  determined 
under  paragraph  (1)(a). — 

(A)  In  general. — In  the  case  of  any  required  installment, 
if  the  individual  establishes  that  the  annualized  income  in- 
stallment is  less  than  the  amount  determined  under  para- 
graph (1)(A)- 
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(i)  the  amount  of  such  required  installment  shall  be 
the  annualized  income  installment,  and 

(ii)  any  reduction  in  a  required  installment  resulting 
from  the  application  of  this  subparagraph  shall  be  re- 
captured by  increasing  the  amount  of  the  next  required 
installment  determined  under  paragraph  (1)(A)  by  the 
amount  of  such  reduction  (and  by  increasing  subse- 
quent required  installments  to  the  extent  that  the  re- 
duction has  not  previously  been  recaptured  under  this 
clause). 

(B)  Determination  of  annualized  income  install- 
ment.— In  the  case  of  any  required  installment,  the  annua- 
lized income  installment  is  the  excess  (if  any)  of— 

(i)  an  amount  equal  to  the  applicable  percentage  of 
the  tax  for  the  taxable  year  computed  by  placing  on  an 
annualized  basis  the  taxable  income,  alternative  mini- 
mum taxable  income,  and  adjusted  self-employment 
income  for  months  in  the  taxable  year  ending  before 
the  due  date  for  the  installment,  over 

(ii)  the  aggregate  amount  of  any  prior  required  in- 
stallments for  the  taxable  year. 

(C)  Special  rules. — For  purposes  of  this  paragraph — 

(i)  Annualization. — The  taxable  income,  alternative 
minimum  taxable  income,  and  adjusted  self-employ- 
ment income  shall  be  placed  on  an  annualized  basis 
under  regulations  prescribed  by  the  Secretary. 

(ii)  Applicable  percentage. — 


In  the  case  of  the  following  The  applicable 

required  installments:  percentage  is: 

1st   20 

2nd   40 

3rd   60 

4th   80 


(Hi)  Adjusted  self-employment  income. — The  term 
^adjusted  self -employment  income"  means  self-employ- 
ment income  (as  defined  in  section  1402(b));  except  that 
section  1402(b)  shall  be  applied  by  placing  wages 
(within  the  meaning  of  section  1402(b))  for  months  in 
the  taxable  year  ending  before  the  due  date  for  the  in- 
stallment on  an  annualized  basis  consistent  with 
clause  (i). 
(e)  Exceptions.— 

(1)  Where  tax  is  small  amount. — No  addition  to  tax  shall 
be  imposed  under  subsection  (a)  for  any  taxable  year  if  the  tax 
shown  on  the  return  for  such  taxable  year  (or,  if  no  return  is 
filed,  the  tax),  reduced  by  the  credit  allowable  under  section  31, 
is  less  than  $500  ($400  in  the  case  of  taxable  years  beginning 
during  1984). 

(2)  Where  no  tax  liability  for  preceding  taxable  year. — 
No  addition  to  tax  shall  be  imposed  under  subsection  (a)  for 
any  taxable  year  if— 

(A)  the  preceding  taxable  year  was  a  taxable  year  of  12 
months, 
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(B)  the  individual  did  not  have  any  liability  for  tax  for 
the  preceding  taxable  year,  and 

(C)  the  individual  was  a  citizen  or  resident  of  the  United 
States  throughout  the  preceding  taxable  year. 

(3)  Waiver  in  certain  cases.— No  addition  to  tax  shall  be 
imposed  under  subsection  (a)  with  respect  to  any  underpayment 
to  the  extent  the  Secretary  determines  that  by  reason  of  casual- 
ty, disaster,  or  other  unusual  circumstances  the  imposition  of 
such  addition  to  tax  would  be  against  equity  and  good  con- 
science. 

(f)  Tax  Computer  After  Application  of  Credits  Against 
Tax. — For  purposes  of  this  section,  the  term  "tax"  means — 

(1)  the  tax  imposed  by  chapter  1,  plus 

(2)  the  tax  imposed  by  chapter  2,  minus 

(3)  the  sum  of— 

(A)  the  credits  against  tax  allowed  by  part  IV  of  sub- 
chapter A  of  chapter  1,  other  than  the  credit  against  tax 
provided  by  section  31  (relating  to  tax  withheld  on  wages), 
plus 

(B)  to  the  extent  allowed  under  regulations  prescribed  by 
the  Secretary,  any  overpayment  of  the  tax  imposed  by  sec- 
tion 4986  (determined  without  regard  to  section 
4995(aX4XB)). 

(g)  Application  of  Section  in  Case  of  Tax  Withheld  on 
Wages. — 

(1)  In  general. — For  purposes  of  applying  this  section,  the 
amount  of  the  credit  allowed  under  section  31  for  the  taxable 
year  shall  be  deemed  a  payment  of  estimated  tax,  and  an  equal 
part  of  such  amount  shall  be  deemed  paid  on  each  due  date  for 
such  taxable  year,  unless  the  taxpayer  establishes  the  dates  on 
which  all  amounts  were  actually  withheld,  in  which  case  the 
amounts  so  withheld  shall  be  deemed  payments  of  estimated 
tax  on  the  dates  on  which  such  amounts  were  actually  with- 
held. 

(2)  Separate  application. — The  taxpayer  may  apply  para- 
graph (1)  separately  with  respect  to — 

(A)  wage  withholding,  and 

(B)  all  other  amounts  withheld  for  which  credit  is  al- 
lowed under  section  31. 

(h)  Special  Rule  Where  Return  Filed  on  or  Before  January 
31. — If,  on  or  before  January  31  of  the  following  taxable  year,  the 
taxpayer  files  a  return  for  the  taxable  year  and  pays  in  full  the 
amount  computed  on  the  return  as  payable,  then  no  addition  to  tax 
shall  be  imposed  under  subsection  (a)  with  respect  to  any  underpay- 
ment of  the  4th  required  installment  for  the  taxable  year. 

(i)  Special  Rules  for  Farmers  and  Fishermen. — For  purposes 
of  this  section — 

(1)  In  general. — If  an  individual  is  a  farmer  or  fisherman 
for  any  taxable  year — 

(A)  there  shall  be  only  1  required  installment  for  the  tax- 
able year, 

(B)  the  due  date  for  such  installment  shall  be  January  15 
of  the  following  taxable  year, 
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(C)  the  amount  of  such  installment  shall  be  equal  to  the 
required  annual  payment  (determined  under  subsection 
(d)(1)(B)  by  substituting  "66%  percent"  for  "80 percent",  and 

(D)  subsection  (h)  shall  be  applied — 

(i)  by  substituting  "March  1 "  for  "January  31 "  and 

(ii)  by  treating  the  required  installment  described  in 
subparagraph  (A)  of  this  paragraph  as  the  4th  required 
installment. 

(2)  Farmer  or  fisherman  defined. — An  individual  is  a 
farmer  or  fisherman  for  any  taxable  year  if— 

(A)  the  individual's  gross  income  from  farming  or  fishing 
(including  oyster  farming)  for  the  taxable  year  is  at  least 
66%  percent  of  the  total  gross  income  from  all  sources  for 
the  taxable  year,  or 

(B)  such  individual's  gross  income  from  farming  or  fish- 
ing (including  oyster  farming)  shown  on  the  return  of  the 
individual  for  the  preceding  taxable  year  is  at  least  66% 
percent  of  the  total  gross  income  from  all  sources  shown  on 
such  return. 

(j)  Fiscal  Years  and  Short  Years. — 

(1)  Fiscal  years. — In  applying  this  section  to  a  taxable  year 
beginning  on  any  date  other  than  January  1,  there  shall  be  sub- 
stituted, for  the  months  specified  in  this  section,  the  months 
which  correspond  thereto. 

(2)  Short  taxable  year. — This  section  shall  be  applied  to 
taxable  years  of  less  than  12  months  in  accordance  with  regula- 
tions prescribed  by  the  Secretary. 

(k)  Estates  and  Trusts. — This  section  shall  not  apply  to  any 
estate  or  trust. 

(I)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the  purposes  of  this  section. 

******* 

SEC.  6659.  ADDITION  TO  TAX  IN  THE  CASE  OF  VALUATION  OVERSTATE- 
MENTS FOR  PURPOSES  OF  THE  INCOME  TAX. 

(a)  Addition  to  the  Tax.  — If— 

(1)  an  individual,  or 

(2)  a  closely  held  corporation  or  a  personal  service  corpora- 
tion, 

has  an  underpayment  of  the  tax  imposed  by  chapter  1  for  the  tax- 
able year  which  is  attributable  to  a  valuation  overstatement,  then 
there  shall  be  added  to  the  tax  an  amount  equal  to  the  applicable 
percentage  of  the  underpayment  so  attributable. 

(b)  Applicable  Percentage  Defined. — For  purposes  of  subsection 
(a),  the  applicable  percentage  shall  be  determined  under  the  follow- 
ing table: 

If  the  valuation  claimed  is  the  follow- 
ing percent  of  the  correct  valua- 
tion  The  applicable  percentage  is: 

150  percent  or  more  but  nt  more  than  200  percent   10 

More  than  200  percent  but  not  more  than  250  percent   20 

More  than  250  percent   30 

(c)  Valuation  Overstatement  Defined. — 
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(1)  In  General. — For  purposes  of  this  section,  there  is  a  val- 
uation overstatement  if  the  value  of  any  property,  or  the  ad- 
justed basis  of  any  property,  claimed  on  any  return  is  150  per- 
cent or  more  of  the  amount  determined  to  be  the  correct 
amount  of  such  valuation  or  adjusted  basis  (as  the  case  may 
be). 

(2)  Property  must  have  been  acquired  within  last  5 
years. — This  section  shall  not  apply  to  any  property  which,  as 
of  the  close  of  the  taxable  year  for  which  there  is  a  valuation 
overstatement,  has  been  held  by  the  taxpayer  for  more  than  5 
years. 

(d)  Underpayment  Must  Be  at  Least  $1,000.— This  section  shall 
not  apply  if  the  underpayment  for  the  taxable  year  attributable  to 
valuation  overstatements  is  less  than  $1,000. 

(e)  Authority  To  Waive.— The  Secretary  may  waive  all  or  any 
part  of  the  addition  to  the  tax  provided  by  this  section  on  a  show- 
ing by  the  taxpayer  that  there  was  a  reasonable  basis  for  the  valu- 
ation or  adjusted  basis  claimed  on  the  return  and  that  such  claim 
was  made  in  good  faith. 

(f)  Other  Definitions. — For  purposes  of  this  section — 

(1)  Underpayment. — The  term  1  'underpayment"  has  the 
meaning  given  to  such  term  by  section  6653(c)(1). 

(2)  Clsely  held  corporation. — The  term  "closely  held  corpo- 
ration" means  any  corporation  described  in  section 
[456(a)(1)(C)]  465(a)(1)(B). 

(3)  Personal  service  corporation.— The  term  "personal 
service  corporation"  means  any  corporation  which  is  a  service 
organization  (within  the  meaning  of  section  414(m)(3)). 

******* 
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Subchapter  B — Assessable  Penalties 

Rules  for  application  of  assessable  penalties. 

Failure  to  collect  and  pay  over  tax,  or  attempt  to  evade  or  defeat  tax. 
Damages  assessable  for  instituting  proceedings  before  the  Tax  Court  pri- 
marily for  delay,  etc. 

Fraudulent  statement  or  failure  to  furnish  statement  to  employee. 
Excessive  claims  with  respect  to  the  use  of  certain  fuels. 
Failure  to  supply  identifying  numbers. 

Failure  to  file  information  returns  with  respect  to  certain  foreign  trusts. 
Failure  to  furnish  certain  statements. 

Failure  to  file  returns,  etc.,  with  respect  to  foreign  corporations  or  for- 
eign partnerships. 

False  information  with  respect  to  withholding. 

Failure  of  foreign  corporation  to  file  return  or  personal  holding  compa- 
ny tax. 

Assessable  penalties  with  respect  to  liability  for  tax  under  chapter  42. 
Assessable  penalties  with  respect  to  private  foundation  annual  returns. 
Failure  of  DISC  to  file  returns. 

Failure  to  supply  information  with  respect  to  place  of  residence. 
Assessable  penalties  with  respect  to  information  required  to  be  fur- 
nished under  section  7654. 

Failure  to  file  notice  of  redetermination  of  foreign  tax. 
Fraudulent  statement  or  failure  to  furnish  statement  to  plan  partici- 
pant. 

Failure  to  file  actuarial  report. 

Failure  to  provide  reports  on  individual  retirement  accounts  or  annu- 
ities. 
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Sec.  6694.    Understatement  of  taxpayer's  liability  by  income  tax  return  preparer. 

Sec.  6695.  Other  assessable  penalties  with  respect  to  the  preparation  of  income  tax 
returns  for  other  persons. 

Sec.  6696.    Rules  applicable  with  respect  to  section  6694  and  6695. 

Sec.  6697.  Assessable  penalties  with  respect  to  liability  for  tax  of  real  estate  in- 
vestment trusts. 

Sec.  6698.    Failure  to  file  partnership  return. 

Sec.  6698A.    Failure  to  file  information  with  respect  to  carryover  basis  property. 
Sec.  6699.    Assessable  penalties  relating  to  tax  credit  employee  stock  ownership 
plan. 

Sec.  6700.    Promoting  abusive  tax  shelters,  etc. 

Sec.  6701.    Penalties  for  aiding  and  abetting  understatement  of  tax  liability. 
Sec.  6702.    Frivolous  income  tax  return. 

Sec.  6703.    Rules  applicable  to  penalties  under  section  6700,  6701,  and  6702. 
Sec.  6704.    Failure  to  keep  records  necessary  to  meet  reporting  requirements  under 
section  6047(e). 

[Sec.  6705.    Failure  by  broker  to  provide  notice  to  payors.] 

Sec.  6705.    Failure  to  file  reports  on  loans  covered  by  mortgage  credit  certificates. 

SEC.  6676.  FAILURE  TO  SUPPLY  IDENTIFYING  NUMBERS. 

(a)  Civil  Penalties.— 

(1)  In  general. — If  any  person  who  is  required  by  regula- 
tions prescribed  under  section  6109 — 

(A)  to  include  his  taxpayer  identification  number  in  any 
return,  statement,  or  other  document, 

(B)  to  furnish  his  taxpayer  identification  number  to  an- 
other person,  or 

(C)  to  include  in  any  return,  statement,  or  other  docu- 
ment made  with  respect  to  another  person  the  taxpayer 
identification  number  of  such  other  person, 

fails  to  comply  with  such  requirement  at  the  time  prescribed 
by  such  regulations,  such  person  shall,  unless  it  is  shown  that 
such  failure  is  due  to  reasonable  cause  and  not  to  willful  ne- 
glect, pay  a  penalty  of  $5  for  each  such  failure  described  in 
subparagraph  (A)  and  $50  for  each  such  failure  described  in 
subparagraph  (B)  or  (C),  except  that  the  total  amount  imposed 
on  such  person  for  all  such  failures  during  any  calendar  year 
shall  not  exceed  $50,000. 

(2)  Taxpayer  identification  number  defined. — The  term 
"taxpayer  identification  number' '  means  the  identifying 
number  assigned  to  a  person  under  section  6109. 

(b)  Penalty  for  Failure  To  Supply  Identifying  Number 
Under  Section  215. — If  any  person  who  is  required  by  regulations 
prescribed  under  section  215 — 

(1)  to  furnish  his  taxpayer  identification  number  to  another 
person,  or 

(2)  to  include  on  his  return  the  taxpayer  identification 
number  of  another  person, 

fails  to  comply  with  such  requirement  at  the  time  prescribed  by  such 
regulations,  such  person  shall,  unless  it  is  shown  that  such  failure 
is  due  to  reasonable  cause  and  not  to  willful  neglect,  pay  a  penalty 
of  $50  for  each  such  failure. 

[(b)]  (c)  Deficiency  Procedures  Not  To  Apply. — Subchapter  B 
of  chapter  63  (relating  to  deficiency  procedures  for  income,  estate, 
gift  and  certain  excise  taxes)  shall  not  apply  in  respect  of  the  as- 
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sessment  or  collection  of  any  penalty  imposed  by  subsection  (a)  or 
(b). 

******* 

SEC.  6699.  ASSESSABLE  PENALTIES  RELATING  TO  TAX  CREDIT  EMPLOY- 
EE STOCK  OWNERSHIP  PLAN. 

(a)  In  General. — If  a  taxpayer  who  has  claimed  an  employee 
plan  credit  or  a  credit  allowable  under  section  44G  (relating  to  the 
employee  stock  ownership  credit)  for  any  taxable  year — 

(1)  fails  to  satisfy  any  requirement  provided  by  section 
[409A]  409  with  respect  to  a  qualified  investment  made 
before  January  1,  1983, 

(2)  fails  to  make  any  contribution  which  is  required  under 
section  48(n)  within  the  period  required  for  making  such  con- 
tribution, 

(3)  fails  to  satisfy  any  requirement  provided  under  section 
[409A]  409  with  respect  to  a  credit  claimed  under  section  44G 
in  taxable  years  ending  after  December  31,  1982,  or 

(4)  fails  to  make  any  contribution  which  is  required  under 
section  44G(c)(l)(B)  within  the  period  required  for  making  such 
contribution, 

the  taxpayer  shall  pay  a  penalty  in  an  amount  equal  to  the  amount 
involved  in  such  failure. 

****** 

SEC.  6705.  FAILURE  TO  FILE  REPORTS  ON  LOANS  COVERED  BY  MORTGAGE 
CREDIT  CERTIFICATES. 

(a)  In  General. — Any  person  required  by  section  25(g)  to  file  a 
report  with  the  Secretary  who  fails  to  file  the  report  with  respect  to 
any  mortgage  credit  certificate  at  the  time  and  in  the  manner  re- 
quired by  the  Secretary  shall  pay  a  penalty  of  $200  for  each  such 
failure  unless  it  is  shown  that  such  failure  is  due  to  reasonable 
cause  and  not  to  willful  neglect. 

(b)  Deficiency  Procedures  Not  To  Apply. — Subchapter  B  of 
chapter  63  (relating  to  deficiency  procedures  for  income,  estate,  gift, 
and  certain  excise  taxes)  shall  not  apply  with  respect  to  the  assess- 
ment or  collection  of  any  penalty  imposed  by  subsection  (a). 

CHAPTER  69— GENERAL  PROVISIONS  RELATING 

TO  STAMPS 

******* 

SEC.  6801.  AUTHORITY  FOR  ESTABLISHMENT,  ALTERATION,  AND  DISTRI- 
BUTION. 

(a)  Establishment  and  Alteration. — The  Secretary  may  estab- 
lish, and  from  time  to  time  alter,  renew,  replace,  or  change  the 
form,  style,  character,  material,  and  device  of  any  stamp,  mark,  or 
label  under  any  provision  of  the  laws  relating  to  internal  revenue. 

(b)  Preparation  and  Distribution  of  Regulations,  Forms, 
Stamps  and  Dies. — The  Secretary  shall  prepare  and  distribute  all 
the  instructions,  regulations,  directions,  forms,  blanks,  and  stamps; 
and  shall  provide  proper  and  sufficient  adhesive  stamps  and  other 
stamps  or  dies  for  expressing  and  denoting  the  [several  stamp 
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taxes;  except  that  stamps  required  by  or  prescribed  pursuant  to  the 
provisions  of  section  5205  or  section  5235  may  be  prepared  and  dis- 
tributed by  persons  authorized  by  the  Secretary,  under  such  con- 
trols for  the  protection  of  the  revenue  as  shall  be  deemed  neces- 
sary] . 

******* 

CHAPTER  75— CRIMES,  OTHER  OFFENSES,  AND 
FORFEITURES 

******* 

Subchapter  A — Crimes 

******* 

PART  I— GENERAL  PROVISIONS 

******* 

SEC.  7203.  WILLFUL  FAILURE  TO  FILE  RETURN,  SUPPLY  INFORMATION, 
OR  PAY  TAX. 

Any  person  required  under  this  title  to  pay  any  estimated  tax  or 
tax,  or  required  by  this  title  or  by  regulations  made  under  authori- 
ty thereof  to  make  a  return  [(other  than  a  return  required  under 
authority  of  section  6015)],  keep  any  records,  or  supply  any  infor- 
mation, who  willfully  fails  to  pay  such  estimated  tax  or  tax,  make 
such  return,  keep  such  records,  or  supply  such  information,  at  the 
time  or  times  required  by  law  or  regulations,  shall,  in  addition  to 
other  penalties  provided  by  law,  be  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  fined  not  more  than  $25,000 
($100,000  in  the  case  of  a  corporation),  or  imprisoned  not  more  than 
1  year,  or  both,  together  with  the  costs  of  prosecution.  In  the  case 
of  any  person  with  respect  to  whom  there  is  a  failure  to  pay  any 
estimated  tax,  this  section  shall  not  apply  to  such  person  with  re- 
spect to  such  failure  if  there  is  no  addition  to  tax  under  section 
6654  or  6655  with  respect  to  such  failure. 

******* 

SEC.  7207  FRAUDULENT  RETURNS,  STATEMENTS,  OR  OTHER  DOCUMENTS. 

Any  person  who  willfully  delivers  or  discloses  to  the  Secretary 
any  list,  return,  account,  statement,  or  other  document,  known  by 
him  to  be  fraudulent  or  to  be  false  as  to  any  material  matter,  shall 
be  fined  not  more  than  $10,000  ($50,000  in  the  case  of  a  corpora- 
tion), or  imprisoned  not  more  than  1  year,  or  both.  Any  person  re- 
quired pursuant  to  subsection  (b)  [or  (c)J  of  section  6047  or  pursu- 
ant to  subsection  (d)  of  section  6104  to  furnish  any  information  to 
the  Secretary  or  any  other  person  who  willfully  furnishes  to  the 
Secretary  or  such  other  person  any  information  known  by  him  to 
be  fraudulent  or  to  be  false  as  to  any  material  matter  shall  be 
fined  not  more  than  $10,000  ($50,000  in  the  case  of  a  corporation), 
or  imprisoned  not  more  than  1  year,  or  both. 
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SEC.  7213.  UNAUTHORIZED  DISCLOSURE  OF  INFORMATION, 
(a)  Returns  and  Return  Information.— 

(1)  Federal  employees  and  other  persons. — It  shall  be  un- 
lawful for  any  officer  or  employee  of  the  United  States  or  any 
person  described  in  section  6103(n)  (or  an  officer  or  employee  of 
any  such  person),  or  any  former  officer  or  employee,  willfully 
to  disclose  to  any  person,  except  as  authorized  in  this  title,  any 
return  or  return  information  (as  defined  in  section  6103(b)). 
Any  violation  of  this  paragraph  shall  be  a  felony  punishable 
upon  conviction  by  a  fine  in  any  amount  not  exceeding  $5,000, 
or  imprisonment  of  not  more  than  5  years,  or  both,  together 
with  the  costs  of  prosecution,  and  if  such  offense  is  committed 
by  any  officer  or  employee  of  the  United  States,  he  shall,  in 
addition  to  any  other  punishment,  be  dismissed  from  office  or 
discharged  from  employment  upon  conviction  for  such  offense. 

(2)  State  and  other  employees. — It  shall  be  unlawful  for 
any  person  (not  described  in  paragraph  (1))  willfully  to  disclose 
to  any  person,  except  as  authorized  in  this  title,  any  return  or 
return  information  (as  defined  in  section  6103(b))  acquired  by 
him  or  another  person  under  subsection  (d),  (i)(3)(B)(i),  (1)(6),  (7), 
[or  (8),]  (8),  or  (9)  or  (m)(2)  or  (4)  of  section  6103.  Any  violation 
of  this  paragrpah  shall  be  a  felony  punishable  by  a  fine  in  any 
amount  not  exceeding  $5,000,  or  imprisonment  of  not  more 
than  5  years,  or  both,  together  with  the  costs  of  prosecution. 

******* 

SEC.  7216.  DISCLOSURE  OR  USE  OF  INFORMATION  BY  PREPARERS  OF  RE- 
TURNS. 

(a)  General  Rule. — Any  person  who  is  engaged  in  the  business 
of  preparing,  or  providing  services  in  connection  with  the  prepara- 
tion of,  returns  of  the  tax  imposed  by  chapter  1,  [or  declarations 
or  amended  declarations  of  estimated  tax  under  section  6015,]  or 
any  person  who  for  compensation  prepares  any  such  return  [or 
declaration]  for  any  other  person,  and  who — 

(1)  discloses  any  information  furnished  to  him  for,  or  in  con- 
nection with,  the  preparation  of  any  such  return  or  declara- 
tion, or 

(2)  uses  any  such  information  for  any  purpose  other  than  to 
prepare,  or  assist  in  preparing,  any  such  return  [or  declara- 
tion], shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof, 

shall  be  fined  not  more  than  $1,000,  or  imprisoned  not  more  than  1 
year,  or  both,  together  with  the  costs  of  prosecution. 

******* 

CHAPTER  76— JUDICIAL  PROCEEDINGS 

******* 


Subchapter  B — Proceedings  by  Taxpayers  and  Third 

Parties 
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SEC.  7429.  REVIEW  OF  JEOPARDY  ASSESSMENT  PROCEDURES. 

(a)  Administrative  Review. — *  *  * 

(b)  Judicial  Review. — 

(1)  Actions  permitted. — Within  30  days  after  the  earlier  of— 

(A)  the  day  the  Secretary  notifies  the  taxpayer  of  his  de- 
termination described  in  subsection  (a)(3),  or 

(B)  the  16th  day  after  the  request  described  in  subsection 
(a)(2)  was  made, 

the  taxpayer  may  bring  a  civil  action  against  the  United  States 
in  a  district  court  of  the  United  States  for  a  determination 
under  this  subsection. 

(2)  Determination  by  district  court. — Within  20  days 
after  an  action  is  commenced  under  paragraph  (1),  the  dis- 
trict court  shall  determine  whether  or  not — 

(A)  the  making  of  the  assessment  under  section  6851, 
6861,  or  6862,  as  the  case  may  be,  is  reasonable  under  the 
circumstances,  and 

(B)  the  amount  so  assessed  or  demanded  as  a  result  of 
the  action  taken  under  section  6851,  6861,  or  6862,  is  ap- 
propriate under  the  circumstances. 

If  the  court  determines  that  proper  service  was  not  made  on  the 
United  States  within  5  days  after  the  date  of  the  commencement  of 
the  action,  the  running  of  the  20-day  period  set  forth  in  the  preced- 
ing sentence  shall  not  begin  before  the  day  on  which  proper  service 
was  made  on  the  United  States. 

(3)  Order  of  district  court. — If  the  court  determines  that 
the  making  of  such  assessment  is  unreasonable  or  that  the 
amount  assessed  or  demanded  is  inappropriate,  the  court  may 
order  the  Secretary  to  abate  such  assessment,  to  redetermine 
(in  whole  or  in  part)  the  amount  assessed  or  demanded,  or  to 
take  such  other  action  as  the  court  finds  appropriate. 

******* 

SEC.  7430.  AWARDING  OF  COURT  COSTS  AND  CERTAIN  FEES, 
(a)  In  General. — In  the  case  of  any  civil  proceeding  which  is — 

(1)  brought  by  or  against  the  United  States  in  connection 
with  the  determination,  collection,  or  refund  of  any  tax,  inter- 
est, or  penalty  under  this  title,  and 

(2)  brought  in  a  court  of  the  United  States  ([including  the 
Tax  Court],  including  the  Tax  Court  and  the  United  States 
Claims  Court), 

the  prevailing  party  may  be  awarded  a  judgment  for  reasonable 
litigation  costs  incurred  in  such  proceeding. 

******* 

Subchapter  C— The  Tax  Court 

******* 


PART  I— ORGANIZATION  AND  JURISDICTION 
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SEC.  7447.  RETIREMENT. 

(a)  Definitions. — For  purposes  of  this  section — 

******* 

(b)  Retirement. — 

(1)  Any  judge  [shall  retire  upon]  may  retire  at  any  time  after 
attaining  the  age  of  70. 

(2)  Any  judge  who  has  attained  the  age  of  65  may  retire  any 
time  after  serving  as  judge  for  15  years  or  more. 

(3)  Any  judge  who  is  not  reappointed  following  the  expira- 
tion of  the  term  of  his  office  may  retire  upon  the  completion  of 
such  term,  if  (A)  he  has  served  as  a  judge  of  the  Tax  Court  for 
15  years  or  more  and  (B)  not  earlier  than  9  months  preceding 
the  date  of  the  expiration  of  the  term  of  his  office  and  not  later 
than  6  months  preceding  such  date,  he  advised  the  President 
in  writing  that  he  was  willing  to  accept  reappointment  to  the 
Tax  Court. 

(4)  Any  judge  who  becomes  permanently  disabled  from  per- 
forming his  duties  shall  retire.  Section  8335(a)  of  title  5  of  the 
United  States  Code  (relating  to  automatic  separation  from  the 
service)  shall  not  apply  in  respet  of  judges.  Any  judge  who  re- 
tires shall  be  designated  "senior  judge". 

******* 

SEC.  7448.  ANNUITIES  TO  SURVIVING  SPOUSES  AND  DEPENDENT  CHIL- 
DREN OF  JUDGES. 

(a)  Definitions. — *  *  * 

(h)  Entitlement  to  Annuity. — In  case  any  judge  electing  under 
subsection  (b)  shall  die  while  a  judge  after  having  rendered  at  least 
5  years  of  civilian  service  computed  as  prescribed  in  subsection  (n), 
for  the  last  5  years  of  which  the  salary  deductions  provided  for  by 
subsection  (c)  or  the  deposits  required  by  subsection  (d)  have  actual- 
ly been  made  or  the  salary  deductions  required  by  the  civil  service 
retirement  laws  have  actually  been  made — 

(1)  if  such  judge  is  survived  by  a  surviving  spouse  but  not  by 
a  dependent  child,  there  shall  be  paid  to  such  surviving  spouse 
and  annuity  beginning  with  the  day  of  the  death  of  the  judge 
or  following  the  surviving  spouse's  attainment  of  the  age  of  50 
years,  whichever  is  the  later,  in  an  amount  computed  as  pro- 
vided in  subsection  (m);  or 

(2)  if  such  judge  is  survived  by  a  surviving  spouse  and  a  de- 
pendent child  or  children,  there  shall  be  paid  to  such  surving 
spouse  an  immediate  annuity  in  an  amount  computed  as  pro- 
vided in  subsection  (m),  and  there  shall  also  be  paid  to  or  on 
behalf  of  each  such  child  an  immediate  annuity  equal  to  one- 
half  the  amount  of  the  annuity  of  such  surviving  spouse,  but 
not  to  exceed  [$900  per  year  divided  by  the  number  of  such 
children  or  $360  per  year,]  $4,644  per  year  divided  by  the 
number  of  such  children  or  $1,548  per  year,  whichever  is  lesser; 
or 

(3)  if  such  judge  leaves  no  surviving  spouse  but  leaves  a  sur- 
viving dependent  child  or  children  there  shall  be  paid  to  or  on 
behalf  of  each  such  child  an  immediate  annuity  equal  to  the 
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amount  of  the  annuity  to  which  such  surviving  spouse  would 
have  been  entitled  under  paragraph  (2)  of  this  subsection  had 
such  spouse  survived,  but  not  to  exceed  [$480  per  year.] 
$5,580  per  year  divided  by  the  number  of  such  children  or 
$1,860  per  year,  whichever  is  lesser. 
The  annuity  payable  to  a  surviving  spouse  under  this  subsection 
shall  be  terminable  upon  such  surviving  spouse's  death  or  remar- 
riage. The  annuity  payable  to  a  child  under  this  subsection  shall  be 
terminable  upon  (A)  his  attaining  the  age  of  18  years,  (B)  his  mar- 
riage, or  (C)  his  death,  whichever  first  occurs,  except  that  if  such 
child  is  incapable  of  self-support  by  reason  of  mental  or  physical 
disability  his  annuity  shall  be  terminable  only  upon  death,  mar- 
riage, or  recovery  from  such  disability.  In  case  of  the  death  of  a 
surviving  spouse  of  a  judge  leaving  a  dependent  child  or  children  of 
the  judge  surviving  such  spouse,  the  annuity  of  such  child  or  chil- 
dren shall  be  recomputed  and  paid  as  provided  in  paragraph  (3)  of 
this  subsection.  In  any  case  in  which  the  annuity  of  a  dependent 
child  is  terminated  under  this  subsection,  the  annuities  of  any  re- 
maining dependent  child  or  children,  based  upon  the  service  of  the 
same  judge,  shall  be  recomputed  and  paid  as  though  the  child 
whose  annuity  was  so  terminated  had  not  survived  such  judge. 

PART  II— PROCEDURE 

Fee  for  filing  petition. 
Representation  of  parties. 
Rules  of  practice,  procedure,  and  evidence. 

Burden  of  proof  in  fraud,  foundation  manager,  and  transferee  cases. 
Service  of  process. 

Administration  of  oaths  and  procurement  of  testimony. 
Witness  fees. 
Hearings. 

Reports  and  decisions. 

Provisions  of  special  application  to  divisions. 
Publicity  of  proceedings. 
Publication  of  reports. 

Disputes  involving  [$5,0003  $10,000  or  less. 
Intervention  by  trustee  of  debtor's  estate. 
Provisions  of  special  application  to  transferees. 

******* 

SEC.  7542.  RESPRESENTATION  OF  PARTIES. 

The  Secretary  shall  be  represented  by  the  Chief  Counsel  for  the 
Internal  Revenue  Service  or  his  delegate  in  the  same  manner 
before  the  Tax  Court  as  he  has  heretofore  been  represented  in  pro- 
ceedings before  such  Court.  The  taxpayer  shall  continue  to  be  rep- 
resented in  accordance  with  the  rules  of  practice  prescribed  by  the 
Court.  [No  qualified  person  shall  be  denied  admission  to  practice 
before  the  Tax  Court  because  of  his  failure  to  be  a  member  of  any 
profession  or  calling.] 

******* 

SEC.  7456.  ADMINISTRATION  OF  OATHS  AND  PROCUREMENT  OF  TESTI- 
MONY. 

(a)  In  General. — For  the  efficient  administration  of  the  func- 
tions vested  in  the  Tax  Court  or  any  division  thereof,  any  judge  or 
[commissioner]  special  trial  judge  of  the  Tax  Court,  the  clerk  of 


Sec.  7451. 
Sec.  7452. 
Sec.  7453. 
Sec.  7454. 
Sec.  7455. 
Sec.  7456. 
Sec.  7457. 
Sec.  7458. 
Sec.  7459. 
Sec.  7460. 
Sec.  7461. 
Sec.  7462. 
Sec.  7463. 
Sec.  7464. 
Sec.  7465. 
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the  court  or  his  deputies,  as  such,  or  any  other  employee  of  the  Tax 
Court  designated  in  writing  for  the  purpose  by  the  chief  judge,  may 
administer  oaths,  and  any  judge  or  [commissioner]  special  trial 
judge  of  the  Tax  Court  may  examine  witnesses  and  require,  by  sub- 
poena ordered  by  the  Tax  Court  or  any  division  thereof  and  signed 
by  the  judge  or  [commissioner  J  special  trial  judge  (or  by  the  clerk 
of  the  Tax  Court  or  by  any  other  employee  of  the  Tax  Court  when 
acting  as  deptuy  clerk) — 

(1)  the  attendance  and  testimony  of  witnesses,  and  the  pro- 
duction of  all  necessary  returns,  books,  papers,  documents,  cor- 
respondence, and  other  evidence,  from  any  place  in  the  United 
States  at  any  designated  place  of  hearing,  or 

(2)  the  taking  of  a  deposition  before  any  designated  individu- 
al competent  to  administer  oaths  under  this  title.  In  the  case 
of  a  deposition  the  testimony  shall  be  reduced  to  writing  by  the 
individual  taking  the  deposition  or  under  his  direction  and 
shall  then  be  subscribed  by  the  deponent. 

******* 

(c)  [Commissioners]  Special  Trial  Judges. — The  chief  judge 
may  from  time  to  time  appoint  [commissioners]  special  trial 
judges  who  shall  proceed  under  such  rules  and  regulations  as  may 
be  promulgated  by  the  Tax  Court,  Each  [commissioner]  special 
trial  judge  shall  receive  pay  at  an  annual  rate  determined  under 
section  225  of  the  Federal  Salary  Act  of  1967  (2  U.S.C.  351-361),  as 
adjusted  by  section  461  of  title  28,  United  States  Code,  and  also 
necessary  traveling  expenses  and  per  diem  allowances,  as  provided 
in  subchapter  I  of  chapter  57  of  title  5,  United  States  Code,  while 
traveling  on  official  business  and  away  from  Washington,  District 
of  Columbia. 

[(d)  Proceedings  Which  May  Be  Assigned  to  Commissioners.— 
The  chief  judge  may  assign — 

[(1)  any  declaratory  judgment  proceeding, 
[(2)  any  proceeding  under  section  7463,  and 
[(3)  any  other  proceeding  where  neither  the  amount  of  the 
deficiency  placed  in  dispute  (within  the  meaning  of  section 
7463)  nor  the  amount  of  any  claimed  overpayment  exceeds 
$5,000, 

to  be  heard  by  the  commissioners  of  the  court,  and  the  court  may 
authorize  a  commissioner  to  make  the  decision  of  the  court  with 
respect  to  any  such  proceeding,  subject  to  such  conditions  and 
review  as  the  court  may  by  rule  provide.] 

(d)  Proceedings  Which  May  Be  Assigned  to  Special  Trial 
Judges. — The  chief  judge  may  assign — 

(1)  any  declaratory  judgment  proceeding, 

(2)  any  proceeding  under  section  71/.63, 

(3)  any  proceeding  where  neither  the  amount  of  the  deficiency 
placed  in  dispute  (within  the  meaning  of  section  7^63)  nor  the 
amount  of  any  claimed  overpayment  exceeds  $10,000,  and 

(4)  any  other  proceeding  which  the  chief  judge  may  designate, 
to  be  heard  by  the  special  trial  judges  of  the  court,  and  the  court 
may  authorize  a  special  trial  judge  to  make  the  decision  of  the  court 
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with  respect  to  any  proceeding  described  in  paragraph  (1),  (2),  or  (3), 
subject  to  such  conditions  and  review  as  the  court  may  provide. 

******* 

[SEC.  7461.  PUBLICITY  OF  PROCEEDINGS. 

[All  reports  of  the  Tax  Court  and  all  evidence  received  by  the 
Tax  Court  and  its  divisions,  including  a  transcript  of  the  steno- 
graphic report  of  the  hearings,  shall  be  public  records  open  to  the 
inspection  of  the  public;  except  that  after  the  decision  of  the  Tax 
Court  in  any  proceeding  has  become  final  the  Tax  Court  may,  upon 
motion  of  the  taxpayer  or  the  Secretary,  permit  the  withdrawal  by 
the  party  entitled  thereto  of  originals  of  books,  documents,  and 
records,  and  of  models,  diagrams,  and  other  exhibits,  introduced  in 
evidence  before  the  Tax  Court  or  any  division;  or  the  Tax  Court 
may,  on  its  own  motion,  make  such  other  disposition  thereof  as  it 
deems  advisable.] 

SEC  7461.  PUBLICITY  OF  PROCEEDINGS. 

(a)  General  Rule. — Except  as  provided  in  subsection  (b),  all  re- 
ports of  the  Tax  Court  and  all  evidence  received  by  the  Tax  Court 
and  its  divisions,  including  a  transcript  of  the  stenographic  report 
of  the  hearings,  shall  be  public  records  open  to  the  inspection  of  the 
public. 

(b)  Exceptions. — 

(1)  Trade  secrets  or  other  confidential  information. — 
The  Tax  Court  may  make  any  provision  which  is  necessary  to 
prevent  the  disclosure  of  trade  secrets  or  other  confidential  in- 
formation, including  a  provision  that  any  document  or  informa- 
tion be  placed  under  seal  to  be  opened  only  as  directed  by  the 
court. 

(2)  Evidence,  etc. — After  the  decision  of  the  Tax  Court  in 
any  proceeding  has  become  final,  the  Tax  Court  may,  upon 
motion  of  the  taxpayer  or  the  Secretary,  permit  the  withdrawal 
by  the  party  entitled  thereto  of  originals  of  books,  documents, 
and  records,  and  of  models,  diagrams,  and  other  exhibits,  intro- 
duced in  evidence  before  the  Tax  Court  or  any  division;  of  the 
Tax  Court  may,  on  its  own  motion,  make  such  other  disposition 
thereof  as  it  deems  advisable. 

******* 

SEC.  7463.  DISPUTES  INVOLVING  C$5,000]  $10,000  OR  LESS. 

(a)  In  General. — In  the  case  of  any  petition  filed  with  the  Tax 
Court  for  a  redetermination  of  a  deficiency  where  neither  the 
amount  of  the  deficiency  placed  in  dispute,  nor  the  amount  of  any 
claimed  overpayment,  exceeds — 

(1)  [$5,000]  $10,000  for  any  one  taxable  year,  in  the  case  of 
the  taxes  imposed  by  subtitle  A, 

(2)  [$5,000]  $10,000,  in  the  case  of  the  tax  imposed  by  chap- 
ter 11, 

(3)  [$5,000]  $10,000  for  any  one  calendar  year,  in  the  case  of 
the  tax  imposed  by  chapter  12,  or 

(4)  [$5,000]  $10,000  for  any  1  taxable  period  (or,  if  there  is 
no  taxable  period,  taxable  event)  in  the  case  of  any  tax  im- 
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posed  by  subtitle  D  which  is  described  in  section  6212(a)  (relat- 
ing to  a  notice  of  deficiency), 
at  the  option  of  the  taxpayer  concurred  in  by  the  Tax  Court  or  a  j 
division  thereof  before  the  hearing  of  the  case,  proceedings  in  the  ' 
case  shall  be  conducted  under  this  section.  Notwithstanding  the  j 
provisions  of  section  7453,  such  proceedings  shall  be  conducted  in 
accordance  with  such  rules  of  evidence,  practice,  and  procedure  as  j 
the  Tax  Court  may  prescribe.  A  decision,  together  with  a  brief  sum- 
mary of  the  reasons  therefor,  in  any  such  case  shall  satisfy  the  re- 
quirements of  sections  7459(b)  and  7460. 

(g)  Representation  of  Taxpayer. — In  any  case  in  which  the  pro-  : 
ceedings  are  conducted  under  this  section,  any  person  who  is — 

(1)  a  certified  public  accountant,  or 

(2)  an  enrolled  agent  authorized  to  practice  before  the  Inter- 
nal Revenue  Service, 

shall  be  allowed  to  represent  the  taxpayer.  Nothing  in  this  subsec- 
tion shall  prevent  the  Tax  Court  from  extending  its  rules  of  practice 
relating  to  suspension  or  disqualification  to  persons  referred  to  in 
paragraph  (1)  or  (2). 

PART  III— MISCELLANEOUS  PROVISIONS 


******* 
SEC.  7471.  EMPLOYEES. 

(a)  Appointment  and  Compensation.—*  *  * 

******* 
(c)  [Commissioners]  Special  Trial  Judges. — 


For  compensation  and  travel  and  subsistence  allowances  of 
[commissioners]  special  trial  judges  of  the  Tax  Court,  see  sec- 
tion 7456(c). 

******* 

PART  IV— DECLARATORY  JUDGMENTS 

******* 

SEC.  7476.  DECLARATORY  JUDGMENTS  RELATING  TO  QUALIFICATION  OF 
CERTAIN  RETIREMENT  PLANS. 

(a)  Creation  of  Remedy. — *  *  * 

******* 

(c)  Retirement  Plan. — For  purposes  of  this  section,  the  term  "re- 
tirement plan"  means — 

(1)  a  pension,  profit-sharing,  or  stock  bonus  plan  described  in 
section  401(a)  or  a  trust  which  is  part  of  such  a  plan  t,  j,  or 

(2)  an  annuity  plan  described  in  section  403(a) [,  or]. 
[(3)  a  bond  purchase  plan  described  in  section  405(a).] 

******* 
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CHAPTER  79— DEFINITIONS 

Sec.  7701.  Definitions. 

Sec.  7702.  Life  insurance  contract  defined. 
SEC.  7701.  DEFINITIONS. 

(a)  When  used  in  this  title,  where  not  otherwise  distinctly  ex- 
pressed or  manifestly  incompatible  with  the  intent  thereof — 

(1)  Person.—  *  *  * 

******* 

(16)  Withholding  agent. — The  term  '  'withholding  agent" 
means  any  person  required  to  deduct  and  withhold  any  tax 
under  the  provisions  of  section  1441,  1442,  1443,  [1451,]  1461 
or  3451. 

(17)  Husband  and  wife. — As  used  in  sections  [71,  152(b)(4), 
215,  and  682]  152(b)(4)  and  682,  if  the  husband  and  wife  there- 
in referred  to  are  divorced,  wherever  appropriate  to  the  mean- 
ing of  such  sections  the  term  "wife"  shall  be  read  "former 
wife"  and  the  term  "husband"  shall  be  read  "former  husband"; 
and,  if  the  payments  described  in  such  sections  are  made  by  or 
on  behalf  of  the  wife  or  former  wife  to  the  husband  or  former 
husband  instead  of  vice  versa,  wherever  approriate  to  the 
meaning  of  such  sections,  the  term  "husband"  shall  be  read 
"wife"  and  the  term  "wife"  shall  be  read  "husband." 

******* 

[(34)  Estimated  income  tax. — The  term  "estimated  income 
tax"  means — 

[(A)  in  the  case  of  an  individual,  the  estimated  tax  as 
defined  in  section  6015(d)  or 

[(B)  in  the  case  of  a  corporation,  the  estimated  tax  as 
defined  in  section  6154(c).] 

******* 

(37)  Individual  retirement  plan.— The  term  "individual  re- 
tirement plan"  means — 

(A)  an  individual  retirement  account  described  in  section 
408(a),  and 

(B)  an  individual  retirement  annuity  described  in  section 
408(b) [,  and]. 

[(C)  a  retirement  bond  described  in  section  409.] 

******* 

(b)  Definition  of  Resident  Alien  and  Nonresident  Alien. — 

(1)  In  general. — For  purposes  of  this  title  (other  than  subti- 
tle B)— 

(A)  Resident  alien. — An  alien  individual  shall  be  treat- 
ed as  a  resident  of  the  United  States  with  respect  to  any 
calendar  year  if  (and  only  if)  such  individual  meets  the  re- 
quirements of  clause  (i)  or  (ii): 

(i)  Lawfully  admitted  for  permanent  resi- 
dence.— Such  individual  is  a  lawful  permanent  resi- 
dent of  the  United  States  at  any  time  during  such  cal- 
endar year. 
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(ii)  Substantial  presence  test. — Such  individual 
meets  the  substantial  presence  test  of  paragraph  (3). 
(B)  Nonresident  alien. — An  individual  is  a  nonresident 
alien  if  such  individual  is  neither  a  citizen  of  the  United 
States  nor  a  resident  of  the  United  States  (within  the 
meaning  of  subparagraph  (A)). 
(2)  Special  rules  for  first  and  last  year  of  residency. — 

(A)  First  year  of  residency. — 

(i)  In  general. — If  an  alien  individual  is  a  resident 
of  the  United  States  under  paragraph  (1)(A)  with  re- 
spect to  any  calendar  year,  but  was  not  a  resident  of 
the  United  States  at  any  time  during  the  preceding  cal- 
endar year,  such  alien  individual  shall  be  treated  as  a 
resident  of  the  United  States  only  for  the  portion  of 
such  calendar  year  which  begins  on  the  residency  start- 
ing date. 

(ii)  Residency  starting  date  for  individuals  law- 
fully admitted  for  permanent  residence. — In  the 
case  of  an  individual  who  is  a  lawful  permanent  resi- 
dent of  the  United  States  at  any  time  during  the  calen- 
dar year,  but  does  not  meet  the  substantial  presence 
test  of  paragraph  (3),  the  residency  starting  date  shall 
be  the  first  day  in  such  calendar  year  on  which  he  was 
present  in  the  United  States  while  a  lawful  permanent 
resident  of  the  United  States. 

(Hi)  Residency  starting  date  for  individuals 
meeting  substantial  presence  test. — In  the  case  of 
an  individual  who  meets  the  substantial  presence  test 
of  paragraph  (3)  with  respect  to  any  calendar  year,  the 
residency  starting  date  shall  be  the  first  day  during 
such  calendar  year  on  which  the  individual  is  present 
in  the  United  States. 

(B)  Last  year  of  residency. — An  alien  individual  shall 
not  be  treated  as  a  resident  of  the  United  States  during  the 
portion  of  any  calendar  year  if— 

(i)  such  portion  is  after  the  last  day  in  such  calendar 
year  on  which  the  individual  was  present  in  the 
United  States  (or,  in  the  case  of  an  individual  de- 
scribed in  paragraph  (l)(A)(i),  the  last  day  on  which  he 
was  so  described), 

(ii)  during  such  portion  the  individual  has  a  closer 
connection  to  a  foreign  country  than  to  the  United 
States,  and 

(Hi)  the  individual  is  not  a  resident  of  the  United 
States  at  any  time  during  the  next  calendar  year. 

(C)  Certain  nominal  presence  disregarded. — 

(i)  In  general. — For  purposes  of  subparagraphs  (A) 
and  (B),  an  individual  shall  not  treated  as  present  in 
the  United  States  during  any  period  for  which  the  in- 
dividual establishes  that  he  has  a  closer  connection  to 
a  foreign  country  than  to  the  United  States. 

(ii)  Not  more  than  io  days  disregarded. — Clause 
(i)  shall  not  apply  to  more  than  10  days  on  which  the 
individual  is  present  in  the  United  States. 
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(3)  Substantial  presence  test.— 

(A)  In  general. — Except  as  provided  in  subparagraphs 
(B)  and  (C),  an  individual  meets  the  substantial  presence 
test  of  this  paragraph  with  respect  to  any  calendar  year 
(hereinafter  in  this  subsection  referred  to  as  the  'current 
year')  if— 

(i)  such  individual  was  present  in  the  United  States 
on  at  least  31  days  during  the  calendar  year,  and 

(ii)  the  sum  of  the  number  of  days  on  which  such  in- 
dividual was  present  in  the  United  States  during  the 
current  year  and  the  2  preceding  calendar  years  (when 
multiplied  by  the  applicable  multiplier  determined 
under  the  following  table)  equals  or  exceeds  183  days. 


In  the  case  of  The  applicable 

days  in:  multiplier  is: 

Current  year   1 

1st  preceding  year   % 

2nd  preceding  year   V6 


(B)  Exception  where  individual  is  present  in  the 

UNITED  STATES  DURING  LESS  THAN  ONE-HALF  OF  CURRENT 
YEAR  AND  CLOSER  CONNECTION  TO  FOREIGN  COUNTRY  IS  ES- 
TABLISHED.— An  individual  shall  not  be  treated  as  meeting 
the  substantial  presence  test  of  this  paragraph  with  respect 
to  any  current  year  if— 

(i)  such  individual  is  present  in  the  United  States  on 
fewer  than  183  days  during  the  current  year,  and 

(ii)  it  is  established  that  for  the  current  year  such  in- 
dividual has  a  tax  home  (as  defined  in  section  911(d)(3) 
without  regard  to  the  second  sentence  thereof)  in  a  for- 
eign country  and  has  a  closer  connection  to  such  for- 
eign country  than  to  the  United  States. 

(C)  Subparagraph  (b)  not  to  apply  in  certain  cases.— 
Subparagraph  (B)  shall  not  apply  to  any  individual  with 
respect  to  any  current  year  if  at  any  time  during  such 
year — 

(i)  such  individual  had  an  application  for  adjust- 
ment of  status  pending,  or 

(ii)  such  individual  took  other  steps  to  apply  for 
status  as  a  lawful  permanent  resident  of  the  United 
States. 

(D)  Medical  condition  exception  for  subparagraph 
(B)(i). — Clause  (i)  of  subparagraph  (B)  shall  not  apply  to 
any  individual  who  as  unable  to  leave  the  United  States 
because  of  a  medical  condition  which  arose  while  such  in- 
dividual was  present  in  the  United  States. 

(E)  Exception  for  exempt  individuals. — An  individual 
shall  not  be  treated  as  meeting  the  substantial  presence  test 
of  this  paragraph  with  respect  to  any  current  year  if  such 
individual  is  an  exempt  individual  for  such  year. 

(3)  Exempt  individual  defined.  For  purposes  of  this  subsec- 
tion.— 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  an  individual  is  an  exempt  individual  for  the  current 
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year  if,  for  that  portion  of  the  year  during  which  such  indi- 
vidual is  present  in  the  United  States,  such  individual  is — 

(i)  a  foreign  government-related  individual, 

(W  a  teacher  or  trainee,  or 

(Hi)  a  student. 

(B)  Facts  and  circumstances  indicate  intent  to  per- 
manently reside  in  the  united  states.— An  individual 
shall  not  be  treated  as  an  exempt  individual  if  the  facts 
and  circumstances  indicate  that  such  individual  intends  to 
permanently  resiqle  in  the  United  States. 

(C)  Foreign  government-related  individual. — The 
term  "foreign  government-related  individual"  means  any 
individual  temporarily  present  in  the  United  States  by 
reason  of— 

(i)  diplomatic  status,  or  a  visa  which  the  Secretary 
(after  consultaton  with  the  Secretary  of  State)  deter- 
mines represents  full-time  diplomatic  or  consular 
status  for  purposes  of  this  subsection, 

(ii)  being  a  full-time  employee  of  an  international  or- 
ganization, or 

(Hi)  being  a  member  of  the  immediate  family  of  an 
individual  described  in  clause  (i)  or  (ii). 

(D)  Teacher  or  trainee. — The  term  "teacher  or  trainee" 
means  any  individual — 

(i)  who  is  temporarily  present  in  the  United  States 
under  subparagraph  (J)  of  section  101(15)  of  the  Immi- 
gration and  Nationality  Act  (other  than  as  a  student), 
and 

(ii)  who  substantially  complies  with  the  requirements 
for  being  so  present. 

(E)  Student. — The  term  "student"  means  any  individu- 
al— 

(i)  who  is  temporarily  present  in  the  United  States — 

(I)  under  subparagraph  (F)  of  section  101(15)  of 
the  Immigration  and  Nationality  Act,  or 

(II)  as  a  student  under  subparagraph  (J)  of  such 
section  101(15),  and 

(ii)  who  substantially  complies  with  the  requirements 
for  being  so  present. 

(F)  Special  rules  for  teachers,  trainees,  and  stu- 
dents.— 

(i)  Limitation  on  teachers  and  trainees.— An  in- 
dividual shall  not  be  treated  as  an  exempt  individual 
by  reason  of  clause  (ii)  of  subparagraph  (A)  for  the  cur- 
rent year  if,  for  any  2  calendar  years  during  the  preced- 
ing 6  calendar  years,  such  person  was  an  exempt  person 
under  clause  (ii)  or  (Hi)  of  subparagraph  (A). 

(ii)  Limitation  on  students. — For  any  calendar  year 
after  the  5th  calendar  year  for  which  an  individual 
was  an  exempt  individual  under  clause  (ii)  or  (Hi)  of 
subparagraph  (A),  such  individual  shall  not  be  treated 
as  an  exempt  individual  by  reason  of  clause  (Hi)  of  sub- 
paragraph (A),  unless  such  individual  establishes  to 
the  satisfaction  of  the  Secretary  that  such  individual 
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does  not  intend  to  permanently  reside  in  the  United 
States  and  that  such  individual  meets  the  require- 
ments of  subparagraph  (E)(ii). 

(4)  Lawful  permanent  resident. — For  purposes  of  this  sub- 
section, an  individual  is  a  lawful  permanent  resident  of  the 
United  States  at  any  time  if— 

(A)  such  individual  has  the  status  of  having  been  lawful- 
ly accorded  the  privilege  of  residing  permanently  in  the 
United  States  as  an  immigrant  in  accordance  with  the  im- 
migration laws,  and 

(B)  such  status  has  not  been  revoked  (and  has  not  been 
administratively  or  judicially  determined  to  have  been 
abandoned). 

(5)  Presence  in  the  united  states. — For  purposes  of  this 
subsection — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  an  individual  shall  be  treated  as  present  in  the  United 
States  on  any  day  if  such  individual  is  physically  present 
in  the  United  States  at  any  time  during  such  day. 

(B)  Commuters  from  Canada  or  Mexico. — If  an  individ- 
ual regularly  commutes  to  employment  (or  self-employment) 
in  the  United  States  from  a  place  of  residence  in  Canada  or 
Mexico,  such  individual  shall  not  be  treated  as  present  in 
the  United  States  on  any  day  during  which  he  so  com- 
mutes. 

(6)  Annual  statements. — The  Secretary  may  prescribe  regu- 
lations under  which  an  individual  who  (but  for  subparagraph 
(B),  (D),  or  (E)  of  paragraph  (3))  would  meet  the  substantial 
presence  test  of  paragraph  (3)  is  required  to  submit  an  annual 
statement  setting  forth  the  basis  on  which  such  individual 
claims  the  benefits  of  subparagraph  (B),  (D),  or  (E)  of  paragraph 
(3),  as  the  case  may  be. 

(7)  Taxable  year. — 

(A)  In  general. — For  purposes  of  this  title,  an  alien  indi- 
vidual who  has  not  established  a  taxable  year  for  any  prior 
period  shall  be  treated  as  having  a  taxable  year  which  is 
the  calendar  year. 

(B)  Fiscal  year  taxpayer. — If— 

(i)  an  individual  is  treated  under  paragraph  (1)  as  a 
resident  of  the  United  States  for  any  calendar  year, 
and 

(ii)  after  the  application  of  subparagraph  (A),  such 
individual  has  a  taxable  year  other  than  a  calendar 
year, 

he  shall  be  treated  as  a  resident  of  the  United  States  with 
respect  to  any  portion  of  a  taxable  year  which  is  within 
such  calendar  year. 
[(b)]  (c)  Includes  and  Including. — The  terms  "includes"  and 
'  'including"  when  used  in  a  definition  contained  in  this  title  shall 
not  be  deemed  to  exclude  other  things  otherwise  within  the  mean- 
ing of  the  term  defined. 

[(c)]  (d)  Commonwealth  of  Puerto  Rico. — Where  not  other- 
wise distinctly  expressed  or  manifestly  incompatible  with  the 
intent  thereof,  references  in  this  title  to  possessions  of  the  United 
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States  shall  be  treated  as  also  referring  to  the  Commonwealth  of 
Puerto  Rico. 

[(d)]  (e)  Cross  References. — 

(1)  Other  definitions. — 

For  other  definitions,  see  the  following  sections  of  Title  1 
of  the  United  States  Code: 

(1)  Singular  as  including  plural,  section  1. 

(2)  Plural  as  including  singular,  section  1. 

(3)  Masculine  as  including  feminine,  section  1. 

(4)  Officer,  section  1. 

(5)  Oath  as  including  affirmation  section  1. 

(6)  County  as  including  parish,  section  2. 

(7)  Vessel  as  including  all  means  of  water  transporta- 
tion, section  3. 

(8)  Vehicle  as  including  all  means  of  land  transporta- 
tion, section  4. 

(9)  Company  or  association  as  including  successors  and 
assigns,  section  5. 

(2)  Effects  of  cross  references. — 

For  effect  of  cross  references  in  this  title,  see  section 
7806  (a). 

SEC.  7702.  LIFE  INSURANCE  CONTRACT  DEFINED. 

(a)  General  Rule. — For  purposes  of  this  title,  the  term  "life  in- 
surance contract"  means  any  contract  which  is  a  life  insurance  con- 
tract under  the  applicable  law,  but  only  if  such  contract — 

(1)  meets  the  cash  value  accumulation  test  of  subsection  (b),  or 

(2) (A)  meets  the  guideline  premium  requirements  of  subsection 
(c),  and 

(B)  falls  within  the  cash  value  corridor  of  subsection  (d). 

(b)  Cash  Value  Accumulation  Test  for  Subsection  (a)(1). — 

(1)  In  general. — A  contract  meets  the  cash  value  accumula- 
tion test  of  this  subsection  if,  by  the  terms  of  the  contract,  the 
cash  surrender  value  of  such  contract  may  not  at  any  time 
exceed  the  net  single  premium  which  would  have  to  be  paid  at 
such  time  to  fund  future  benefits  under  the  contract. 

(2)  Rules  for  applying  paragraph  — Determinations 
under  paragraph  (1)  shall  be  made — 

(A)  on  the  basis  of  interest  at  the  greater  of  an  annual 
effective  rate  of  4  percent  or  the  rate  or  rates  guaranteed  on 
issuance  of  the  contract,  and 

(B)  on  the  basis  of  the  rules  of  subparagraphs  (B)(i)  and 
(C)  (and,  in  the  case  of  qualified  additional  benefits,  sub- 
paragraph (B)(ii)  of  subsection  (c)(3). 

(c)  Guideline  Premium  Requirements. — For  purposes  of  this 
section — 

(1)  In  general. — A  contract  meets  the  guideline  premium  re- 
quirements of  this  subsection  if  the  sum  of  the  premiums  paid 
under  such  contract  does  not  at  time  exceed  the  guideline  pre- 
mium limitations  as  of  such  time. 

(2)  Guideline  premium  limitation. — The  term  "guideline 
premium  limitation"  means,  as  of  any  date,  the  greater  of— 

(A)  the  guideline  single  premium,  or 

(B)  the  sum  of  the  guideline  level  premiums  to  such  date. 
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(3)  Guideline  single  premium. — 

(A)  In  general. — The  term  "guideline  single  premium" 
means  the  premium  at  issue  with  respect  to  future  benefits 
under  the  contract. 

(B)  Basis  on  which  determination  is  made. — The  deter- 
mination under  subparagraph  (A)  shall  be  based  on — 

(i)  the  mortality  charges  specified  in  the  contract  (or, 
if  none  is  specified,  the  mortality  charges  used  in  deter- 
mining the  statutory  reserves  for  such  contract), 

(ii)  any  charges  (not  taken  into  account  under  clause 
(i))  specified  in  the  contract  (the  amount  of  any  charge 
not  so  specified  shall  be  treated  as  zero),  and 

(Hi)  interest  at  the  greater  of  an  annual  effective  rate 
of  6  percent  or  the  minimum  rate  or  rates  guaranted  on 
issuance  of  the  contract. 

(C)  When  determination  made. — Except  as  provided  in 
subsection  (f)(6),  the  determination  under  subparagraph  (A) 
shall  be  made  as  of  the  time  the  contract  is  issued. 

(4)  Guideline  Level  Premium. — The  term  "guideline  level 
premium'9  means  the  level  annual  amount,  payable  over  a 
period  not  ending  before  the  insured  attains  age  95,  computed 
on  the  same  basis  as  the  guideline  single  premium,  except  that 
paragraph  (3)(B)(iii)  shall  be  applied  by  substituting  "4  percent" 
for  "6 percent". 

(d)  Cash  Value  Corridor  for  Purposes  of  Subsection 
(a)(2)(B). — For  purposes  of  this  section — 

(1)  In  general. — A  contract  falls  within  the  cash  value  corri- 
dor of  this  subsection  if  the  death  benefit  under  the  contract  at 
any  time  is  not  less  than  the  applicable  percentage  of  the  cash 
surrender  value. 

(2)  Applicable  Percentage. — 

"In  the  case  of  an  insured  with  an  attained  age  as  of  the  The  applicable  percentage  shall  decrease  by  a 

beginning  of  the  contract  year  of:  ratable  portion  for  each  full  year: 

But  not  more 

More  than:  than:  From:  To: 

0    40  250   250 

40    45  250   215 

45   50  215   185 

50   55  185   150 

55    60  150   130 

60   65  130   120 

65   70  120   115 

70   75  115   105 

75   90  105   105 

90   95  105   100. 


(e)  Computational  Rules.— 

(1)  In  general. — For  purposes  of  this  section — 

(A)  the  death  benefit  (and  any  qualified  additional  bene- 
fit) shall  be  deemed  not  to  increase, 

(B)  the  maturity  date  shall  be  no  earlier  than  the  day  on 
which  the  insured  attains  age  95,  and 

(C)  the  amount  of  any  endowment  benefit  (or  sum  of  en- 
dowment benefits)  shall  be  deemed  not  to  exceed  the  least 
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amount  payable  as  a  death  benefit  at  any  time  under  the 
contract 

(2)  Limited  increases  in  death  benefit  permitted. — Not- 
withstanding paragraph  (1)(A) — 

(A)  for  purposes  of  computing  the  guideline  level  premi- 
um, an  increase  in  the  death  benefit  which  is  provided  in 
the  contract  may  be  taken  into  account  but  only  to  the 
extent  necessary  to  prevent  a  decrease  in  the  excess  of  the 
death  benefit  over  the  cash  surrender  value  of  the  contract, 
and 

(B)  for  purposes  of  the  cash  value  accumulation  test,  the 
increase  described  in  subparagraph  (A)  may  be  taken  into 
account  if  the  cash  surrender  value  of  the  contract  may  not 
at  any  time  exceed  the  net  level  reserve  (determined  as  if 
level  annual  premiums  were  paid  for  the  contract  over  a 
period  not  ending  before  the  insured  attains  age  95). 

(f)  Other  Definitions  and  Special  Rules. — For  purposes  of  this 
section — 

(1)  Premiums  paid. — 

(A)  In  general. — The  term  "premiums  paid"  means  the 
premiums  paid  under  the  contract  less  amounts  (other  than 
amounts  includible  in  gross  income)  to  which  section  72(e) 
applies. 

(B)  Treatment  of  certain  premiums  returned  to  pol- 
icyholder.— If,  in  order  to  comply  with  the  requirements 
of  subsection  (a)(2)(A),  any  portion  of  any  premium  paid 
during  any  contract  year  is  returned  by  the  insurance  com- 
pany (with  interest)  within  60  days  after  the  end  of  a  con- 
tract year,  the  amount  so  returned  (excluding  interest)  shall 
be  deemed  to  reduce  the  sum  of  the  premiums  paid  under 
the  contract  during  such  year. 

(C)  Interest  returned  includible  in  gross  income. — 
Notwithstanding  the  provisions  of  section  72(e),  the  amount 
of  any  interest  returned  as  provided  in  subparagraph  (B) 
shall  be  includible  in  the  gross  income  of  the  recipient. 

(2)  Cash  values. — 

(A)  Cash  surrender  value. — The  cash  surrender  value 
of  any  contract  shall  be  its  cash  value  determined  without 
regard  to  any  surrender  charge,  policy  loan,  or  reasonable 
termination  dividends. 

(B)  Net  surrender  value. — The  net  surrender  value  of 
any  contract  shall  be  determined  with  regard  to  surrender 
charges  but  without  regard  to  any  policy  loan. 

(3)  Death  benefit. — The  term  "death  benefit"  means  the 
amount  payable  by  reason  of  the  death  of  the  insured  (deter- 
mined without  regard  to  any  qualified  additional  benefits). 

(4)  Future  benefits. — The  term  "future  benefits"  means 
death  benefits  and  endowment  benefits. 

(5)  Qualified  additional  benefits. — 

(A)  In  general. — The  term  "qualified  additional  bene- 
fits "  means  any — 

(i)  guaranteed  insurability, 

(ii)  accidental  death  or  disability  benefit, 
(Hi)  family  term  coverage, 
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(iv)  disability  waiver  benefit,  or 

(v)  any  other  benefit  prescribed  under  regulations. 

(B)  Treatment  of  qualified  additional  benefits. — For 
purposes  of  this  section,  qualified  additional  benefits  shall 
not  be  treated  as  future  benefits  under  the  contract,  but  the 
charges  for  such  benefits  shall  be  treated  as  future  benefits. 

(C)  Treatment  of  other  additional  benefits. — In  the 
case  of  any  additional  benefit  which  is  not  a  qualified  ad- 
ditional benefit — 

(i)  such  benefit  shall  not  be  treated  as  a  future  bene- 
fit, and 

(ii)  any  charge  for  such  benefit  which  is  not  prefund- 
ed  shall  not  be  treated  as  a  premium. 

(6)  Premium  payments  not  disqualifying  contract. — The 
payment  of  a  premium  which  would  result  in  the  sum  of  the 
premiums  paid  exceeding  the  guideline  premium  limitation 
shall  be  disregarded  for  purposes  of  subsection  (a)(2)  if  the 
amount  of  such  premium  does  not  exceed  the  amount  necessary 
to  prevent  the  termination  of  the  contract  on  or  before  the  end 
of  the  contract  year  (but  only  if  the  contract  will  have  no  cash 
surrender  value  at  the  end  of  such  extension  period). 

(7)  Adjustments. — 

(A)  In  general. — In  the  event  of  a  change  in  the  future 
benefits  or  any  qualified  additional  benefit  (or  in  any  other 
terms)  under  the  contract  which  was  not  reflected  in  any 
previous  determination  made  under  this  section,  under  reg- 
ulations prescribed  by  the  Secretary  there  shall  be  proper 
adjustments  in  future  determinations  made  under  this  sec- 
tion. 

(B)  Certain  changes  treated  as  exchange. — In  the 
case  of  any  change  which  reduces  the  future  benefits  under 
the  contract,  such  change  shall  be  treated  as  an  exchange 
of  the  contract  for  another  contract. 

(8)  Correction  of  errors. — If  the  taxpayer  establishes  to  the 
satisfaction  of  the  Secretary  that — 

(A)  the  requirements  described  in  subsection  (a)  for  any 
contract  year  were  not  satisfied  due  to  reasonable  error,  and 

(B)  reasonable  steps  are  being  taken  to  remedy  the  error, 
the  Secretary  may  waive  the  failure  to  satisfy  such  require- 
ments. 

(9)  Special  rule  for  variable  life  insurance  contracts. — 
In  the  case  of  any  contract  which  is  a  variable  contract  (as  de- 
fined in  section  817),  the  determination  of  whether  such  con- 
tract meets  the  requirements  of  subsection  (a)  shall  be  made 
whenever  the  death  benefits  under  such  contract  change  but  not 
less  frequently  than  once  during  each  12-month  period. 

(g)  Treatment  of  Contracts  Which  Do  Not  Meet  Subsection 
(a)  Test— 

(1)  Income  inclusion. — 

(A)  In  general. — If  at  any  time  any  contract  which  is  a 
life  insurance  contract  under  the  applicable  law  does  not 
meet  the  definition  of  life  insurance  contract  under  subsec- 
tion (a),  the  income  on  the  contract  for  any  taxable  year  of 
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the  policyholder  shall  be  treated  as  ordinary  income  re- 
ceived or  accrued  by  the  policyholder  during  such  year. 

(B)  Income  on  the  contract. — For  purposes  of  this 
paragraph,  the  term  "income  on  the  contract"  means,  with 
respect  to  any  taxable  year  of  the  policyholder,  the  excess 
of- 

(i)  the  sum  of— 

(I)  the  increase  in  the  net  surrender  value  of  the 
contract  during  the  taxable  year,  and 

(II)  the  cost  of  life  insurance  protection  provided 
under  the  contract  during  the  taxable  year,  over 

(ii)  the  amount  of  premiums  paid  under  the  contract 
during  the  taxable  year  reduced  by  any  policyholder 
dividends  received  during  such  taxable  year. 

(C)  Contracts  which  cease  to  meet  definition. — If, 
during  any  taxable  year  of  the  policyholder,  a  contract 
which  is  a  life  insurance  contract  under  the  applicable  law 
ceases  to  meet  the  definition  of  life  insurance  contract 
under  subsection  (a),  the  income  on  the  contract  for  all 
prior  taxable  years  shall  be  treated  as  received  or  accrued 
during  the  taxable  year  in  which  such  cessation  occurs. 

(D)  Cost  of  life  insurance  protection. — For  purposes 
of  this  paragraph,  the  cost  of  life  insurance  protection  pro- 
vided under  the  contract  shall  be  the  lesser  of— 

(i)  the  cost  of  individual  insurance  on  the  life  of  the 
insured  as  determined  on  the  basis  of  uniform  premi- 
ums (computed  on  the  basis  of  5-year  age  brackets)  pre- 
scribed by  the  Secretary  by  regulations,  or 

(ii)  the  mortality  charge  (if  any)  stated  in  the  con- 
tract. 

(2)  Treatment  of  amount  paid  on  death  of  insured. — If 
any  contract  which  is  a  life  surance  contract  under  the  applica- 
ble law  does  not  meet  the  definition  of  life  insurance  contract 
under  subsection  (a),  the  excess  of  the  amount  paid  by  the 
reason  of  the  death  of  the  insured  over  the  net  surrender  value 
of  the  contract  shall  be  deemed  to  be  paid  under  a  life  insur- 
ance contract  for  purposes  of  section  101  and  subtitle  B. 

(3)  Contract  continues  to  be  treated  as  insurance  con- 
tract.— If  any  contract  which  is  a  life  insurance  contract 
under  the  applicable  law  does  not  meet  the  definition  of  life  in- 
surance contract  under  subsection  (a),  such  contract  shall,  not- 
withstanding such  failure,  be  treated  as  an  insurance  contract 
for  purposes  of  this  title. 

(h)  Endowment  Contracts  Receive  Same  Treatment. — 

(1)  In  general. — References  in  subsections  (a)  and  (g)  to  a  life 
insurance  contract  shall  be  treated  as  including  references  to  a 
contract  which  is  an  endowment  contract  under  the  applicable 
law. 

(2)  Definition  of  endowment  contract. — For  purposes  of 
this  title  (other  than  paragraph  (1)),  the  term  "endowment  con- 
tract" means  a  contract  which  is  an  endowment  contract  under 
the  applicable  law  and  which  meets  the  requirements  of  subsec- 
tion (a). 
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(i)  Transitional  Rule  for  Contracts  Issued  During  1984  or 
Pursuant  to  Existing  Plans  of  Insurance. — 

(1)  Contracts  issued  during  wsu. — In  the  case  of  any  con- 
tract which  is  issued  during  1984,  such  contract  shall  he  treated 
as  meeting  the  requirements  of  subsection  (a)  if— 

(A)  such  contract  would  meet  the  requirements  of  section 
101(f),  or 

(B)  such  contract  is  not  a  flexible  premium  life  insurance 
contract  (within  the  meaning  of  section  101(f))  and  would 
meet  the  requirements  of  subsection  (a)  determined  by  sub- 
stituting "3  percent"  or  "4  percent"  in  subsection  (b)(2)  of 
this  section. 

(2)  Certain  contracts  issued  pursuant  to  existing  plans 
of  insurance. — 

(A)  In  general. — In  the  case  of  a  qualified  20-pay  con- 
tract, this  section  shall  be  applied  by  substituting  "3  per- 
cent" for  ((4  percent"  in  subsection  (b)(2). 

(B)  Qualified  20-pay  contract. — For  purposes  of  subpar- 
agraph (A),  the  term  "qualified  20-pay  contract"  means  any 
contract  which — 

(i)  requires  at  least  20  nondecreasing  annual  premi- 
um payments,  and 

(ii)  is  issued  pursuant  to  an  existing  plan  of  insur- 
ance. 

(C)  Existing  plan  of  insurance. — For  purposes  of  sub- 
paragraph (B)(ii),  the  term  "existing  plan  of  insurance" 
means,  with  respect  to  any  contract,  any  plan  of  insurance 
which  was  filed  by  the  company  issuing  such  contract  in  1 
or  more  States  before  September  28,  1983,  and  is  on  file  in 
the  appropriate  State  for  such  contract. 

(j)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  or  appropriate  to  carry  out  the  purposes  of  this 
section. 

''•SSj&fcifJj  ,/  4.1,      %  ?£•  Sfc  if:  %  ?f: 

CHAPTER  80— GENERAL  RULES 

******* 

Subchapter  A — Application  of  Internal  Revenue  Laws 

******* 

SEC.  7810.  REVOLVING  FUND  FOR  REDEMPTION  OF  REAL  PROPERTY. 

(a)  Establishment  of  Fund. — There  is  established  a  revolving 
fund,  under  the  control  of  the  Secretary,  which  shall  be  available 
without  fiscal  year  limitation  for  all  expenses  necessary  for  the  re- 
demption (by  the  Secretary)  of  real  property  as  provided  in  section 
7425(d)  and  section  2410  of  title  28  of  the  United  States  Code.  There 
are  authorized  to  be  appropriated  from  time  to  time  such  sums  (not 
to  exceed  [$1,000,000]  $10,000,000  in  the  aggregate)  as  may  be 
necessary  to  carry  out  the  purposes  of  this  section. 
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Subchapter  C — Provisions  Affecting  More  Than  One 

Subtitle 

******* 

SEC.  7871.  INDIAN  TRIBAL  GOVERNMENTS  TREATED  AS  STATES  FOR  CER- 
TAIN PURPOSES. 

(a)  General  Rule. — An  Indian  tribal  government  shall  be  treat- 
ed as  a  State — 

(1)  for  purposes  of  determining  whether  and  in  what  amount 
any  contribution  or  transfer  to  or  for  the  use  of  such  govern- 
ment (or  a  political  subdivision  thereof)  is  deductible  under — 

(A)  section  170  (relating  to  income  tax  deduction  for 
charitable,  etc.,  contributions  and  gifts), 

(B)  sections  2055  and  2106(a)(2)  (relating  to  estate  tax  de- 
duction for  transfers  of  public,  charitable,  and  religious 
uses),  or 

(C)  section  2522  (relating  to  gift  tax  deduction  for  chari- 
table and  similar  gifts); 

(2)  subjects  to  subsection  (b),  for  purposes  of  any  exemption 
from,  credit  or  refund  of,  or  payment  with  respect  to,  an  excise 
tax  imposed  by — 

(A)  chapter  31  (relating  to  tax  on  special  fuels), 

(B)  chapter  32  (relating  to  manufacturers  excise  taxes), 

(C)  subchapter  B  of  chapter  33  (relating  to  communica- 
tions excise  tax),  or 

(D)  subchapter  D  of  chapter  36  (relating  to  tax  on  use  of 
certain  highway  vehicles); 

(3)  for  purposes  of  section  164  (relating  to  deduction  for 
taxes); 

(4)  subject  to  subsection  (c),  for  purposes  of  section  103  (relat- 
ing to  interest  on  certain  governmental  obligations); 

(5)  for  purposes  of  section  511(a)(2)(B)  (relating  to  the  tax- 
ation of  colleges  and  universities  which  are  agencies  or  instru- 
mentalities of  governments  or  their  political  subdivisions); 

(6)  for  purposes  of — 

(A)  section  [41(c)(4)]  24(c)(4)  (defining  State  for  purposes 
of  credit  for  contribution  to  candidates  for  public  offices), 

(B)  section  117(b)(2)(A)  (relating  to  scholarships  and  fel- 
lowship grants),  and 

(C)  section  403(b)(l)(A)(ii)  (relating  to  the  taxation  of  con- 
tributions of  certain  employers  for  employee  annuities); 
and 

(7)  for  purposes  of — 

(A)  chapter  41  (relating  to  tax  on  excess  expenditures  to 
influence  legislation),  and 

(B)  subchapter  A  of  chapter  42  (relating  to  private  foun- 
dations). 

******* 


Subtitle  I— Trust  Fund  Code 


1061 


Subchapter  A — Establishment  of  Trust  Funds 

CHAPTER  98— TRUST  FUND  CODE 

******* 

SEC.  9502.  AIRPORT  AND  AIRWAY  TRUST  FUND. 

(a)  Creation  of  Trust  Fund.—  *  *  * 

(b)  Transfer  to  Airport  and  Airway  Trust  Fund  of  Amounts 
Equivalent  to  Certain  Taxes. — There  is  hereby  appropriated  to 
the  Airport  and  Airway  Trust  Fund — 

(1)  amounts  equivalent  to  the  taxes  received  in  the  Treasury 
after  August  31,  1982,  and  before  January  1,  1988,  under  sub- 
sections (c)  and  (d)  of  section  4041  (taxes  on  aviation  fuel)  and 
under  sections  4261  and  4271  (taxes  on  transportation  by  air); 

(2)  amounts  determined  by  the  Secretary  of  the  Treasury  to 
be  equivalent  to  the  taxes  received  in  the  Treasury  after 
August  31,  1982,  January  1,  1988,  under  section  4081,  with  re- 
spect to  gasoline  used  in  aircraft;  and 

(3)  amounts  determined  by  the  Secretary  of  the  Treasury  to 
be  equivalent  to  the  taxes  received  in  the  Treasury  after 
August  31,  1982,  January  1,  1988  [under  paragraphs  (2)  and  (3) 
of  section  4071(a),  with  respect  to  tires  and  tubes  of  the  types 
used  on  aircraft]  under  section  4071  with  respect  to  tires  of  the 
types  used  on  aircraft 

******* 

(d)  Expenditures  From  Airport  and  Airway  Trust  Fund  — 
(1)  Airport  and  airway  program. — Amounts  in  the  Airport 
and  Airway  Trust  Fund  shall  be  available,  as  provided  by  ap- 
propriation Acts,  for  making  expenditures  before  October  1, 
1987,  to  meet  those  obligations  of  the  United  States — 

(A)  incurred  under  title  I  of  the  Airport  and  Airway  De- 
velopment Act  of  1970  or  of  the  Airport  and  Airway  Devel- 
opment Act  Amendments  of  1976  or  of  the  Aviation  Safety 
and  Noise  Abatement  Act  of  1979  (as  such  Acts  were  in 
effect  on  the  date  of  enactment  of  the  Fiscal  Year  1981 
Airport  Development  Authorization  Act)  or  under  the 
Fiscal  Year  1981  Airport  Development  Authorization  Act 
or  the  provisions  of  the  Airport  and  Airway  Improvement 
Act  of  1982  (as  such  Acts  were  in  effect  on  the  date  of  the 
enactment  of  the  Surface  Transportation  Assistance  Act  of 
1982); 

(B)  heretofore  or  hereafter  incurred  under  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C.  1301  et  seq.), 
which  ar  attributable  to  planning,  research  and  develop- 
ment, construction,  or  operation  and  maintenance  of — 

(i)  air  traffic  control, 

(ii)  air  navigation, 

(iii)  communications,  or 

(iv)  supporting  services, 
for  the  airway  system;  or 
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(C)  for  those  portions  of  the  administrative  expenses  of 
the  Department  of  Transportation  which  are  attributable 
to  activities  described  in  subparagraph  (A)  or  (B). 

(2)  Transfers  from  airport  and  airway  trust  fund  on  ac- 
count of  certain  refunds. — The  Secretary  of  the  Treasury 
shall  pay  from  time  to  time  from  the  Airport  and  Airway 
Trust  Fund  into  the  general  fund  of  the  Treasury  amounts 
equivalent  to  the  amounts  paid  after  August  31,  1982,  in  re- 
spect of  fuel  used  in  aircraft,  under  section  6420  (relating  to 
amounts  paid  in  respect  of  gasoline  used  on  farms),  6421  (relat- 
ing to  amounts  paid  in  respect  of  gasoline  used  for  certain  non- 
highway  purposes),  or  6427  (relating  to  fuels  not  used  for  tax- 
able purposes). 

(3)  Transfers  from  the  airport  and  airway  trust  fund  on 
account  of  certain  section  [39]  31+  credits. — The  Secretary 
of  the  Treasury  shall  pay  from  time  to  time  from  the  Airport 
and  Airway  Trust  Fund  into  the  general  fund  of  the  Treasury 
amounts  equivalent  to  the  credits  allowed  under  section  [39] 
34  with  respect  to  fuel  used  after  August  31,  1982.  Such 
amounts  shall  be  transferred  on  the  basis  of  estimates  by  the 
Secretary  of  the  Treasury,  and  proper  adjustments  shall  be 
made  in  amounts  subsequently  transferred  to  the  extent  prior 
estimates  were  in  excess  of  or  less  than  the  credits  allowed. 

SEC.  9503.  HIGHWAY  TRUST  FUND. 

(a)  Creation  of  Trust  Fund. — *  *  * 

******* 

(c)  Expenditures  From  Highway  Trust  Fund. — 

(1)  Federal- aid  highway  program. — Except  as  provided  in 
subsection  (e),  amounts  in  the  Highway  Trust  Fund  shall  be 
available,  as  provided  by  appropriation  Acts,  for  making  ex- 
penditures before  October  1,  1988,  to  meet  those  obligations  of 
the  United  States  heretofore  or  hereafter  incurred  which  are — 

(A)  authorized  by  law  to  be  paid  out  of  the  Highway 
Trust  Fund  established  by  section  209  of  the  Highway  Rev- 
enue Act  of  1956, 

(B)  authorized  to  be  paid  out  of  the  Highway  Trust  Fund 
under  title  I  or  II  of  the  Surface  Transportation  Assistance 
Act  of  1982,  or 

(C)  hereafter  authorized  by  a  law  which  does  not  author- 
ize the  expenditure  out  of  the  Highway  Trust  Fund  of  any 
amount  for  a  general  purpose  not  covered  by  subpara- 
graph (A)  or  (B)  as  in  effect  on  December  31,  1982. 

(2)  Transfers  from  highway  trust  fund  for  certain  re- 
payments AND  CREDITS. — 

(A)  In  general. — The  Secretary  shall  pay  from  time  to 
time  from  the  Highway  Trust  Fund  into  the  general  fund 
of  the  Treasury  amounts  equivalent  to — 

(i)  the  amounts  paid  before  July  1,  1989,  under — 

(I)  section  6420  (relating  to  amounts  paid  in  respect 
to  gasoline  used  on  farms), 

(II)  section  6421  (relating  to  amounts  paid  in  respect 
of  gasoline  used  for  certain  nonhighway  purposes  or 
by  local  transit  systems), 
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(III)  section  6424  (relating  to  amounts  paid  in  re- 
spect of  lubricating  oil  used  for  certain  nontaxable 
purposes),  and 

(IV)  section  6427  (relating  to  fuels  not  used  for  tax- 
able purposes), 

on  the  basis  of  claims  filed  for  periods  ending  before 
October  1,  1988,  and 

(ii)  the  credits  allowed  under  section  [39]  34  (relat- 
ing to  credit  for  certain  uses  of  gasoline,  special  fuels, 
and  lubricating  oil)  with  respect  to  gasoline,  special 
fuels,  and  lubricating  oil  used  before  October  1,  1988. 

(B)  Transfers  based  on  estimates. — Transfers  under 
subparagraph  (A)  shall  be  made  on  the  basis  of  estimates 
by  the  Secretary,  and  proper  adjustments  shall  be  made  in 
amounts  subsequently  transferred  to  the  extent  prior  esti- 
mates were  in  excess  or  less  than  the  amounts  required  to 
be  transferred. 

(C)  Exception  for  use  in  aircraft  and  motorboats. — 
This  paragraph  shall  not  apply  to  amounts  estimated  by 
the  Secretary  as  attributable  to  use  of  gasoline  and  special 
fuels  in  motorboats  or  in  aircraft. 

******* 
Section  506  of  the  Revenue  Act  of  1971 

[SEC.  506.  SUBMISSION  OF  ANNUAL  REPORTS  TO  CONGRESS. 

[The  Secretary  of  the  Treasury  shall,  commencing  for  the  calen- 
dar year  1972,  submit  an  annual  report  to  the  Congress  within  15  V2 
months  following  the  close  of  each  calendar  year  setting  forth  an 
analysis  of  the  operation  and  effect  of  the  provisions  of  this  title.] 

SEC.  506.  SUBMISSION  OF  REPORTS  TO  CONGRESS. 

The  Secretary  of  the  Treasury  shall,  for  the  calendar  year  1981 
and  each  second  calendar  year  thereafter,  submit  a  report  to  the 
Congress  within  27V2  months  following  the  close  of  such  calendar 
year  setting  forth  an  analysis  of  the  operation  and  effect  of  the  pro- 
visions of  this  title. 


Tax  Reform  Act  of  1976 

******* 

title  x— changes  in  the  treatment 
of  foreign  income 

******* 

PART  VI— DENIAL  OF  CERTAIN  TAX  BENEFITS  FOR  COOP- 
ERATION WITH  OR  PARTICIPATION  IN  INTERNATIONAL 
BOYCOTTS  AND  IN  CONNECTION  WITH  THE  PAYMENT 
OF  CERTAIN  BRIBES 
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SEC.  1067.  REPORTS  BY  SECRETARY. 

[(a)  Reports  to  the  Congress. — As  soon  after  the  close  of  each 
calendar  year  as  the  data  become  available,  the  Secretary  shall 
transmit  a  report  to  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  to  the  Committee  on  Finance  of  the 
Senate  setting  forth,  for  that  calendar  year — 

[(1)  the  number  of  reports  filed  under  section  999(a)  of  the  In- 
ternal Revenue  Code  of  1954  for  taxable  years  ending  with  or 
within  such  taxable  year, 

[(2)  the  number  of  such  reports  on  which  the  taxpayer  indi- 
cated international  boycott  participation  or  cooperation  (within 
the  meaning  of  section  999(b)(3)  of  such  Code),  and 

[(3)  a  detailed  description  of  the  manner  in  which  the  provi- 
sions of  such  Code  relating  to  international  boycott  activity 
have  been  administered  during  such  calendar  year. 
[(b)  Initial  List. — The  Secretary  of  the  Treasury  shall  publish 
an  initial  list  of  those  counties  which  may  require  participation  in 
or  cooperation  with  an  international  boycott  as  a  condition  of  doing 
business  within  such  country,  or  with  the  government,  a  company, 
or  a  national  of  such  country  (within  the  meaning  of  section  999(b) 
of  the  Internal  Revenue  Code  of  1954)  within  30  days  after  the  en- 
actment of  this  Act.] 

SEC.  1067.  REPORTS  BY  THE  SECRETARY. 

(a)  General  Rule.  — As  soon  after  the  close  of  each  4-year  period 
as  the  data  become  available,  the  Secretary  shall  transmit  a  report 
to  the  Committee  on  Ways  and  Means  of  the  House  of  Representa- 
tives and  to  the  Commitee  on  Finance  of  the  Senate  setting  forth  for 
such  4-y^ar  period — 

(1)  the  number  of  reports  filed  under  section  999(a)  of  the  In- 
ternal Revenue  Code  of  1954  for  taxable  years  ending  with  or 
within  each  calendar  year  in  such  4-year  period, 

(2)  the  number  of  such  reports  with  respect  to  each  such  cal- 
endar year  on  which  the  taxpayer  indicated  international  boy- 
cott participation  or  cooperation  (within  the  meaning  of  section 
999(b)(3)  of  such  Code),  and 

(3)  a  detailed  description  of  the  manner  in  which  the  provi- 
sions of  such  Code  relating  to  international  boycott  activity 
have  been  administered  during  such  4-year  period. 

(b)  4- Year  Period. —  For  purposes  of  subsection  (a),  the  term  "4- 
year  period"  means  the  period  consisting  of  4  calendar  years  begin- 
ning with  calendar  year  1983  and  each  subsequent  fourth  calendar 
year. 

******* 

title  xxi— miscellaneous 
provisions 

******* 

[SEC.  2123.  HIGH  INCOME  TAXPAYER  REPORT. 

[The  Secretary  of  the  Treasury  shall  publish  annually  informa- 
tion on  the  amount  of  tax  paid  by  individual  taxpayers  with  high 
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total  incomes.  Total  income  for  this  purpose  is  to  be  calculated  and 
set  forth  in  three  ways: 

[(1)  by  adding  to  adjusted  gross  income  any  items  of  tax 

preference  excluded  from,  or  deducted  in  arriving  at,  adjusted 

gross  income, 

[(2)  by  subtracting  any  investment  expenses  incurred  in  the 
production  of  such  income  to  the  extent  of  the  investment 
income,  and 

[(3)  by  making  both  of  the  adjustments  referred  to  in  para- 
graphs (1)  and  (2). 
In  any  event  these  data  are  to  include  the  number  of  such  individ- 
uals with  total  income  over  $200,000  who  own  no  Federal  income 
tax  (after  credits)  and  the  deductions,  exclusions  or  credits  used  by 
them  to  avoid  tax.] 

SEC.  2123.  HIGH  INCOME  TAXPA  YER  REPORT. 

The  Secretary  of  the  Treasury  shall  publish  annually  information 
on  the  amount  of  tax  paid  by  individual  taxpayers  with  high  total 
incomes.  Total  income  for  this  purpose  is  to  be  calculated  and  set 
forth  by  adding  to  adjusted  gross  income  any  items  of  tax  preference 
excluded  from,  or  deducted  in  arriving  at,  adjusted  gross  income, 
and  by  subtracting  any  investment  expenses  incurred  in  the  produc- 
tion of  such  income  to  the  extent  of  the  investment  income.  These 
data  are  to  include  the  number  of  such  individuals  with  total 
income  over  $200,000  who  owe  no  Federal  income  tax  (after  credits) 
and  the  deductions,  exclusions,  or  credits  used  by  them  to  avoid  tax. 

TITLE  31,  UNITED  STATES  CODE 
Subtitle  I — General 

******* 

CHAPTER  3— DEPARTMENT  OF  THE  TREASURY 

******* 

Subchapter  II — Administrative 

§  321.  General  authority  of  the  Secretary 

(a)  *  *  * 

******* 

(d)(1)  The  Secretary  of  the  Treasury  may  accept,  hold,  administer, 
and  use  gifts  and  bequests  of  property,  both  real  and  personal,  for 
the  purpose  of  aiding  or  facilitating  the  work  of  the  Department  of 
the  Treasury.  Gifts  and  bequests  of  money  and  the  proceeds  from 
sales  of  other  property  received  as  gifts  or  bequests  shall  be  deposit- 
ed in  the  Treasury  in  a  separate  fund  and  shall  be  disbursed  on 
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order  of  the  Secretary  of  the  Treasury.  Property  accepted  under  this 
paragraph,  and  the  proceeds  thereof,  shall  be  used  as  nearly  as  pos- 
sible in  accordance  with  the  terms  of  the  gift  or  bequest. 

(2)  For  purposes  of  the  Federal  income,  estate,  and  gift  taxes,  prop- 
erty accepted  under  paragraph  (1)  shall  be  considered  as  a  gift  or 
bequest  to  or  for  the  use  of  the  United  States. 

(3)  The  Secretary  of  the  Treasury  may  invest  and  reinvest  the  fund 
in  public  debt  securities  with  maturities  suitable  for  the  needs  of 
the  fund  and  bearing  interest  at  rates  determined  by  the  Secretary 
of  the  Treasury,  taking  into  consideration  the  current  average 
market  yield  on  outstanding  marketable  obligations  of  the  United 
States  of  comparable  maturities.  Income  accruing  from  the  securi- 
ties, and  from  any  other  property  accepted  under  paragraph  (1), 
shall  be  deposited  to  the  credit  of  the  fund,  and  shall  be  disbursed 
on  order  of  the  Secretary  of  the  Treasury  for  purposes  as  nearly  as 
possible  in  accordance  with  the  terms  of  the  gifts  or  bequests. 

(4)  The  Secretary  of  the  Treasury  shall,  not  less  frequently  than 
annually,  make  a  public  disclosure  of  the  amount  (and  sources)  of 
the  gifts  and  bequests  received  under  this  subsection,  and  the  pur- 
poses for  which  amounts  in  the  separate  fund  established  under  this 
subsection  are  expended. 

§324.  Disposing  and  extending  the  maturity  of  obligations 

(a)  The  Secretary  of  the  Treasury  may — 

(1)  dispose  of  obligations — 

(A)  acquired  by  the  Secretary  for  the  United  States  Gov- 
ernment; or 

(B)  delivered  by  an  executive  agency;  and 

(2)  make  arrangements  to  extend  the  maturity  of  those  obli- 
gations. 

(b)  The  Secretary  may  dispose  or  extend  the  maturity  of  obliga- 
tions under  subsection  (a)  of  this  section  in  the  way,  in  amounts,  at 
prices  (for  cash,  obligation,  property,  or  a  combination  of  cash,  obli- 
gations, or  property),  and  on  conditions  the  Secretary  considers  ad- 
visable and  in  the  public  interest.  [However,  the  Secretary  may 
not  dispose  of  obligations  on  one  issuer,  held  by  the  Secretary  at 
one  time,  having  on  the  date  of  disposal  a  total  face  or  par  value  of 
more  than  $1,000,000  or,  if  no-par  obligations,  a  stated  or  book 
value  of  more  than  $1,000,000.] 

(c)  The  authority  under  this  section  is  in  addition  to  authority 
under  another  law. 

******* 

§  322.  Working  capital  fund 

(a)  The  Department  of  the  Treasury  has  a  working  capital  fund. 
Amounts  in  the  fund  are  available  for  expenses  of  operating  and 
maintaining  common  administrative  services  of  the  Department 
that  the  Secretary  of  the  Treasury,  with  the  approval  of  the  Direc- 
tor of  the  Office  of  Management  and  Budget,  decides  may  be  car- 
ried out  more  advantageously  and  more  economically  as  central 
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services.  [Amounts  in  the  fund  may  total  not  more  than  $1,000,000 
at  any  time.] 

******* 

Subtitle  III — Financial  Management 

******* 

CHAPTER  31— PUBLIC  DEBT 
Subchapter  I — Borrowing  Authority 

******* 

§3107.  Increasing  interest  rates  and  investment  yields  on  retire- 
ment bonds 

With  the  approval  of  the  President,  the  Secretary  of  the  Treas- 
ury may  increase  by  regulation  the  interest  rate  or  investment 
yield  on  an  offering  of  bonds  issued  under  this  chapter  that  are  de- 
scribed in  sections  405(b)  and  409(a)  of  the  Internal  Revenue  Code 
of  1954  (26  U.S.C.  405(b),  409(a)),  as  in  effect  before  the  enactment  of 
the  Tax  Law  Simplification  and  Improvement  Act  of  1983.  The  in- 
creased yield  shall  be  for  interest  accrual  periods  specified  in  the 
regulations  so  that  the  interest  rate  or  investment  yield  on  the 
bonds  for  those  periods  is  consistent  with  the  interest  rate  or  in- 
vestment yield  on  a  new  offering  of  those  bonds. 

******* 


Tax  Equity  and  Fiscal  Responsibility  Act  of  1982 

******* 

TITLE  I— PROVISIONS  RELATING  TO  SAV- 
INGS IN  HEALTH  AND  INCOME  SECU- 
RITY PROGRAMS 

Subtitle  A — Medicare 

PART  I— CHANGES  IN  PAYMENTS  FOR  SERVICES 

Subpart  A — Amount  of  Payment  for  Institutional  Services 

******* 

single  reimbursement  limit  for  skilled  nursing  facilities 

Sec.  102.  (a)  Section  1861(v)(l)  of  the  Social  Security  Act  is 
amended — 

(1)  in  subparagraph  (E),  by  striking  out  ";  except  that"  and 
all  that  follows  and  inserting  in  lieu  thereof  a  period; 
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(2)  in  subparagraph  (E),  by  striking  out  '  '(E)"  and  inserting 
in  lieu  thereof  "(ii)";  and 

(3)  by  inserting  after  subparagraph  (D)  the  following: 

"(E)(i)  Such  regulations  shall  provide  that  any  determination  of 
reasonable  cost  with  respect  to  services  provided  by  hospital-based 
skilled  nursing  facilities  shall  be  made  on  the  basis  of  a  single 
standard  based  on  the  reasonableness  of  costs  incurred  by  free 
standing  skilled  nursing  facilities,  subject  to  such  adjustments  as 
the  Secretary  may  deem  appropriate.". 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  cost  reporting  periods  beginning  on  or  after  [October  1, 
1983.]  April  1,  1984. 

******* 

Subpart  B — Payments  for  Other  Services 

******* 

PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS  AND 
COMPETITIVE  MEDICAL  PLANS 

Sec.  1414.  (a)  *  *  * 

******* 

(c)  (1)  *  *  * 

******* 

(2)(A)  In  the  case  of  an  eligible  organization  which  has  in  effect 
an  existing  cost  contract  (as  defined  in  paragraph  (3)(A)  on  the  ini- 
tial effective  date,  the  organization  may  receive  payment  under  a 
new  risk  sharing  contract  with  respect  to  a  current,  nonrisk  medi- 
care enrollee  (as  defined  in  subparagraph  (C))  only  to  the  extent 
that  the  organization  enrolls,  for  each  such  enrollee,  two  new  medi- 
care enrollees  (as  defined  in  subparagraph  (D)).  The  selection  of 
those  current  nonrisk  medicare  enrollees  with  respect  to  whom 
payment  may  be  so  received  under  a  new  risk-sharing  contract 
shall  be  made  in  a  nonbiased  manner. 

(B)  Subparagraph  (A)  shall  not  be  construed  to  prevent  an  eligi- 
ble organization  from  providing  for  enrollment,  on  a  basis  de- 
scribed in  subsection  (a)(6)  of  section  1876  of  the  Social  Security  Act 
(as  amended  by  this  Act,  other  than  under  a  reasonable  cost  reim- 
bursement contract),  of  current,  nonrisk  medicare  enrollees  and 
from  providing  such  enrollees  with  some  or  all  of  the  additional 
benefits  described  in  section  1876(g)(2)  of  the  Social  Security  Act  (as 
amended  by  this  Act),  but  (except  as  provided  in  subparagraph 
(A))— 

(i)  payment  to  the  organization  with  respect  to  such  enrollees 
shall  only  be  made  in  accordance  with  the  terms  of  a  reason- 
able cost  reimbursement  contract,  and 

(ii)  no  payment  may  be  made  under  section  1876  of  such  Act 
with  respect  to  such  enrollees  for  any  such  additional  benefits. 
Individuals  enrolled  with  the  organization  under  this  subpara- 
graph shall  be  considered  to  be  individuals  enrolled  with  the 
organization  for  the  purpose  of  meeting  the  requirement  of  sec- 
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tion  1876(g)(2)  of  the  Social  Security  Act  (as  amended  by  this 
Act). 

(C)  For  purposes  of  this  paragraph,  the  term  "current,  nonrisk 
medicare  enrollee"  means,  with  respect  to  an  organization,  an  indi- 
vidual who  on  the  initial  effective  date — 

(i)  is  enrolled  with  that  organization  under  an  existing  cost 
contract,  and 

(ii)  is  entitled  to  benefits  under  part  A  and  enrolled  under 
part  B,  or  enrolled  in  part  B,  of  title  XVIII  of  the  Social  Secu- 
rity Act. 

(D)  For  purposes  of  this  paragraph,  the  term  "new  medicare  en- 
rollee" means,  with  respect  to  an  organization,  an  individual  who — 

(i)  is  enrolled  with  the  organization  after  the  date  the  organi- 
zation first  enters  into  a  new  risk-sharing  contract, 

(ii)  at  the  time  of  such  enrollment  is  entitled  to  benefits 
under  part  A,  or  enrolled  in  part  B,  of  title  XVIII  of  the  Social 
Security  Act,  and 

(iii)  was  not  enrolled  with  the  organization  at  the  time  the 
individual  became  entitled  to  benefits  under  part  A,  or  to 
enroll  in  part  B,  of  such  title. 

(3)  For  purposes  of  this  subsection: 

(A)  The  term  "existing  cost  contract"  means  a  contract 
which  is  entered  into  under  section  1876  of  the  Social  Security 
Act,  as  in  effect  before  the  initial  effective  date,  or  reimburse- 
ment on  a  reasonable  cost  basis  under  section  1833(a)(1)(A)  of 
such  Act,  and  which  is  not  an  existing  risk-sharing  contract  or 
an  existing  demonstration  project. 

(B)  The  term  "existing  risk-sharing  contract"  means  a  con- 
tract entered  into  under  section  1876(i)(2)(A)  of  the  Social  Secu- 
rity Act,  as  in  effect  before  the  initial  effective  date. 

(C)  The  term  "existing  demonstration  project"  means  a  dem- 
onstration project  under  section  402(a)  of  the  Social  Security 
Amendments  of  1967  or  under  section  222(a)  of  the  Social  Secu- 
rity Amendments  of  1972,  relating  to  the  provision  of  services 
for  which  payment  may  be  made  under  title  XVIII  of  the 
Social  Security  Act. 

(D)  The  term  "new  risk-sharing  contract"  means  a  contract 
entered  into  under  section  1876(g)  of  the  Social  Security  Act,  as 
amended  by  this  Act. 

(E)  The  term  "reasonable  cost  reimbursement  contract" 
means  a  contract  entered  into  under  [section  1833(a)(1)  of  the 
Social  Security  Act  or]  under  section  1876(h)  of  such  Act,  as 
amended  by  this  Act,  or  reimbursement  on  a  reasonable  cost 
basis  under  section  1833(a)(1)(A)  of  such  Act. 

******* 


Subtitle  C — Utilization  and  Quality  Control 
Peer  Review 
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EFFECTIVE  DATE 

Sec.  149.  The  amendments  made  by  this  [part]  subtitle  shall, 
subject  to  section  150,  be  effective  with  respect  to  contracts  entered 
into  or  renewed  on  or  after  the  date  of  the  enactment  of  this  Act. 

******* 

TITLE  ii— revenue  measures 

******* 

Subtitle  B — Provisions  Primarily  Relating  to 

Business 

******* 

PART  II— LEASING 

******* 

SEC.  210.  MOTOR  VEHICLE  OPERATING  LEASES. 

(a)  In  General. — In  the  case  of  any  qualified  motor  vehicle 
agreement,  the  fact  that  such  agreement  contains  a  terminal 
rental  adjustment  clause  shall  not  be  taken  into  account  in  deter- 
mining whether  such  agreement  is  a  lease. 

(b)  Definitions. — For  purposes  of  this  section — 

(1)  Qualified  motor  vehicle  agreement. — The  term  "quali- 
fied motor  vehicle  agreement"  means  any  agreement  with  re- 
spect to  a  motor  vehicle  (including  a  trailer) — 

(A)  which  was  entered  into  before — 

(i)  the  enactment  of  any  law,  or 

(ii)  the  publication  by  the  Secretary  of  the  Treasury 
or  his  delegate  of  any  regulation, 

which  provides  that  any  agreement  with  a  terminal  rental 
adjustment  clause  is  not  a  lease, 

(B)  with  respect  to  which  the  lessor  under  the  agree- 
ment— 

(i)  is  personally  liable  for  the  repayment  of,  or 

(ii)  has  pledged  property  (but  only  to  the  extent  of 
the  net  fair  market  value  of  the  lessor's  interest  in 
such  property),  other  than  property  subject  to  the 
agreement  or  property  directly  or  indirectly  financed 
by  indebtedness  secured  by  property  subject  to  the 
agreement,  as  security  for, 

all  amounts  borrowed  to  finance  the  acquisition  of  proper- 
ty subject  to  the  agreement,  and 

(C)  with  respect  to  which  the  lessee  under  the  agree- 
ment, uses  the  property  subject  to  the  agreement  in  a 
trade  or  business  or  for  the  production  of  income. 

(2)  Terminal  rental  adjustment  clause. — The  term  "ter- 
minal rental  adjustment  clause"  means  a  provision  of  an 
agreement  which  permits  or  requires  the  rental  price  to  be  ad- 
justed upward  or  downward  by  reference  to  the  amount  real- 
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ized  by  the  lessor  under  the  agreement  upon  sale  or  other  dis- 
position of  such  property.  Such  term  also  includes  a  provision 
of  an  agreement  which  requires  a  lessee  who  is  a  dealer  in 
motor  vehicles  to  purchase  the  motor  vehicle  for  a  predeter- 
mined price  and  then  resell  such  vehicle  where  such  provision 
achieves  substantially  the  same  results  as  a  provision  described 
in  the  preceding  sentence, 
(c)  Exception  Where  Lessee  Took  Position  on  Return  That 
He  Was  Owner. — Subsection  (a)  shall  not  apply  to  any  qualified 
motor  vehicle  agreement  with  respect  to  any  motor  vehicle  if  the 
lessee  treated  himself  as  the  owner  of  such  motor  vehicle  on  a  return 
of  tax  imposed  by  chapter  1  of  the  Internal  Revenue  Code  of  1954 
which  was  filed  before  the  date  of  the  enactment  of  this  Act. 

PART  III— FOREIGN  TAX 

SEC.  211.  FOREIGN  TAX  CREDIT  FOR  TAXES  ON  OIL  AND  GAS  INCOME. 

(a)  *  *  * 

(e)  Effective  Date- 
CD  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  taxable  years 
beginning  after  December  31,  1982. 

(2)  Retention  of  old  sections  907(b)  and  904(f)(4)  where  tax- 
payer had  separate  basket  foreign  loss. — 

(A)  In  general. — If,  after  applying  old  sections  907(b) 
and  904(f)(4)  to  a  taxable  year  beginning  before  January  1, 
1983,  the  taxpayer  had  a  separate  basket  foreign  loss,  such 
loss  shall  not  be  recaptured  from  income  of  a  kind  not 
taken  into  account  in  computing  the  amount  of  such  sepa- 
rate basket  foreign  loss  more  rapidly  than  ratably  over  the 
8-year  period  (or  such  shorter  period  as  the  taxpayer  may 
select)  beginning  with  the  first  taxable  year  beginning 
after  December  31,  1982. 

******* 

SEC.  217.  MISCELLANEOUS. 

(a)  *  *  * 

******* 

(e3)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  obligations  issue  after  the  date  of  the  enactment  of 
this  Act.  For  purposes  of  applying  section  168(f)(8)(D)(v)  of  the  Inter- 
nal Revenue  Code  of  1954,  the  amendments  made  by  subsection  (c) 
shall  apply  to  agreements  entered  into  after  the  date  of  the  enact- 
ment of  this  Act. 
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PART  VI— METHODS  OF  ACCOUNTING 

SEC.  229.  MODIFICATION  OF  REGULATIONS  ON  THE  COMPLETED  CON- 
TRACT METHOD  OF  ACCOUNTING. 

(a)  In  General. — *  *  * 

******* 

(c)  Effective  Dates;  Special  Rules.— 
(c)  In  general. — *  *  * 

******* 

(4)  Underpayments  of  estimated  tax  for  1982. — To  the 
extent  provided  in  regulations,  no  addition  to  tax  shall  be  made 
under  section  6654  or  6655  of  the  Internal  Revenue  Code  of  1954 
for  the  taxpayers  first  taxable  year  ending  after  December  31, 
1982,  by  reason  of  a  long-term  contract,  but  only  with  respect  to 
installments  required  to  be  paid  before  April  13,  1983. 

Subtitle  C — Pensions 

PART  I— CONTRIBUTION  AND  LOAN  LIMITS 

SEC.  235.  LOWER  CONTRIBUTION  AND  BENEFIT  LIMITS  FOR  CERTAIN  AN- 
NUITIES, ETC. 

(a)  Limit  on  Annual  Defined  Benefit  Lowered  From  $136,425 
to  $90,000;  Limit  on  Annual  Defined  Contribution  Lowered 
From  $45,475  to  $30,000. — *  *  * 

******* 

(g)  Effective  Dates. — 
(1)  In  general. — *  *  * 

******* 

(3)  Transition  rule  where  the  sum  of  defined  contribu- 
tion AND  DEFINED  BENEFIT  PLAN  FRACTIONS  EXCEEDS  1.0. — In  the 

case  of  a  plan  which  satisfied  the  requirements  of  section  415 
of  the  Internal  Revenue  Code  of  1954  for  the  last  year  begin- 
ning before  January  1,  1983,  the  Secretary  of  the  Treasury  or 
his  delegate  shall  prescribe  regulations  under  which  an 
amount  is  subtracted  from  the  numerator  of  the  defined  contri- 
bution plan  fraction  (not  exceeding  such  numerator)  so  that 
the  sum  of  the  defined  benefit  plan  fraction  and  the  defined 
contribution  plan  fraction  computed  under  section  415(e)(1)  of 
the  Internal  Revenue  Code  of  1954  (as  amended  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of  1982)  does  not  exceed 
1.0  for  such  year.  A  similar  rule  shall  apply  with  respect  to  the 
last  plan  year  beginning  before  January  1,  1984,  for  purposes  of 
applying  section  416(h)  of  the  Internal  Revenue  Code  of 1954- 

(4)  Right  to  higher  accrued  defined  benefit  preserved. — 

(A)  In  general. — In  the  case  of  an  individual  who  is  a 
participant  before  January  1,  1983,  in  a  defined  benefit 
plan  which  is  in  existence  on  July  1,  1982,  and  with  re- 
spect to  which  the  requirements  of  section  415  of  such 
Code  have  been  met  for  all  years,  if  such  individual's  cur- 
rent accrued  benefit  under  such  plan  exceeds  the  limita- 
tion of  subsection  (b)  of  section  415  of  the  Internal  Reve- 
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nue  Code  of  1954  (as  amended  by  this  section),  then  (in  the 
case  of  such  plan)  for  purposes  of  subsections  (b)  and  (e)  of 
such  section,  the  limitation  of  such  subsection  (b)  with  re- 
spect to  such  individual  shall  be  equal  to  such  current  ac- 
crued benefit. 
(B)  Current  accrued  benefit  defined. — 

(i)  In  general. — For  purposes  of  this  paragraph,  the 
term  "current  accrued  benefit"  means  the  individual's 
accrued  benefit  (at  the  close  of  the  last  year  beginning 
before  January  1,  1983)  when  expressed  as  an  annual 
benefit  (within  the  meaning  of  section  415(b)(2)  of  such 
Code  as  in  effect  before  the  amendments  made  by  this 
Act).  In  the  case  of  any  plan  described  in  the  first  sen- 
tence of  paragraph  (5),  the  preceding  sentence  shall  be 
applied  by  substituting  for  (( January  1,  1983"  the  ap- 
plicable date  determined  under  paragraph  (5). 

(ii)  Special  rule. — For  purposes  of  determining  the 
amount  of  any  individual's  current  accrued  benefit — 

(I)  no  change  in  the  terms  and  conditions  of  the 
plan  after  July  1,  1982,  and 

(II)  no  cost-of-living  adjustment  occurring  after 
July  1,  1982, 

shall  be  taken  into  account.  For  purposes  of  subclause 
(I),  any  change  in  the  terms  and  conditions  of  the  plan 
pursuant  to  a  collective  bargaining  agreement  entered 
into  before  July  1,  1982,  and  ratified  before  September 
3,  1982,  shall  be  treated  as  a  change  made  before  July 
1,  1982. 

(5)  Special  rule  for  collective  bargaining  agreements. — 
In  the  case  of  a  plan  maintained  on  the  date  of  the  enactment 
of  this  Act  pursuant  to  1  or  more  collective  bargaining  agree- 
ments between  employee  representatives  and  1  or  more  em- 
ployers, the  amendments  made  by  this  section  and  section 
[253]  242  (relating  to  age  70 V2)  shall  not  apply  to  years  begin- 
ning before  the  earlier  of— 

(A)  the  date  on  which  the  last  of  the  collective  bargain- 
ing agreements  relating  to  the  plan  terminates  (deter- 
mined without  regard  to  any  extension  thereof  agreed  to 
after  the  date  of  the  enactment  of  this  Act),  or 

(B)  January  1,  1986. 

For  purposes  of  subparagraph  (A),  any  plan  amendment  made 
pursuant  to  a  collective  bargaining  agreement  relating  to  the 
plan  which  amends  the  plan  solely  to  conform  to  any  require- 
ment added  by  this  section  and  section  [253]  242  shall  not  be 
treated  as  a  termination  of  such  collective  bargaining  agree- 
ment. In  the  case  of  any  plan  described  in  the  first  sentence  of 
this  paragraph,  paragraphs  (2)  and  (3)  of  section  242(b)  shall  be 
applied  by  substituting  for  "January  1,  1984"  the  applicable 
date  determined  under  this  paragraph. 

SEC.  236.  LOANS  TREATED  AS  DISTRIBUTIONS, 
(a)  General  Rule. — *  *  * 

******* 
(c)  Effective  Date. — 
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(1)  In  general. — *  *  * 

(2)  Exception  for  certain  loans  used  to  repay  outstand- 
ing OBLIGATIONS. — 

(A)  In  general. — Any  qualified  refunding  loan  shall  not 
be  treated  as  a  distribution  by  reason  of  the  amendments 
made  by  this  section  to  the  extent  such  loan  is  repaid 
before  August  14,  1983. 

(B)  Qualified  refunding  loan.— For  purposes  of  sub- 
paragraph (A),  the  term  "qualified  refunding  loan"  means 
any  loan  made  after  August  13,  1982,  and  before  August 
14,  1983,  to  the  extent  such  loan  is  used  to  make  a  re- 
quired principal  payment. 

(C)  Required  principal  payment.— For  purposes  of  sub- 
paragraph (B),  the  term  " required  principal  payment" 
means  any  principal  repayment  on  a  loan  made  under  the 
plan  which  was  outstanding  on  August  13,  1982,  if  such  re- 
payment is  required  to  be  made  after  August  13,  1982,  and 
before  August  14,  1983  or  if  such  loan  was  payable  on 
demand. 

******* 

PART  III— OTHER  REQUIREMENTS 

SEC.  242.  REQUIRED  DISTRIBUTIONS  FOR  QUALIFIED  PLANS. 

(a)  General  Rule.— Paragraph  (9)  of  section  401(a)  (relating  to 
requirements  for  qualification)  is  amended  to  read  as  follows: 
"(9)  Required  distributions. — 

"(A)  Before  death. — A  trust  forming  part  of  a  plan 
shall  not  constitute  a  qualified  trust  under  this  section 
unless  the  plan  provides  that  the  entire  interest  of  each 
employee — 

"(i)  either  will  be  distributed  to  him  not  later  than 
his  taxable  year  in  which  he  attains  age  70  V2  or,  in 
the  case  of  an  employee  other  than  a  key  employee 
who  is  a  participant  in  a  top-heavy  plan,  in  which  he 
retires,  whichever  is  the  later,  or 

"(ii)  will  be  distributed,  commencing  not  later  than 
such  taxable  year — 

"(I)  in  accordance  with  regulations  prescribed 
by  the  Secretary,  over  the  life  of  such  employee  or 
over  the  lives  of  such  employee  and  his  spouse,  or 
"(II)  in  accordance  with  such  regulations,  over  a 
period  not  extending  beyond  the  life  expectancy  of 
such  employee  or  the  life  expectancy  of  such  em- 
ployee and  his  spouse. 
"(B)  After  death.— A  trust  forming  part  of  a  plan  shall 
not  constitute  a  qualified  trust  under  this  section  unless 
the  plan  provides  that  if— 

"(i)  an  employee  dies  before  his  entire  interest  has 
been  distributed  to  him,  or 

"(ii)  an  employee  has  been  commenced  in  accord- 
ance with  subparagraph  (A)(ii)  to  his  surviving  spouse 
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and  such  surviving  spouse  dies  before  his  entire  inter- 
est has  been  distributed  to  such  surviving  spouse, 
his  entire  interest  (or  the  remaining  part  of  such  interest 
if  distribution  thereof  has  commenced)  will  be  distributed 
within  5  years  after  his  death  (or  the  death  of  his  surviv- 
ing spouse).  The  preceding  sentence  shall  not  apply  if  the 
distribution  of  the  interest  of  the  employee  has  com- 
menced and  such  distribution  is  for  a  term  certain  over  a 
period  permitted  under  subparagraph  (A)(ii)(II)." 
(b)  Effective  Date. — 

(1)  In  general. — The  amendment  made  by  subsection  (a) 
shall  apply  to  plan  years  beginning  after  December  31,  1983. 

(2)  Transition  rule. — A  trust  forming  part  of  a  plan  shall 
not  be  disqualified  under  paragraph  (9)  of  section  401(a)  of  the 
Internal  Revenue  Code  of  1954,  as  amended  by  subsection  (a), 
by  reason  of  distributions  under  a  designation  (before  [Janu- 
ary 1,  1984]  the  first  day  of  the  first  plan  year  beginning  on  or 
after  January  1  1984)  by  any  employee  of  a  method  of  distribu- 
tion— 

(A)  which  does  not  meet  the  requirements  of  such  para- 
graph (9),  but 

(B)  which  would  not  have  disqualified  such  trust  under 
[paragraph  (9)  of]  section  401(a)  of  the  such  Code  as  in 
effect  before  the  amendment  made  by  subsection  (a). 

(3)  Treatment  of  certain  default  options— For  purposes 
of  paragraph  (2),  if— 

(A)  a  plan  permits  an  employee  to  designate  a  method  of 
distribution  but  provides  that  in  the  absence  of  such  a  des- 
ignation a  specified  method  of  distribution  will  apply,  and 

(B)  as  of  the  first  day  of  the  first  plan  year  beginning  on 
or  after  January  1,  1984,  such  specified  method  of  distribu- 
tion applied  to  an  individual  by  reason  of  his  failure  to 
make  a  designation  which  was  available  to  him  before 
such  first  day, 

such  specified  method  of  distribution  shall  be  treated  as  pursu- 
ant to  a  designation  made  by  the  employee  before  the  first  day 
of  such  plan  year. 

(4)  Special  rule  for  government  plans. — In  the  case  of  a 
government  plan  (as  defined  in  section  219(e)(4)  of  the  Internal 
Revenue  Code  of  1954) — 

(A)  paragraph  (1)  shall  be  applied  by  substituting  "De- 
cember 31,  1985"  for  "December  31,  1983",  and 

(B)  paragraphs  (2)  and  (3)  shall  be  applied  by  substitut- 
ing "January  1,  1986"  for  "January  1,  1984". 

SEC.  243.  REQUIRED  DISTRIBUTIONS  IN  CASE  OF  INDIVIDUAL  RETIRE- 
MENT PLANS. 

(a)  Required  Distributions  After  Death. — *  *  * 

******* 

[(c)  Effective  Dates.— 

[(1)  Subsection  (a). — The  amendments  made  by  subsection 
(a)  shall  apply  in  the  case  of  individuals  dying  after  December 
31,  1983. 
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[(2)  Subsection  (b). — The  amendments  made  by  subsection 
(b)  shall  apply  to  taxable  years  beginning  after  December  31, 
1983.3 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  individuals  dying  after  December  31,  1983. 

******* 

SEC.  247.  EXISTING  PERSONAL  SERVICE  CORPORATIONS  MAY  LIQUIDATE 
UNDER  SECTION  333  DURING  1983  OR  1984. 

(a)  In  General. — In  the  case  of  a  complete  liquidation  of  a  per- 
sonal service  corporation  (within  the  meaning  of  section  535(c)(2)(B) 
of  the  Internal  Revenue  Code  of  1954)  which  is  in  existence  on  Sep- 
tember 3,  1982,  during  1983  or  1984,  the  following  rules  shall  apply 
with  respect  to  any  shareholder  other  than  a  corporation: 

(1)  The  determination  of  whether  section  333  of  such  Code 
applies  shall  be  made  without  regard  to  whether  the  corpora- 
tion is  a  collapsible  corporation  to  which  section  341(a)  of  such 
Code  applies. 

******* 

TITLE  III— TAXPAYER  COMPLIANCE 

******* 

Subtitle  G — Modification  of  Interest  Provisions 

SEC.  345.  DETERMINATION  OF  RATE  OF  INTEREST  TO  BE  MADE  SEMIAN- 
NUALLY. 

(a)  In  General. — Subsection  (b)  of  section  6621  (relating  to  de- 
termination of  rate  of  interest)  is  amended  to  read  as  follows: 
"(b)  Adjustment  of  Interest  Rate.— 

"(1)  Establishment  of  adjusted  rate. — If  the  adjusted 
prime  rate  charged  by  banks  (rounded  to  the  nearest  full  per- 
cent)— 

"(A)  during  the  6-month  period  ending  on. September  30 
of  any  calendar  year,  or 

"(B)  during  the  6-month  period  ending  on  March  31  of 
any  calendar  year, 
differs  from  the  interest  rate  in  effect  under  this  section  on 
either  such  date,  respectively,  then  the  Secretary  shall  estab- 
lish, within  15  days  after  the  close  of  the  applicable  6-month 
period,  an  adjusted  rate  of  interest  equal  to  such  adjusted 
prime  rate. 

"(2)  Effective  date  of  adjustment.— Any  adjusted  rate  of 
interest  established  under  paragraph  (1)  shall  become  effec- 
tive— 

"(A)  on  January  1  of  the  succeeding  year  in  the  case  of 
an  adjustment  attributable  to  paragraph  (1)(A),  and 

"(B)  on  July  1  of  the  same  year  in  the  case  of  an  adjust- 
ment attributable  to  paragraph  (1)(B)." 
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(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  adjustments  taking  effect  on  or  after  July  1,  1983. 

Section  6  of  the  Subchapter  S  Revision  Act  of  1982 

SEC.  6.  EFFECTIVE  DATES. 

(a)  In  General. — Except  as  otherwise  provided  in  this  section, 
the  amendments  made  by  this  Act  shall  apply  to  taxable  years  be- 
ginning after  December  31,  1982. 

(b)  Transitional  Rules. — 

(1)  Sections  1379  and  62(9)  continue  to  apply  for  1983. — 
Sections  1379  and  62(9)  of  the  Internal  Rveneue  Code  of  1954 
(as  in  effect  before  the  date  of  the  enactment  of  this  Act)  shall 
remain  in  effect  for  years  beginning  before  January  1,  1984. 

(2)  Allowance  of  exclusion  of  death  benefit. — Notwith- 
standing section  241(b)  of  the  Tax  Equity  and  Fiscal  Responsi- 
bility Act  of  1982,  in  the  case  of  amounts  received  under  a  plan 
of  an  S  corporation,  the  amendment  made  by  section  239  of 
such  Act  shall  apply  with  respect  to  decedents  dying  after  De- 
cember 31,  1982. 

(3)  New  passive  income  rules  apply  to  taxable  years  be- 
ginning during  1982. — In  the  case  of  a  taxable  year  beginning 
during  1982— 

(A)  sections  1362(d)(3),  1366(f)(3),  and  1375  of  the  Internal 
Revenue  Code  of  1954  (as  amended  by  this  Act)  shall 
apply,  and 

(B)  section  1372(e)(5)  of  such  code  (as  in  effect  on  the  day 
before  the  enactment  of  this  Act)  shall  not  apply. 

The  preceding  sentence  shall  not  apply  in  the  case  of  any  corpo- 
ration which  elects  (at  such  time  and  in  such  manner  as  the 
Secretary  of  the  Treasury  or  his  delegate  shall  prescribes)  to 
have  such  sentence  not  apply.  Subsection  (e)  shall  not  apply  to 
any  termination  resulting  from  an  election  under  the  preceding 
sentence. 

******* 

(e)  Treatment  of  Certain  Elections  Under  Prior  Law. — For 
purposes  of  section  1362(g)  of  the  Internal  Revenue  Code  of  1954,  as 
amended  by  this  Act  (relating  to  no  election  permitted  within  5 
years  after  termination  of  prior  election),  any  termination  or  revo- 
cation under  section  1372(e)  of  such  Code  (as  in  effect  on  the  day 
before  the  date  of  the  enactment  of  this  Act)  shall  not  be  taken 
into  account. 


Highway  Revenue  Act  of  1982 


Subtitle  B — Tax  changes 
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SEC.  513.  HEAVY  TRUCK  USE  TAX. 

(a)  Increase  in  Rate  of  Tax.—*  *  * 

******* 

(c)  [Clarification  of  Trailers  Customarily  Used  in  Connec- 
tion with  Highway  Motor  Vehicles.— 

(1)  Subsection  (c)  of  section  4482  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(5)  Customary  use. — A  semitrailer  or  trailer  shall  be  treat- 
ed as  customarily  used  in  connection  with  a  highway  motor  ve- 
hicle if  such  vehicle  is  equipped  to  tow  such  semitrailer  or 
trailer." 

(2)  The  heading  for  subsection  (c)  of  section  4482  is  amended 
by  inserting  "and  Special  Rule"  after  "Definitions". 

fi&fer  *  *  *  *  *  *  i 

Subtitle  C — Floor  Stock  Provisions 

SEC.  521.  FLOOR  STOCKS  TAXES. 

(a)  1983  Tax  on  Gasoline.— On  gasoline  subject  to  tax  under  sec- 
tion 4081  which,  on  April  1,  1983,  is  held  by  a  dealer  for  sale,  there 
is  hereby  imposed  a  floor  stocks  tax  at  the  rate  of  5  cents  a  gallon 
(4  cents  a  gallon  in  the  case  of  a  gallon  of  gasohol,  as  defined  in 
section  4081(c)). 

(b)  1984  Tax  on  Tires. — On  any  article  which  would  be  subject  to 
tax  under  section  4071(a)  if  sold  by  the  manufacturer,  producer,  or 
importer  on  or  after  January  1,  1984,  which  on  January  1,  1984,  is 
held  by  a  dealer  and  has  not  been  used  and  is  intended  for  sale, 
there  shall  be  imposed  a  floor  stocks  tax  equal  to  the  excess  of  the 
amount  of  tax  which  would  be  imposed  on  such  article  if  it  were 
sold  by  the  manufacturer,  producer,  or  importer  after  January  1, 
1984,  over  the  amount  of  tax  imposed  under  section  4071(a)  on  the 
sale  of  such  article  by  the  manufacturer,  producer,  or  importer. 

(c)  Overpayment  of  Floor  Stocks  Taxes. — Section  6416  shall  apply 
in  respect  of  the  floor  stocks  taxes  imposed  by  this  section,  so  as  to 
entitle,  subject  to  all  provisions  of  section  6416,  any  person  paying 
such  floor  stocks  taxes  to  a  credit  or  refund  thereof  for  any  of  the 
reasons  specified  in  section  6416.  All  other  provisions  of  law,  in- 
cluding penalties,  applicable  with  respect  to  the  taxes  imposed  by 
section  4081  or  4071(a)  (whichever  is  appropriate)  shall  apply  to  the 
floor  stocks  taxes  imposed  by  this  section. 

******* 

SEC.  523.  DEFINITIONS  AND  SPECIAL  RULE, 
(a)  In  General. — For  purposes  of  this  subtitle — 

(1)  The  term  '  'dealer"  includes  a  wholesaler,  jobber,  distribu- 
tor, or  retailer. 

(2)  An  article  shall  be  considered  as  "held  by  a  dealer"  if 
title  thereto  has  passed  to  such  dealer  (whether  or  not  delivery 
to  him  has  been  made)  and  if  for  purposes  of  consumption  title 
to  such  article  or  possession  thereof  has  not  at  any  time  been 
transferred  to  any  person  other  than  a  dealer. 
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(3)  The  term  "tax-repealed  article"  means  any  article  on 
which  a  tax  was  imposed  by  section  4061(a),  4061(b),  or  section 
4091  as  in  effect  on  the  day  before  the  date  of  the  enactment  of 
this  Act,  and  which  will  not  be  subject  to  tax  under  section 
4061(a),  4961(b),  or  4091  as  in  effect  on  the  day  after  the  date  of 
the  enactment  of  this  Act. 

(4)  Except  as  otherwise  expressly  provided  herein,  any  refer- 
ence in  this  subtitle  to  a  section  or  other  provision  shall  be 
treated  as  a  reference  to  a  section  or  other  provision  of  the  In- 
ternal Revenue  Code  of  1954. 

(b)  1984  Extension  of  Floor  Stocks  Refund  to  Tires. — 

(1)  In  general. — In  the  case  of  an  article  on  which  a  tax  was 
imposed  by  section  4071(a)  as  in  effect  on  December  31,  1983, 
and  which  will  not  be  subject  to  tax  under  such  section  (or  will 
be  subject  to  a  lower  rate  of  tax  under  such  section)  as  in  effect 
on  January  1,  1984,  such  article  shall  be  treated  as  a  tax  re- 
pealed article  for  purposes  of  subsection  (a)  of  section  522.  Any 
tread  rubber  which  was  subject  to  tax  under  section  4071(a)(4) 
as  in  effect  on  December  31,  1983,  and  which  on  January  1, 
1984,  is  part  of  a  retread  tire  which  is  held  by  a  dealer  and  has 
not  been  used  and  is  intended  for  sale  shall  be  treated  as  a  tax- 
repealed  article  for  purposes  of  subsection  (a)  of  section  522. 

(2)  Allowance  of  refund.— In  the  case  of  a  tax-repealed  ar- 
ticle to  which  paragraph  (1)  applies,  subsection  (a)  of  section 

"  522  shall  be  applied — 

(A)  by  treating  January  1,  1984,  as  the  day  after  the  date 
of  the  enactment  of  this  Act,  and 

(B)  by  substituting  "1984"  for  "1983"  each  place  it  ap- 
pears in  paragraph  (1)  of  such  subsection  (a). 

In  the  case  of  any  tire  which  is  a  tax  repealed  article  solely 
by  reason  of  the  parenthetical  matter  in  paragraph  (1),  the 
amount  of  the  credit  or  refund  under  subsection  (a)  shall  not 
exceed  the  excess  of  the  tax  imposed  with  respect  to  such  tire  by 
section  4071(a)  as  in  effect  on  December  31,  1983,  over  the  tax 
which  would  have  been  imposed  with  respect  to  such  tire  by  sec- 
tion 4071(a)  on  January  1,  1984- 

Technical  Corrections  Act  of  1982 


title  i— amendments  related  to 
economic  recovery  tax  act  of  1981 

******* 

SEC.  105.  AMENDMENTS  RELATED  TO  TITLE  V  OF  THE  ACT. 
(a)  Amendments  Related  to  section  501. — *  *  * 

******* 

(c)  Amendments  Related  to  Section  503. — 
(1)  *  *  * 
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(5)  Foreign  currency  and  cash  settlement  contracts 
marked  to  market. — 

(A)  Cash  settlement  contracts. — Subsection  (b)  of  sec- 
tion 1256  (defining  regulated  futures  contract)  is  amended 
by  striking  out  paragraph  (1)  and  by  redesignating  para- 
graphs (2)  and  (3)  as  paragraphs  (1)  and  (2),  respectively. 

(B)  Foreign  currency  contracts. — Subsection  (b)  of  sec- 
tion 1256  (as  amended  by  subparagraph  (A))  is  amended  by 
adding  at  the  end  thereof  the  following  new  sentence: 
"Such  term  includes  any  foreign  currency  contract." 

(C)  Foreign  currency  contract  defined.— Section  1256 
is  amended  by  adding  at  the  end  thereof  the  following  new 
subsection: 

"(g)  Foreign  Currency  Contract  Defined. — 

"(1)  Foreign  currency  contract. — For  purposes  of  this  section, 
the  term  'foreign  currency'  means  a  contract — 

"(A)  which  requires  delivery  of  a  foreign  currency  wich 
is  a  currency  in  which  positions  are  also  traded  through 
regulated  futures  contracts, 

"(B)  which  is  traded  in  the  interbank  market,  and 
"(C)  which  is  entered  into  at  arm's  length  at  a  price  de- 
termined by  reference  to  the  price  in  the  interbank 
market. 

"(2)  Regulations— The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  necessary  or  appropriate  to  carry  out  the 
purposes  of  paragraph  (1),  including  regulations  excluding  from 
the  application  of  paragraph  (1)  any  contract  (or  type  of  con- 
tract) if  its  application  thereto  would  be  inconsistent  with  such 
purposes." 

(D)  Effective  dates.— 

(i)  In  general. — Except  as  provided  in  clauses  [(ii) 
and  (iii)]  (ii),  (Hi),  and  (iv)  the  amendments  made  by 
subparagraphs  (B)  and  (C)  shall  apply  only  with  re- 
spect to  contracts  entered  into  after  May  11,  1982. 

(ii)  Election  by  taxpayer  of  retroactive  applica- 
tion.— 

(I)  Retroactive  application. — If  the  taxpayer 
so  elects,  the  amendments  made  by  subparagraphs 
(B)  and  (C)  shall  apply  as  if  included  within  the 
amendments  made  by  title  V  of  the  Economic  Re- 
covery Tax  Act  of  1981. 

(II)  Additional  choices  with  respect  to  198  i.— 
If  the  taxpayer  held  a  foreign  currency  contract 
after  December  31,  1980,  and  before  June  24,  1981, 
and  such  taxpayer  makes  an  election  under  sub- 
clause (I),  such  taxpayer  may  revoke  any  election 
made  under  section  508(c)  or  509(a)  of  such  Act, 
and  may  make  an  election  under  section  508(c)  or 
509(a)  of  such  Act. 

(III)  Additional  choices  apply  to  all  regulat- 
ed futures  contracts. — Except  as  provided  in 
subclause  (IV),  in  the  case  of  any  taxpayer  who 
makes  an  election  under  subclause  (I),  any  elec- 
tion under  section  508(c)  or  509(a)  of  such  Act  or 
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any  revocation  of  such  an  election  shall  apply  to 
all  regulated  futures  contracts  (including  foreign 
currency  contracts). 

(IV)  Section  509(a)  (3)  and  (4)  not  to  apply  to 
foreign  currency  contracts.— Paragraphs  (3) 
and  (4)  of  section  509(a)  of  such  Act  shall  not 
apply  to  any  foreign  currency  contract. 

(V)  Time  for  making  election  or  revoca- 
tion.— Any  election  under  subclause  (I)  and  any 
election  or  revocation  under  subclause  (II)  may  be 
made  only  within  the  90-day  period  beginning  on 
the  date  of  the  enactment  of  this  Act.  Any  such 
action,  once  taken,  shall  be  irrevocable. 

(VI)  Definitions.— For  purposes  of  this  clause, 
the  terms  "regulated  futures  contract"  and  "for- 
eign currency  contract"  have  the  same  respective 
meanings  as  when  used  in  section  1256  of  the  In- 
ternal Revenue  Code  of  1954  (as  amended  by  this 
Act). 

(iii)  Election  by  taxpayer  with  respect  to  posi- 
tions HELD  DURING  TAXABLE  YEARS  ENDING  AFTER  MAY 

11,  1982. — In  lieu  of  the  election  under  clause  (ii),  a 
taxpayer  may  elect  to  have  the  amendments  made  by 
subparagraphs  (B)  and  (C)  applied  to  all  positions  held 
in  taxable  years  ending  after  May  11,  1982,  except 
that  the  provisions  of  section  509(a)  (3)  and  (4)  of  the 
Economic  Recovery  Tax  Act  of  1981  shall  not  apply. 

(iv)  Election  by  taxpayer  with  respect  to  con- 
tracts ENTERED  INTO  AFTER  JANUARY  12,  1983. — In  UeU 

of  the  elections  under  clauses  (ii)  and  (iii),  a  taxpayer 
may  elect  to  have  the  amendments  made  by  subpara- 
graphs (B)  and  (C)  apply  only  with  respect  to  contracts 
entered  into  after  January  12,  1983. 

SEC.  306.  TECHNICAL  AMENDMENTS  TO  THE  REVENUE  PROVISIONS  OF 
THE  TAX  EQUITY  AND  FISCAL  RESPONSIBILITY  ACT  OF  1982. 

(a)  Amendments  Related  to  Title  II. — 

(1)  Amendments  related  to  section  201. —  *  *  * 

******* 

(8)  Amendments  related  to  section  224. — 

(A)(i)  Subsection  (h)  of  section  338  (relating  to  definitions 
and  special  rules)  is  amended  by  adding  at  the  end  thereof 
the  following  new  paragraphs: 
"(8)  Target  not  treated  as  a  member  of  affiliated 
group. — Except  as  otherwise  provided  in  paragraph  (9)  or  in 
regulations  prescribed  under  this  paragraph,  the  target  corpo- 
ration shall  not  be  treated  as  member  of  an  affiliated  group 
with  respect  to  the  sale  described  in  subsection  (a)(1). 

"(9)  Elective  recognition  of  gain  or  loss  by  target  corpo- 
ration, TOGETHER  WITH  NONRECOGNITION  OF  GAIN  OR  LOSS  ON 
STOCK  SOLD  BY  SELLING  CONSOLIDATED  GROUP. — 

"(A)  In  general. — Under  regulations  prescribed  by  the 
Secretary,  an  election  may  be  made  under  which  if — 
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"(i)  the  target  corporation  was,  before  the  transac- 
tion, a  member  of  the  selling  consolidated  group,  and 
"(ii)  the  target  corporation  recognizes  gain  or  loss 
with  respect  to  the  transaction  as  if  it  sold  all  of  its 
assets  in  a  single  transaction, 
then  the  target  corporation  shall  be  treated  as  a  member 
of  the  selling  consolidated  group  with  respect  to  such  sale, 
and  (to  the  extent  provided  in  regulations)  no  gain  or  loss 
will  be  recognized  on  stock  sold  or  exchanged  in  the  trans- 
action by  members  of  the  selling  consolidated  group. 

"(B)  Selling  consolidated  group. — For  purposes  of  sub- 
paragraph (A),  the  term  'selling  consolidated  group'  means 
any  group  of  corporations  which  (for  the  taxable  period 
which  includes  the  transaction) — 

"(i)  includes  the  target  corporation,  and 
"(ii)  files  a  consolidated  return." 
(ii)  If- 

(I)  any  portion  of  a  qualified  stock  purchase  is  pur- 
suant to  a  binding  contract  entered  into  on  or  after 
[the  date  of  the  enactment  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982,1  September  1,  1982, 
and  on  or  before  the  date  of  the  enactment  of  this  Act, 
and 

(II)  the  purchasing  corporation  establishes  by  clear 
and  convincing  evidence  that  such  contract  was  nego- 
tiated on  the  contemplation  that,  with  respect  to  the 
deemed  sale  under  section  338  of  the  Internal  Revenue 
Code  of  1954,  the  target  corporation  would  be  treated 
as  a  member  of  the  affiliated  group  which  includes  the 
selling  corporation, 

then  the  amendment  made  by  clause  (i)  shall  not  apply  to 
such  qualified  stock  purchase. 

******* 


Section  101  of  the  Tax  Reform  Act  of  1969 

SEC.  101.  PRIVATE  FOUNDATIONS, 
(a)  In  General.—*  *  * 

******* 

(1)  Savings  Provisions. — 

(1)  References  to  internal  revenue  code  provisions. — 

*  *  * 

******* 

(4)  Section  4943.— 

(A)  In  the  case  of  a  private  foundation — 

(i)  which  was  incorporated  before  January  1,  1951; 

(ii)  substantially  all  of  the  assets  of  which  on  May 
26,  1969,  consist  of  more  than  90  percent  of  the  stock 
of  an  incorporated  business  enterprise  which  is  li- 
censed and  regulated,  the  sales  or  contracts  of  which 
are  regulated,  and  the  professional  representatives  of 
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which  are  licensed,  by  State  regulatory  agencies  in  at 
least  10  States;  and 

(iii)  which  acquired  such  stock  solely  by  gift,  devise, 
or  bequest, 

section  4943(c)(4)(A)(i)  shall  be  applied  with  respect  to  the 
holdings  of  such  foundation  in  such  incorporated  business 
enterprise  [by  substituting  "51  percent"  for  "50  per- 
cent" J  as  if  it  did  not  contain  the  phrase,  "hut  in  no  event 
shall  the  percentage  so  substituted  be  more  than  50  per- 
cent",  and  section  4943(c)(4)(D)  shall  not  apply  with  respect 
to  such  holdings.  For  purposes  of  the  proceeding  sentence, 
stock  of  such  enterprise  in  a  trust  created  before  May  27, 
1969,  of  which  the  foundation  is  the  remainder  beneficiary 
shall  be  deemed  to  be  held  by  such  foundation  on  May  26, 
1969,  if  such  foundation  held  (without  regard  to  such  trust) 
more  than  20  percent  of  the  stock  of  such  enterprise  on 
May  26,  1969. 

(B)  Subparagraph  (A)  shall  apply  to  a  private  foundation 
only  if — 

(i)  the  foundation  does  not  purchase  any  stock  or 
other  interest  in  the  enterprise  described  in  subpara- 
graph (A)  after  May  26,  1969,  and  does  not  acquire  any 
stock  or  other  interest  in  any  other  business  enter- 
prise which  constitutes  excess  business  holdings  under 
section  4943;  and 

(ii)  in  the  last  5  taxable  years  ending  on  or  before 
December  31,  1970,  the  foundation  expends  substan- 
tially all  of  its  adjusted  net  income  (as  defined  in  sec- 
tion 4942(f))  for  the  purpose  or  function  for  which  it  is 
organized  and  operated. 

(C)  For  purposes  of  section  4943(c)(6),  the  term  "pur- 
chase" does  not  include  an  exchange  which  is  described  in 
paragraph  (2)(B)  of  this  subsection  and  which  is  pursuant 
to  a  plan  for  disposition  of  excess  business  holdings. 

******* 


Public  Law  96-249 

AN  ACT  To  amend  the  Food  Stamp  Act  of  1977  to  improve  food  stamp  program  fiscal 
accountability  through  reductions  in  inaccurate  eligibility  and  benefit  determina- 
tions; to  improve  the  system  of  deductions;  to  increase  the  specific  dollar  limitations 
on  appropriations  for  the  fiscal  years  1980  and  1981  food  stamp  programs;  and  for 
other  purposes. 

******* 


TITLE  I— REDUCTION  IN  FOOD  STAMP 
ERROR  AND  FRAUD  AND  REVISION  OF 
DEDUCTIONS 

******* 


26-200  0-83-39   (Vol.  2) 
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DISCLOSURE  PROVISIONS 

Sec.  127.  (a)(1)  Subsection  [(i)J  (I)  of  section  6103  of  the  Internal 
Revenue  Code  of  1954  (relating  to  disclosure  of  returns  and  return 
information  for  purposes  other  than  tax  administration)  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(7)  Disclosure  of  certain  return  information  by  social 
security  administration  to  department  of  agriculture  and 
to  state  food  stamp  agencies.— 

"(A)  In  general.— The  Commissioner  of  Social  Security 
may  disclose  return  information  from  returns  with  respect 
to  net  earnings  from  self-employment  (as  defined  in  sec- 
tion 1402),  wages  (as  defined  in  section  3121(a)  or  3401(a)), 
and  payments  of  retirement  income  which  have  been  dis- 
closed to  the  Social  Security  Administration  as  provided  by 
paragraph  (1)  or  (5)  of  this  subsection — 

"(i)  upon  request,  to  officers  and  employees  of  the 
Department  of  Agriculture,  and 

"(ii)  upon  written  request,  to  officers  and  employees 
of  a  State  food  stamp  agency. 
"(B)  Restriction  on  disclosure. — The  Commissioner  of 
Social  Security  shall  disclose  return  information  under 
subparagraph  (A)  only  for  purposes  of,  and  to  the  extent 
necessary  in,  determining  an  individual's  eligibility  for 
benefits,  or  the  amounts  of  benefits,  under  the  food  stamp 
program  established  under  the  Food  Stamp  Act  of  1977. 

"(C)  State  food  stamp  agency. — For  purposes  of  this 
paragraph,  the  term  'State  food  stamp  agency'  means  any 
agency  described  in  section  3(n)(l)  of  the  Food  Stamp  Act 
of  1977,  which  administers  the  food  stamp  program  estab- 
lished under  such  Act.". 

******* 


Social  Security  Act 

******* 

title  ii— federal  old-age,  survivors, 
and  disability  insurance  benefits 

******* 

FEDERAL  OLD-AGE  AND  SURVIVORS  INSURANCE  TRUST  FUND  AND 
FEDERAL  DISABILITY  INSURANCE  TRUST  FUND 

Sec.  201.  (a)  There  is  hereby  created  on  the  books  of  the  Treasury 
of  the  United  States  a  trust  fund  to  be  known  as  the  "Federal  Old- 
Age  and  Survivors  Insurance  Trust  Fund".  The  Federal  Old- Age 
and  Survivors  Insurance  Trust  Fund  shall  consist  of  the  securities 
held  by  the  Secretary  of  the  Treasury  for  the  Old-Age  Reserve  Ac- 
count and  the  amount  standing  to  the  credit  of  the  Old-Age  Re- 
serve Account  on  the  books  of  the  Treasury  on  January  1,  1940, 
which  securities  and  amount  the  Secretary  of  the  Treasury  is  au- 
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thorized  and  directed  to  transfer  to  the  Federal  Old-Age  and  Survi- 
vors Insurance  Trust  Fund,  and,  in  addition,  such  gifts  and  be- 
quests as  may  be  made  as  provided  in  subsection  (i)(l),  and  such 
amounts  as  may  be  appropriated  to,  or  deposited  in,  the  Federal 
Old-Age  and  Survivors  Insurance  Trust  Fund  as  hereinafter  pro- 
vided. There  is  hereby  appropirated  to  the  Federal  Old-Age  and 
Survivors  Insurance  Trust  Fund  for  the  fiscal  year  ending  June  30, 
1941,  and  for  each  fiscal  year  thereafter,  out  of  any  moneys  in  the 
Treasury  not  otherwise  appropriated,  amounts  equivalent  to  100 
per  centum  of— 
(1)  *  *  * 

******* 

(3)  the  taxes  imposed  by  subchapter  A  of  chapter  9  of  such 
Code  with  respect  to  wages  (as  defined  in  section  1426  of  such 
Code),  and  by  chapter  21  (other  than  sections  3101(b)  and 
3111(b))  of  the  Internal  Revenue  Code  of  1954  with  respect  to 
wages  (as  defined  in  section  3121  of  such  Code)  reported  to  the 
Commissioner  of  Internal  Revenue  pursuant  to  section  1420(c) 
of  the  Internal  Revenue  Code  of  1939  after  December  31,  1950, 
or  to  the  Secretary  of  the  Treasury  or  his  delegates  pursuant 
to  subtitle  F  of  the  Internal  Revenue  Code  of  1954  after  Decem- 
ber 31,  1954,  as  determined  by  the  Secretary  of  the  Treasury 
by  applying  the  applicable  rates  of  tax  under  such  subchapter 
or  chapter  21  (other  than  sections  3101(b)  and  3111(b))  to  such 
wages,  which  wages  shall  be  certified  by  the  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Serv- 
ices on  the  basis  of  the  records  of  wages  established  and  main- 
tained by  such  Secretary  in  accordance  with  such  reports,  less 
the  amounts  specified  in  clause  (1)  of  subsection  (b)  of  this  sec- 
tion; and 

(4)  the  taxes  imposed  by  subchapter  E  of  chapter  1  of  the  In- 
ternal Revenue  Code  of  1939,  with  respect  to  self-employment 
income  (as  defined  in  section  481  of  such  Code),  and  by  chapter 
2  (other  than  section  1401(b))  of  the  Internal  Revenue  Code  of 
1954  with  respect  to  self-employment  income  (as  defined  in  sec- 
tion 1402  of  such  Code)  reported  to  the  Commissioner  of  Inter- 
nal Revenue  on  tax  returns  under  such  subchapter  or  to  the 
Secretary  of  the  Treasury  or  his  delegate  on  tax  returns  under 
subtitle  F  of  such  Code,  as  determined  by  the  Secretary  of  the 
Treasury  by  applying  the  applicable  rate  of  tax  under  such 
subchapter  or  chapter  (other  than  section  1401(b))  to  such  self- 
employment  income,  which  self-employment  income  shall  be 
certified  by  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  on  the  basis  of  the  records 
of  self-employment  income  established  and  maintained  by  the 
Secretary  of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services  in  accordance  with  such  returns,  less  the 
amounts  specified  in  clause  (2)  of  subsection  (b)  of  this  section. 

******* 

(b)  There  is  hereby  created  on  the  books  of  the  Treasury  of  the 
United  States  a  trust  fund  to  be  known  as  the  '  'Federal  Disability 
Insurance  Trust  Fund".  The  Federal  Disability  Insurance  Trust 
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Fund  shall  consist  of  such  gifts  and  bequests  as  may  be  made  as 
provided  in  subsection  (i)(l),  and  such  amounts  as  may  be  appropri- 
ated to,  or  deposited  in,  such  fund  as  provided  in  this  section. 
There  is  hereby  appropriated  to  the  Federal  Disability  Insurance 
Trust  Fund  for  the  fiscal  year  ending  June  30,  1957,  and  for  each 
fiscal  year  thereafter,  out  of  any  moneys  in  the  Treasury  not  other- 
wise appropriated,  amounts  equivalent  to  100  per  centum  of— 

(1)  (A)  V2  of  1  per  centum  of  the  wages  (as  defined  in  section 
3121  of  the  Internal  Revenue  Code  of  1954)  paid  after  Decem- 
ber 31,  1956,  and  before  January  1,  1966,  and  reported  to  the 
Secretary  of  the  Treasury  or  his  delegate  pursuant  to  subtitle 
F  of  the  Internal  Revenue  Code  of  1954,  (B)  0.70  of  1  per 
centum  of  the  wages  (as  so  defined)  paid  after  December  31, 
1965,  and  before  January  1,  1968,  and  so  reported,  (C)  0.95  of  1 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1967,  and  before  January  1,  1970,  and  so  reported,  (D)  1.10 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1969,  and  before  January  1,  1973,  and  so  reported,  (E)  1.1 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1972,  and  before  January  1,  1974,  and  so  reported,  (F)  1.15 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1973,  and  before  January  1,  1978,  and  so  reported,  (G)  1.55 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1977,  and  before  January  1,  1979,  and  so  reported,  (H)  1.50 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1978,  and  before  January  1,  1980,  and  so  reported,  (I)  1.12 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1979,  and  before  January  1,  1981,  and  so  reported,  (J)  1.30 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1980,  and  before  January  1,  1982,  and  so  reported,  (K)  1.65 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1981,  and  before  January  1,  1983,  and  so  reported,  (L)  1.25 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1982,  and  before  January  1,  1984,  and  so  reported,  (M)  1.00 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1983,  and  before  January  1,  1988,  and  so  reported,  (N)  1.06 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1987,  and  before  January  1,  1990,  and  so  reported,  (O)  1.20 
per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31,  1989,  and  before  January  1,  2000,  and  so  reported,  and  (P) 
1.42  per  centum  of  the  wages  (as  so  defined)  paid  after  Decem- 
ber 31,  1999,  and  so  reported,  which  wages  shall  be  certified  by 
the  Secretary  of  [Health,  Education,  and  Welfare]  Health 
and  Human  Services  on  the  basis  of  the  records  of  wages  estab- 
lished and  maintained  by  such  Secretary  in  accordance  with 
such  reports;  and 

(2)  (A)  %  of  1  per  centum  of  the  amount  of  self-employment 
income  (as  defined  in  section  1402  of  the  Internal  Revenue 
Code  of  1954)  reported  to  the  Secretary  of  the  Treasury  or  his 
delegate  on  tax  returns  under  subtitle  F  of  the  Internal  Reve- 
nue Code  of  1954  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1956,  and  before  January  1,  1966,  (B)  0.525  of  1  per 
centum  of  the  amount  of  self-employment  income  (as  so  de- 
fined) so  reported  for  any  taxable  year  beginning  after  Decern- 
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ber  31,  1965,  and  before  January  1,  1968,  (C)  0.7125  of  1  per 
centum  of  the  amount  of  self-employment  income  (as  so  de- 
fined) so  reported  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1967,  and  before  January  1,  1970,  (D)  0.825  of  1  per 
centum  of  the  amount  of  self-employment  income  (as  so  de- 
fined) so  reported  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1969,  and  before  January  31,  1973,  (E)  0.795  of  1  per 
centum  of  the  amount  of  self-employment  income  (as  so  de- 
fined) so  reported  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1972,  and  before  January  1,  1974,  (F)  0.815  of  1  per 
centum  of  the  amount  of  self-employment  income  (as  so  de- 
fined) as  reported  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1973,  and  before  January  1,  1978  (G)  1.090  per  centum 
of  the  amount  of  self-employment  income  (as  so  defined)  so  re- 
ported for  any  taxable  year  beginning  after  December  31,  1977, 
and  before  January  1,  1979,  (H)  1.0400  per  centum  of  the 
amount  of  self-employment  income  (as  so  defined)  so  reported 
for  any  taxable  year  beginning  after  December  31,  1978,  and 
before  January  1,  1980,  (I)  0.7775  per  centum  of  the  amount  of 
self-employment  income  (as  so  defined)  so  reported  for  any  tax- 
able year  beginning  after  December  31,  1979,  and  before  Janu- 
ary 1,  1981,  (J)  0.9750  per  centum  of  the  amount  of  self-employ- 
ment income  (as  so  defined)  so  reported  for  any  taxable  year 
beginning  after  December  31,  1980,  and  before  January  1,  1982, 
(K)  1.2375  per  centum  of  the  amount  of  self-employment 
income  (as  so  defined)  so  reported  for  any  taxable  year  begin- 
ning after  December  31,  1981  and  before  January  1,  1983,  (L) 
0.9375  per  centum  of  the  amount  of  self-employment  income 
(as  so  defined)  so  reported  for  any  taxable  year  beginning  after 
December  31,  1982,  and  before  January  1,  1984  (M)  1.00  per 
centum  of  the  amount  of  self-employment  income  (as  so  de- 
fined) so  reported  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1983,  and  before  January  1,  1988  (N)  1.06  per  centum  of 
the  self-employment  income  (as  so  defined)  so  reported  for  any 
taxable  year  beginning  after  December  31,  1987,  and  before 
January  1,  1990  (O)  1.20  per  centum  of  the  amount  of  self-em- 
ployment  income  (as  so  defined)  so  reported  for  any  taxable 
year  beginning  after  December  31,  1989  and  before  January  1, 
2000,  and  (P)  1.42  per  centum  of  the  self-employment  income 
(as  so  defined)  so  reported  for  any  taxable  year  beginning  after 
December  31,  1999,  which  self-employment  income  shall  be  cer- 
tified by  the  Secretary  of  [Health,  Education,  and  Welfare] 
Health  and  Human  Services  on  the  basis  of  the  records  of  self- 
employment  income  established  and  maintained  by  the  Secre- 
tary of  [Health,  Education,  and  Welfare]  Health  and  Human 
Services  in  accordance  with  such  returns, 
(d)  It  shall  be  the  duty  of  the  Managing  Trustee  to  invest  such 
portion  of  the  Trust  Funds  as  is  not,  in  his  judgment,  required  to 
meet  current  withdrawals.  Such  investments  may  be  made  only  in 
interest-bearing  obligations  of  the  United  States  or  in  obligations 
guaranteed  as  to  both  principal  and  interest  by  the  United  States. 
For  such  purpose  such  obligations  may  be  acquired  (1)  on  original 
issue  at  the  issue  price,  or  (2)  by  purchase  of  outstanding  obliga- 
tions at  the  market  price.  The  purposes  for  which  obligations  of  the 
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United  States  may  be  issued  under  [the  Second  Liberty  Bond  Act, 
as  amended,]  chapter  31  of  title  31,  United  States  Code,  are  hereby 
extended  to  authorize  the  issuance  at  par  of  public-debt  [Obliga- 
tion] obligations  for  purchase  by  the  Trust  Funds.  Such  obliga- 
tions issued  for  purchase  by  the  Trust  Funds  shall  have  maturities 
fixed  with  due  regard  for  the  needs  of  the  Trust  Funds  and  shall 
bear  interest  at  a  rate  equal  to  the  average  market  yield  (computed 
by  the  managing  Trustee  on  the  basis  of  market  quotations  as  of 
the  end  of  the  calendar  month  next  preceding  the  date  of  such 
issue)  on  all  marketable  interest-bearing  obligations  of  the  United 
States  then  forming  a  part  of  the  public  debt  which  are  not  due  or 
callable  until  after  the  expiration  of  four  years  from  the  end  of 
such  calendar  month;  except  that  where  such  average  market  yield 
is  not  a  multiple  of  one-eight  of  1  per  centum,  the  rate  of  interest 
of  such  obligations  shall  be  the  multiple  of  one-eight  of  1  per 
centum  nearest  such  market  yield.  The  Managing  Trustee  may 
purchase  other  interest-bearing  obligations  of  the  United  States  or 
obligations  guaranteed  as  to  both  principal  and  interest  by  the 
United  States,  on  original  issue  or  at  the  market  price,  only  where 
he  determines  that  the  purchase  of  such  other  obligations  is  in  the 
public  interest. 

******* 

(g)  (1)(A)  The  Managing  Trustee  of  the  Trust  Funds  (which  for 
purposes  of  this  paragraph  shall  include  also  the  Federal  Hospital 
Insurance  Trust  Fund  and  the  Federal  Supplementary  Medical  In- 
surance Trust  Fund  established  by  title  XVIII)  is  directed  to  pay 
from  the  Trust  Funds  into  the  Treasury — 

(i)  the  amounts  estimated  by  him  and  the  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Serv- 
ices which  will  be  expended,  out  of  moneys  appropriated  from 
the  general  fund  in  the  Treasury,  during  a  three-month  period 
by  the  Department  of  [Health,  Education,  and  Welfare] 
Health  and  Human  Services  and  the  Treasury  Department  for 
the  administration  of  titles  II,  XVI,  and  XVIII  of  this  Act  and 
subchapter  E  of  chapter  1  and  subchapter  A  of  chapter  9  of  the 
Internal  Revenue  Code  of  1939,  and  chapters  2  and  21  of  the 
Internal  Revenue  Code  of  1954,  less 

(ii)  the  amounts  estimated  (pursuant  to  the  method  pre- 
scribed by  the  Board  of  Trustees  under  paragraph  (4)  of  this 
subsection)  by  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  which  will  be  expended,  out 
of  moneys  made  available  for  expenditures  from  the  Trust 
Funds,  during  such  three-month  period  to  cover  the  cost  of  car- 
rying out  the  functions  of  the  Department  of  [Health,  Educa- 
tion, and  Welfare],  Health  and  Human  Services  specified  in 
section  232,  which  relate  to  the  administration  of  provisions  of 
the  Internal  Revenue  Code  of  1954  other  than  those  referred  to 
in  clause  (i). 

Such  payments  shall  be  carried  into  the  Treasury  as  the  net 
amount  of  repayments  due  the  general  fund  account  for  reimburse- 
ment of  expenses  incurred  in  connection  with  the  administration  of 
titles  II,  XVI,  and  XVIII  of  this  Act  and  subchapter  E  of  chapter  1 
and  subchapter  A  of  chapter  9  of  the  Internal  Revenue  Code  of 
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1939,  and  chapters  2  and  21  of  the  Internal  Revenue  Code  of  1954. 
A  final  accounting  of  such  payments  for  any  fiscal  year  shall  be 
made  at  the  earliest  practicable  date  after  the  close  thereof.  There 
are  hereby  authorized  to  be  made  available  for  expenditure,  out  of 
any  or  all  of  the  Trust  Funds,  such  amounts  as  the  Congress  may 
deem  appropriate  to  pay  the  costs  of  the  part  of  the  administration 
of  this  title,  title  XVI,  and  title  XVIII  for  which  the  Secretary  of 
[Health,  Education,  and  Welfare  J ,  Health  and  Human  Services  is 
responsible  and  of  carrying  out  the  functions  of  the  Department  of 
[Health,  Education,  and  Welfare],  Health  and  Human  Services 
specified  in  section  232,  which  relate  to  the  administration  of  provi- 
sions of  the  Internal  Revenue  Code  of  1954  other  than  those  re- 
ferred to  in  clause  (i)  of  the  first  sentence  of  this  subparagraph. 

(B)  After  the  close  of  each  fiscal  year  the  Secretary  of  [Health, 
Education,  and  Welfare]  Health  and  Human  Services,  shall  deter- 
mine the  portion  of  the  costs,  incurred  during  such  fiscal  year,  of 
administration  of  this  title,  title  XVI,  and  title  XVIII  and  of  carrying 
out  the  functions  of  the  Department  of  [Health,  Education,  and 
Welfare]  Health  and  Human  Services,  specified  in  section  232,  which 
relate  to  the  administration  of  provisions  of  the  Internal  Revenue  Code 
of  1954  (other  than  those  referred  to  in  [clauses]  clause  (i)  of  the  first 
sentence  of  subparagraph  (A)),  which  should  have  been  borne  by  the 
general  fund  in  the  Treasury  and  the  portion  of  such  costs  which  should 
have  been  borne  by  each  of  the  Trust  Funds;  except  that  the  deter- 
mination of  the  amounts  to  be  borne  by  the  general  fund  in  the 
Treasury  with  respect  to  expenditures  incurred  in  carrying  out 
such  functions  specified  in  section  232  shall  be  made  pursuant  to 
the  method  prescribed  by  the  Board  of  Trustees  under  paragraph 
(4)  of  this  subsection.  After  such  determination  has  been  made,  the 
Secretary  of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services  shall  certify  to  the  Managing  Trustee  the 
amounts,  if  any,  which  should  be  transferred  from  one  to  any  of 
the  other  of  such  Trust  Funds  and  the  amounts,  if  any,  which 
should  be  transferred  between  the  Trust  Funds  (or  one  of  the  Trust 
Funds)  and  the  general  fund  in  the  Treasury,  in  order  to  insure 
that  each  of  the  Trust  Funds  and  the  general  fund  in  the  Treasury, 
have  borne  their  proper  share  of  the  costs,  incurred  during  such 
fiscal  year,  for  the  part  of  the  administration  of  this  title,  title  XVI, 
and  title  XVIII  for  which  the  Secretary  of  [Health,  Education,  and 
Welfare]  Health  and  Human  Services  is  responsible  and  of  carry- 
ing out  the  functions  of  the  Department  of  [Health,  Education, 
and  Welfare]  Health  and  Human  Services,  specified  in  section  232, 
which  relate  to  the  administration  of  provisions  of  the  Internal 
Revenue  Code  of  1954  (other  than  those  referred  to  in  clause  (i)  of 
the  first  sentence  of  subparagraph  (A)).  The  Managing  Trustee  is 
authorized  and  directed  to  transfer  any  such  amounts  in  accord- 
ance with  any  certification  so  made. 

(2)  The  Managing  Trustee  is  directed  to  pay  from  time  to  time 
from  the  Trust  Funds  into  the  Treasury  the  amount  estimated  by 
him  as  taxes  imposed  under  section  3101(a)  which  are  subject  to 
refund  under  section  6413(c)  of  the  Internal  Revenue  Code  of  1954 
with  respect  to  wages  (as  defined  in  section  1426  of  the  Internal 
Revenue  Code  of  1939  and  section  3121  of  the  Internal  Revenue 
Code  of  1954)  paid  after  December  31,  1950.  Such  taxes  shall  be  de- 
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termined  on  the  basis  of  the  records  of  wages  established  and  main- 
tained by  the  Secretary  of  [Health,  Education,  and  Welfare] 
Health  and  Human  Services  in  accordance  with  the  wages  reported 
to  the  Commissioner  of  Internal  Revenue  pursuant  to  section 
1420(c)  of  the  Internal  Revenue  Code  of  1939  and  to  the  Secretary 
of  the  Treasury  or  his  delegate  pursuant  to  subtitle  F  of  the  Inter- 
nal Revenue  Code  of  1954,  and  the  Secretary  shall  furnish  the 
Managing  Trustee  such  information  as  may  be  required  by  the 
Trustee  for  such  purpose.  The  payments  by  the  Managing  Trustee 
shall  be  covered  into  the  Treasury  as  repayments  to  the  account 
for  refunding  Internal  Revenue  collections.  Payments  pursuant  to 
the  first  sentence  of  this  paragraph  shall  be  made  from  the  Federal 
Old-Age  and  Survivors  Insurance  Trust  Fund  and  the  Federal  Dis- 
ability Insurance  Trust  Funds  in  the  ratio  in  which  amounts  were 
appropriated  to  such  Trust  Funds  under  clause  (3)  of  subsection  (a) 
of  this  section  and  clause  (1)  of  subsection  (b)  of  this  section. 

******* 

(4)  The  Board  of  Trustees  shall  prescribe  before  January  1,  1981, 
the  method  of  determining  the  costs  which  should  be  borne  by  the 
general  fund  in  the  Treasury  of  carrying  out  the  functions  of  the 
Department  of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services,  specified  in  section  232,  which  relate  to  the  ad- 
ministration of  provisions  of  the  Internal  Revenue  Code  of  1954 
(other  than  those  referred  to  in  clause  (i)  of  the  first  sentence  of 
paragraph  (1)(A)).  If  at  any  time  or  times  thereafter  the  Boards  of 
Trustees  of  such  Trust  Funds  deem  such  action  advisable  they  may 
modify  the  method  so  determined. 

******* 

(i)(l)  The  Managing  Trustee  of  the  Federal  Old-Age  and  Survi- 
vors Insurance  Trust  Fund,  the  Federal  Disability  Insurance  Trust 
Fund,  the  Federal  Hospital  Insurance  Trust  Fund,  and  the  Federal 
Supplementary  Medical  Insurance  Trust  Fund  is  authorized  to 
accept  on  behalf  of  the  United  States  money  gifts  and  bequests 
made  unconditionally  to  any  one  or  more  of  such  Trust  Funds  or  to 
the  Department  of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services,  or  any  part  or  officer  thereof,  for  the  benefit  of 
any  of  such  Funds  or  any  activity  financed  through  such  Funds. 

******* 
(1X1)  *  *  * 

******* 

(3)(A)  If  in  any  month  after  a  loan  has  been  made  to  a  Trust 
Fund  under  paragraph  (1),  the  Managing  Trustee  determines  that 
the  assets  of  such  Trust  Fund  are  sufficient  to  permit  repayment  of 
all  or  part  of  any  loans  made  to  such  Fund  under  paragraph  (1),  he 
shall  make  such  repayments  as  he  determines  to  be  appropriate. 

(B)(i)  If  on  the  last  day  of  any  year  after  a  loan  has  been  made 
under  paragraph  (1)  by  the  Federal  Hospital  Insurance  Trust  Fund 
to  the  Federal  Old-Age  and  Survivors  Insurance  Trust  Fund  or  the 
Federal  Disability  Insurance  Trust  Fund,  the  Managing  Trustee  de- 
termines that  the  OASDI  trust  fund  ratio  exceeds  15  percent,  he 
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shall  transfer  from  the  borrowing  Trust  Fund  to  the  Federal  Hospi- 
tal Insurance  Trust  Fund  an  amount  that — 

(I)  together  with  any  amounts  transferred  from  another  bor- 
rowing Trust  Fund  under  this  paragraph  for  such  year,  will 
reduce  the  OASDI  trust  fund  ratio  to  15  percent;  and 

(II)  does  not  exceed  the  outstanding  balance  of  such  loan. 

******* 

OLD-AGE  AND  SURVIVORS  INSURANCE  BENEFIT  PAYMENTS 

Old-Age  Insurance  Benefits 

Sec.  202.  (a)  *  *  * 

******* 

Husband's  Insurance  Benefits 

(c)(1)  The  husband  (as  defined  in  section  216(f))  and  every  di- 
vorced husband  (as  defined  in  section  216(d))  of  an  individual  enti- 
tled to  old-age  or  disability  insurance  benefits,  if  such  husband  or 
such  divorced  husband — 

(A)  has  filed  application  for  husband's  insurance  benefits, 

(B)  has  attained  age  62  or  (in  the  case  of  a  husband)  has  in 
his  care  (individually  or  jointly  with  such  individual)  at  the 
time  of  filing  such  application  a  child  entitled  to  child's  insur- 
ance benefits  on  the  basis  of  the  wages  and  self-employment 
income  of  such  individual, 

(C)  in  the  case  of  a  divorced  husband,  is  not  married,  and 

(D)  is  not  entitled  to  old-age  or  disability  insurance  benefits, 
or  is  entitled  to  old-age  or  disability  insurance  benefits  based 
on  a  primary  insurance  amount  which  is  less  than  one-half  of 
the  primary  insurance  amount  of  such  individual, 

shall  (subject  to  subsection  (s))  be  entitled  to  a  husband's  insurance 
benefit  for  each  month,  beginning  with — 

(i)  in  the  case  of  a  husband  or  divorced  husband  (as  so  de- 
fined) of  an  individual  who  is  entitled  to  an  old-age  insurance 
benefit,  if  such  husband  or  divorced  husband  has  attained 
[age  65]  retirement  age  (as  defined  in  section  216(1)),  the  first 
month  in  which  he  meets  the  criteria  specified  in  subpara- 
graphs (A),  (B),  (C),  and  (D),  or 

(ii)  in  the  case  of  a  husband  or  divorced  husband  (as  so  de- 
fined) of— 

(I)  an  individual  entitled  to  old-age  insurance  benefits,  if 
such  husband  or  divorced  husband  has  not  attained  [age 
65]  retirement  age  (as  defined  in  section  216(D),  or 

(II)  an  individual  entitled  to  disability  insurance  bene- 
fits, 

the  first  month  throughout  which  he  is  such  a  husband  or  di- 
vorced husband  and  meets  the  criteria  specified  in  subpara- 
graphs (B),  (C),  and  (D)  (if  in  such  month  he  meets  the  criterion 
specified  in  subparagraph  (A)), 

whichever  is  earlier,  and  ending  with  the  month  preceding  the 

month  [to]  in  which  any  of  the  following  occurs: 

(E)  he  dies, 
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(F)  such  individual  dies, 

(G)  in  the  case  of  a  husband,  they  are  divorced  and  either  (i) 
he  has  not  attained  age  62,  or  (ii)  he  has  attained  age  62  but 
has  not  been  married  to  such  individual  for  a  period  of  10 
years  immediately  before  the  divorce  became  effective, 

(H)  in  the  case  of  a  divorced  husband,  he  marries  a  person 
other  than  such  individual, 

(I)  in  the  case  of  a  husband  who  has  not  attained  age  62,  no 
child  of  such  individual  is  entitled  to  a  child's  insurance  bene- 
fit, 

(J)  he  becomes  entitled  to  an  old-age  or  disability  insurance 
benefit  based  on  a  primary  insurance  amount  which  is  equal  to 
or  exceeds  one-half  of  the  primary  insurance  amount  of  such 
individual,  or 

(K)  such  individual  is  not  entitled  to  disability  insurance 
benefits  and  is  not  entitled  to  old-age  insurance  benefits. 

******* 

(5)(A)  Notwithstanding  the  preceding  provisions  of  this  subsec- 
tion, except  as  provided  in  subparagraph  (B),  the  divorced  husband 
of  an  individual  who  is  not  entitled  to  old-age  or  disability  insur- 
ance benefits,  bul  who  has  attained  age  62  and  is  a  fully  insured 
individual  (as  defined  in  section  214),  if  such  divorced  husband — 

(i)  meets  the  requirements  of  subparagraphs  (A)  though  (D) 
of  paragraph  (1),  and 

(ii)  has  been  divorced  from  such  insured  individual  for  not 
less  than  2  years, 

shall  be  entitled  to  a  husband's  insurance  benefit  under  this  sub- 
section for  each  month,  in  such  amount,  and  beginning  and  ending 
with  such  months,  as  determined  (under  regulations  of  the  Secre- 
tary) in  the  manner  otherwise  provided  for  husband's  insurance 
benefits  under  this  subsection,  as  if  such  insured  individual  had 
become  entitled  to  old-age  insurance  benefits  on  the  date  on  which 
the  divorced  husband  first  meets  the  criteria  for  entitlement  set 
forth  in  [classes]  clauses  (i)  and  (ii). 

******* 

Child's  Insurance  Benefits 

(d)  (1)  Every  child  (as  defined  in  section  216(e))  of  an  individual 
entitled  to  old-age  or  disability  insurance  benefits,  or  of  an  individ- 
ual how  dies  a  fully  or  currently  insured  individual,  if  such  child — 

(A)  *  *  * 

******* 

(C)  was  dependent  upon  such  individual — 

(i)  if  such  individual  is  living,  at  the  time  such  applica- 
tion was  filed, 

(ii)  if  such  individual  has  died,  at  the  time  of  such  death, 

or 

(iii)  if  such  individual  had  a  period  of  disability  which 
continued  until  he  became  entitled  to  old-age  or  disability 
insurance  benefits,  or  (if  he  has  died)  until  the  month  of 
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his  death,  at  the  beginning  of  such  period  of  disability  or 
at  the  time  he  became  entitled  to  such  benefits, 
shall  be  entitled  to  a  child's  insurance  benefit  for  each  month,  be- 
ginning with — 

(i)  in  the  case  of  a  child  (as  so  defined)  of  such  an  individual 
who  has  died,  the  first  month  in  which  such  child  meets  the 
criteria  specified  in  subparagraphs  (A),  (B)  and  (C),  or 

(ii)  in  the  case  of  a  child  (as  so  defined)  of  an  individual  enti- 
tled to  an  old-age  insurance  benefit  or  to  a  disability  insurance 
benefit,  the  first  month  throughout  which  such  child  is  a  child 
(as  so  defined)  and  meets  the  criteria  specified  in  [para- 
graphs] subparagraphs  (B)  and  (C)  (if  in  such  month  he  meets 
the  criterion  specified  in  [paragraph]  subparagraph  (A)), 

whichever  is  earlier,  and  ending  with  the  month  preceding  which- 
ever of  the  following  first  occurs — 

(G)  if  such  child  was  under  a  disaility  (as  so  defined)  at  the 
time  he  attained  the  age  of  [18,]  18  or  if  he  was  not  under  a 
disability  (as  so  defined)  at  such  time  but  was  under  a  disabil- 
ity (as  so  defined)  at  or  prior  to  the  time  he  attained  (or  would 
attain)  [the  age  of  22,  or,  subject  to  section  223(e),  the  termina- 
tion month  (and  for  purposes]  the  age  of  22 — 

(i)  the  termination  month,  subject  to  section  223(e)  and 
for  purposes  of  this  subparagraph,  the  termination  month 
for  any  individual  shall  be  the  third  month  following  the 
month  in  which  his  disability  ceases;  except  that,  in  the 
case  of  an  individual  who  has  a  period  of  trial  work  which 
ends  as  determined  by  application  of  section  222(c)(4)(A), 
the  termination  month  shall  be  the  earlier  of  (I)  the  third 
month  following  the  earliest  month  after  the  end  of  such 
period  of  trial  work  with  respect  to  which  such  individual 
is  determined  to  no  longer  be  suffering  from  a  disabling 
physical  or  mental  impairment,  or  (II)  the  third  month  fol- 
lowing the  earliest  month  in  which  such  individual  en- 
gages or  is  determined  able  to  engage  in  substantial  gain- 
ful activity,  but  in  no  event  earlier  than  the  first  month 
occurring  [after  the  15  months  following  such  period  of 
trial  work  in  which  he  engages  or  is  determined  able  to 
engage  in  substantial  gainful  activity,  or  (if  later)  the  earli- 
er of — 

(III)  the  first  month  during  no  part  of  which  he  is  a 
full-time  elementary  or  secondary  school  student,  or 

(IV)  the  month  in  which  he  attains  the  age  of  19, 
but  only  if  he  was  not  under  a  disability  (as  so  defined)  in 
such  earlier  month.]  after  the  15  months  following  such 
period  of  trial  work  in  which  he  engages  or  is  determined 
able  to  engage  in  substantial  gainful  activity), 

or  (if  later)  the  earlier  of— 

(ii)  the  first  month  during  no  part  of  which  he  is  a  full- 
time  elementary  or  secondary  school  student,  or 

(Hi)  the  month  in  which  he  attains  the  age  of  19, 
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but  only  if  he  was  not  under  a  disability  (as  so  defined)  in  such 
earlier  month. 

Entitlement  of  any  child  to  benefits  under  this  subsection  on  the 
basis  of  the  wages  and  self-employment  income  of  an  individual  en- 
titled to  disability  insurance  benefits  shall  also  end  with  the  month 
before  the  first  month  for  which  such  individual  is  not  entitled  to 
such  benefits  unless  such  individual  is,  for  such  later  month,  enti- 
tled to  old-age  insurance  benefits  or  unless  he  dies  in  such  month. 
No  payment  under  this  paragraph  may  be  made  to  a  child  who 
would  not  meet  the  definition  of  disability  in  section  223(d)  except 
for  paragraph  (1)(B)  thereof  for  any  month  in  which  he  engages  in 
substantial  gainful  activity. 

(2)  [Such]  Except  as  provided  in  section  202(k)(3)(A),  such  child's 
insurance  benefit  for  each  month  shall,  if  the  individual  on  the 
basis  of  whose  wages  and  self-employment  income  the  child  is  enti- 
tled to  such  benefit  has  not  died  prior  to  the  end  of  such  month,  be 
equal  to  one-half  of  the  primary  insurance  amount  of  such  individ- 
ual for  such  month.  [Such]  Except  as  so  provided,  such  child's  in- 
surance benefit  for  each  month  shall,  if  such  individual  has  died  in 
or  prior  to  such  month,  be  equal  to  three-fourths  of  the  primary 
insurance  amount  of  such  individual. 

******* 

(7)  For  the  purposes  of  this  subsection — 

(A)  A  "full-time  elementary  or  secondary  school  student"  is 
an  individual  who  is  in  full-time  attendance  as  a  student  at  an 
elementary  or  secondary  school,  as  determined  by  the  Secre- 
tary (in  accordance  with  regulations  prescribed  by  him)  in  the 
light  of  the  standards  and  practices  of  the  schools  involved, 
except  that  no  individual  shall  be  considered  a  "full-time  ele- 
mentary or  secondary  school  student"  if  he  is  paid  by  his  em- 
ployer while  attending  an  elementary  or  secondary  school  at 
the  request,  or  pursuant  to  a  requirement,  of  his  employer.  An 
individual  shall  not  be  considered  a  "full-time  elementary  or 
secondary  student"  for  the  purpose  of  this  section  while  that 
individual  is  confined  in  a  jail,  prison,  or  other  penal  institu- 
tion or  correctional  facility,  pursuant  to  his  conviction  of  an  of- 
fense (committed  after  [the  date  of  the  enactment  of  this  para- 
graph] the  effective  date  of  this  sentence)  which  constituted  a 
felony  under  applicable  law.  An  individual  who  is  determined 
to  be  a  full-time  elementary  or  secondary  school  student  shall 
be  deemed  to  be  such  a  student  throughout  the  month  with  re- 
spect to  which  such  determination  is  made. 

******* 

Widow's  Insurance  Benefits 

(e)(1)  The  widow  (as  defined  in  section  216(c))  and  every  surviving 
divorced  wife  (as  defined  in  section  216(d))  of  an  individual  who 
died  a  fully  insured  individual,  if  such  widow  or  such  surviving  di- 
vorced wife — 

(A)  is  not  married, 

(B)  (i)  has  attained  age  60,  or  (ii)  has  attained  age  50  but  has 
not  attained  age  60  and  is  under  a  disability  (as  defined  in  sec- 
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tion  223(d))  which  began  before  the  end  of  the  period  specified 
in  paragraph  (4), 

(C)  (i)  has  filed  application  for  widow's  insurance  benefits,  or 
was  entitled  to  wife's  insurance  benefits,  on  the  basis  of  the 
wages  and  self-employment  income  of  such  individual,  for  the 
month  preceding  the  month  in  which  he  died,  and  (I)  has  at- 
tained retirement  age  (as  defined  in  section  216(1))  or  (II)  is  not 
entitled  to  benefits  under  subsection  (a)  or  section  223,  or 

(ii)  was  entitled,  on  the  basis  of  such  wages  and  self-employ- 
ment income,  to  mother's  insurance  benefits  for  the  month 
preceding  the  month  in  which  she  attained  retirement  age  (as 
defined  in  section  216(1)),  and 

(D)  is  not  entitled  to  old-age  insurance  benefits  or  is  entitled 
to  old-age  insurance  benefits  each  of  which  is  less  than  the  pri- 
mary insurance  amount  (as  determined  after  application  of 
subparagraphs  (B)  and  (C)  of  paragraph  (2))  of  such  deceased 
individual, 

shall  be  entitled  to  a  widow's  insurance  benefit  for  each  month,  be- 
ginning with — 

(E)  if  she  satisfies  subparagraph  (B)  by  reason  of  clause  (i) 
thereof,  the  first  month  in  which  she  becomes  so  entitled  to 
such  insurance  benefits,  or 

(F)  if  she  satisfies  subparagraph  (B)  by  reason  of  clause  (ii) 
thereof— 

(i)  the  first  month  after  her  waiting  period  (as  defined  in 
paragraph  (5))  in  which  she  becomes  so  entitled  to  such  in- 
surance benefits,  or 

(ii)  the  first  month  during  all  of  which  she  is  under  a 
disability  and  in  which  she  becomes  so  entitled  to  such  in- 
surance benefits,  but  only  if  she  was  previously  entitled  to 
insurance  benefits  under  this  subsection  on  the  basis  of 
being  under  a  disability  and  such  first  month  occurs  (I)  in 
the  period  specified  in  paragraph  (4)  and  (II)  after  the 
month  in  which  a  previous  entitlement  to  such  benefits  on 
such  basis  terminated, 

and  ending  with  the  month  preceding  the  first  month  in  which  any 
of  the  following  occurs:  she  remarries,  dies,  becomes  entitled  to  an 
old-age  insurance  benefit  equal  to  or  exceeding  the  primary  insur- 
ance amount  (as  determined  after  application  of  subparagraphs  (B) 
and  (C)  of  paragraph  (2))  of  such  deceased  individual,  or,  if  she 
became  entitled  to  such  benefits  before  she  attained  age  [60],  60 
subject  to  section  223(e),  the  termination  month  (unless  she  attains 
retirement  age  (as  defined  in  section  216(1))  on  or  before  the  last 
day  of  such  termination  month).  For  purposes  of  the  preceding  sen- 
tence, the  termination  month  for  any  individual  shall  be  the  third 
month  following  the  month  in  which  her  disability  ceases;  except 
that,  in  the  case  of  an  individual  who  has  a  period  of  trail  work 
which  ends  as  determined  by  application  of  section  222(c)(4)(A),  the 
termination  month  shall  be  the  earlier  of  (I)  the  third  month  fol- 
lowing the  earliest  month  after  the  end  of  such  period  of  trial  work 
with  respect  to  which  such  individual  is  determined  to  no  longer  be 
suffering  from  a  disabling,  physical  or  mental  impairment,  or  (II) 
the  third  month  following  the  earliest  month  in  which  such  indi- 
vidual engages  or  is  determined  able  to  engage  in  substantial  gain- 
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ful  activity,  but  in  no  event  earlier  than  the  first  month  occuring 
after  the  15  months  following  such  period  of  trial  work  in  which 
[he]  she  engages  or  is  determined  able  to  engage  in  substantial 
gainful  activity. 

(2)(A)  Except  as  provided  in  subsection  (q)  [paragraph  (8)  of  this 
subsection,  and]  subparagraph  (D)  of  this  paragraph,  such  widow's 
insurance  benefit  for  each  month  shall  be  equal  to  the  primary  in- 
surance amount  (as  determined  for  purposes  of  this  subsection  after 
application  of  subparagraphs  (B)  and  (C))  of  such  deceased  individu- 
al. 

******* 

(C)  If  such  deceased  [individual.]  individual  was  (or  upon  appli- 
cation would  have  been)  entitled  to  an  old-age  insurance  benefit 
which  was  increased  (or  subject  to  being  increased)  on  account  of 
delayed  retirement  under  the  provisions  of  subsection  (w),  then,  for 
purposes  of  this  subsection,  such  individual's  primary  insurance 
amount,  if  less  than  the  old-age  insurance  benefit  (increased,  where 
applicable,  under  section  215(f)(5),  215(f)(6),  or  215(f)(9)(B)  and  under 
section  215(i)  as  if  such  individual  were  still  alive  in  the  case  of  an 
individual  who  has  died)  which  he  was  receiving  (or  would  upon  ap- 
plication have  received)  for  the  month  prior  to  the  month  in  which 
he  died,  shall  be  deemed  to  be  equal  to  such  old-age  insurance 
benefit,  and  (notwithstanding  the  provisions  of  paragraph  (3)  of 
such  subsection  (w)J  the  number  of  increment  months  shall  include 
any  month  in  the  months  of  the  calendar  year  in  which  he  died, 
prior  to  the  month  in  which  he  died,  which  satisfy  the  conditions  in 
paragraph  (2)  of  such  subsection  (w). 

******* 

(7)  (A)  The  amount  of  a  widow's  insurance  benefit  for  each  month 
as  determined  (after  application  of  the  provisions  of  subsections  (q) 
and  (k),  paragraph  [(2)(B),]  (2)(D),  and  paragraph  (3))  shall  be  re- 
duced (but  not  below  zero)  by  an  amount  equal  to  two-thirds  of  the 
amount  of  any  monthly  periodic  benefit  payable  to  such  widow  (or 
surviving  divorced  wife)  for  such  month  which  is  based  upon  her 
earnings  while  in  the  service  of  the  Federal  Government  or  any 
State  (or  any  political  subdivision  thereof,  as  defined  in  section 
218(b)(2))  if,  on  the  last  day  she  was  employed  by  such  entity,  such 
service  did  not  constitute  "employment"  as  defined  in  section  210 
for  purposes  of  this  title.  The  amount  of  the  reduction  in  any  bene- 
fit under  this  subparagraph,  if  not  a  multiple  of  $0.10,  shall  be 
rounded  to  the  next  higher  multiple  of  $0.10. 

******* 

Widower's  Insurance  Benefits 

(f)(1)  The  widower  (as  defined  in  section  216(g))  and  every  surviv- 
ing divorced  husband  (as  defined  in  section  216(d))  of  an  individual 
who  died  a  fully  insured  individual,  if  such  widower  or  such  surviv- 
ing divorced  husband — 

(A)  is  not  remarried, 

(B)  (i)  has  attained  age  60,  or  (ii)  has  attained  age  50  but  has 
not  attained  age  60  and  is  under  a  disability  (as  defined  in  sec- 
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tion  223(d))  which  began  before  the  end  of  the  period  specified 
in  paragraph  (5), 

(C)(i)  has  filed  application  for  widower's  insurance  benefits  or 
was  entitled  to  husband's  insurance  benefits,  on  the  basis  of 
the  wages  and  self-employment  income  of  such  individual,  for 
the  month  preceding  the  month  in  which  she  died,  and  (I)  was 
attained  retirement  age  (as  defined  in  section  216(1))  or  (II)  is 
not  entitled  to  benefits  under  subsection  (a)  or  section  223,  or 

(ii)  was  entitled,  on  the  basis  of  such  wages  and  self-employ- 
ment income,  to  father's  insurance  benefits  for  the  month  pre- 
ceding the  month  in  which  he  attained  [age  65]  retirement 
age  (as  defined  in  section  216(1)),  and 

******* 

(F)  if  he  satisfies  subparagraph  (B)  by  reason  of  clause  (ii) 
thereof— 

(i)  the  first  month  after  his  waiting  period  (as  defined  in 
paragraph  (6))  in  which  he  becomes  so  entitled  to  such  in- 
surance benefits,  or 

(ii)  the  first  month  during  all  of  which  he  is  under  a  dis- 
ability and  in  which  he  becomes  so  entitled  to  such  insur- 
ance benefits,  but  only  if  he  was  previously  entitled  to  in- 
surance benefits  under  this  subsection  on  the  basis  of 
being  under  a  disability  and  such  first  month  occurs  (I)  in 
the  period  specified  in  paragraph  (5)  and  (II)  after  the 
month  in  which  a  previous  entitlement  to  such  benefits  on 
such  basis  terminated, 

and  ending  with  the  month  preceding  the  first  month  in  which  any 
of  the  following  occurs:  he  remarries,  dies,  or  becomes  entitled  to 
an  old-age  insurance  benefit  equal  to  or  exceeding  the  primary  in- 
surance amount  (as  determined  after  application  of  subparagraphs 
(B)  and  (C)  of  paragraph  (3))  of  such  deceased  individual,  or,  if  he 
became  entitled  to  such  benefits  before  he  attained  age  60,  subject 
to  section  223(e),  the  termination  month  (unless  he  attains  retire- 
ment age  (as  defined  in  section  216(1))  on  or  before  the  last  day  of 
such  termination  month).  For  purposes  of  the  preceding  sentence, 
the  termination  month  for  any  individual  shall  be  the  third  month 
following  the  month  in  which  his  disability  ceases;  except  that,  in 
the  case  of  an  individual  who  has  a  period  of  trial  work  which  ends 
as  determined  by  application  of  section  222(c)(4)(A),  the  termination 
month  shall  be  the  earlier  of  (I)  the  third  month  following  the  ear- 
liest month  after  the  end  of  such  period  of  trial  work  with  respect 
to  which  such  individual  is  determined  to  no  longer  be  suffering 
from  a  disabling  physical  or  mental  impairment,  or  (II)  the  third 
month  following  the  earliest  month  in  which  such  individual  en- 
gages or  is  determined  able  to  engage  in  substantial  gainful  activi- 
ty, but  in  no  event  earlier  than  the  first  month  occurring  after  the 
15  months  following  such  period  of  trial  work  in  which  he  engages 
or  is  determined  able  to  engage  in  substantial  gainful  activity. 

(2)(A)  The  amount  of  a  widower's  insurance  benefit  for  each 
month  (as  determined  after  application  of  the  provisions  of  subsec- 
tions (k)  and  (q),  paragraph  [(3)(B)J,  (3)(D),  and  paragraph  (4)) 
shall  be  reduced  (but  not  below  zero)  by  an  amount  equal  to  two- 
thirds  of  the  amount  of  any  monthly  periodic  benefit  payable  to 
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such  widower  for  such  month  which  is  based  upon  his  earnings 
while  in  the  service  of  the  Federal  Government  or  any  State  (or 
any  political  subdivision  thereof,  as  defined  in  section  218(b)(2))  if, 
on  the  last  day  he  was  employed  by  such  entity,  such  service  did 
not  constitute  '  'employment"  as  defined  in  section  210  for  purposes 
of  this  title.  The  amount  of  the  reduction  in  any  benefit  under  this 
subparagraph,  if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the 
next  higher  multiple  of  $0.10. 
*3)(A)  *  *  * 

******* 

(C)  If  such  deceased  [individual.]  individual  was  (or  upon 
application  would  have  been)  entitled  to  an  old-age  insurance 
benefit  which  was  increased  (or  subject  to  being  increased)  on 
account  of  delayed  retirement  under  the  provisions  of  subsec- 
tion (w),  then,  for  purposes  of  this  subsection,  such  individual's 
primary  insurance  amount,  if  less  than  the  old-age  insurance 
benefit  (increased,  where  applicable,  under  section  215(f)(5), 
215(f)(6),  or  215(f)(9)(B)  and  under  section  215(i)  as  if  such  indi- 
vidual were  still  alive  in  the  case  of  an  individual  who  has 
died)  which  she  was  receiving  (or  would  upon  application  have 
received)  for  the  month  prior  to  the  month  in  which  she  died, 
shall  be  deemed  to  be  equal  to  such  old-age  insurance  benefit, 
and  (notwithstanding  the  provisions  of  paragraph  (3)  of  such 
subsection  (w))  the  number  of  increment  months  shall  include 
any  month  in  the  months  of  the  calendar  year  in  which  she 
died,  prior  to  the  month  in  which  she  died,  which  satisfy  the 
conditions  in  paragraph  (2)  of  such  subsection  (w). 

(D)  If  the  deceased  individual  (on  the  basis  of  whose  wages 
and  self-employment  income  a  widower  or  surviving  divorced 
husband  is  entitled  to  widower's  insurance  benefits  under  this 
subsection)  was,  at  any  time,  entitled  to  an  old-age  insurance 
benefit  which  was  reduced  by  reason  of  the  application  of  sub- 
section (q),  the  widower's  insurance  benefit  of  such  widower  or 
surviving  divorced  husband  for  any  month  shall,  if  the  amount 
of  the  widower's  insurance  benefit  of  such  widower  or  surviv- 
ing divorced  husband  (as  determined  under  subparagraph  (A) 
and  after  application  of  subsection  (q))  is  greater  than — 

(i)  the  amount  of  the  old-age  insurance  benefit  to  which 
such  deceased  individual  would  have  been  entitled  (after 
application  of  subsection  (q))  for  such  month  if  such  indi- 
vidual were  still  living  and  section  215(f)(5),  215(f)(6),  or 
215(f)(9)(B)  were  applied,  where  applicable,  [;]  and 

******* 


Reduction  of  Benefit  Amounts  for  Certain  Beneficiaries 

(q)  (1)  *  *  * 

******* 

(7)  For  purposes  of  this  subsection,  the  "adjusted  reduction 
period"  for  an  individual's  old-age,  wife's,  husband's,  widow's  or 
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widower's  insurance  benefit  is  the  reduction  period  prescribed  in 
paragraph  (6)  for  such  benefit,  excluding — 
(A)  *  *  * 

*  *****  * 

(E)  in  the  case  of  widow's  or  widower's  insurance  benefits, 
any  month  before  the  month  in  which  she  or  he  attained  age 
62,  and  also  for  any  later  month  before  the  month  in  which  she 
or  he  attailed  retirement  age,  for  which  she  or  he  was  not  enti- 
tled to  such  benefit  because  of  the  occurrence  of  an  event  that 
terminated  her  or  his  entitlement  to  such  benefits,  and 

******* 

(9)  The  amount  of  the  reduction  for  early  retirement  specified  in 
paragraph  (1) — 

(A)  for  old-age  insurance  benefits,  wife's  insurance  benefits, 
and  husband's  insurance  benefits,  shall  be  the  amount  speci- 
fied in  such  paragraph  for  the  first  36  months  of  the  reduction 
period  (as  defined  in  paragraph  (6))  or  adjusted  reduction 
period  (as  defined  in  paragraph  (7)),  and  five-twelfths  of  1  per- 
cent for  any  additional  months  included  in  such  periods;  and 

(B)  for  widow's  insurance  benefits  and  widower's  insurance 
benefits,  shall  be  periodically  revised  by  the  Secretary  such 
that— 

(i)  the  amount  of  the  reduction  at  early  retirement  age 
as  defined  in  section  [216(a)]  (216X1)  shall  be  28.5  percent 
of  the  full  benefit;  and 

(ii)  the  amount  of  the  reduction  for  each  month  in  the 
reduction  period  (specified  in  paragraph  (6))  or  the  adjust- 
ed reduction  period  (specified  in  paragraph  (7))  shall  be  es- 
tablished by  linear  interpolation  between  28.5  percent  at 
the  month  of  attainment  of  early  retirement  age  and  0 
percent  at  the  month  of  attainment  of  retirement  age.4 

******* 

Suspension  of  Benefits  of  Aliens  Who  Are  Outside  the  United 
States;  Residency  Requirements  for  Dependents  and  Survivors 

(t)  (1)  *  *  * 

******* 

(4)  Subject  to  paragraph  (11),  paragraph  (1)  shall  not  apply  to  any 
benefit  for  any  month  if— 

(A)  *  *  * 

******* 

(E)  the  individual  on  whose  employment  such  benefit  is  based 
had  been  in  service  covered  by  the  Railroad  Retirement  Act  of 
1937  or  1974  which  was  treated  as  employment  covered  by  this 
Act  pursuant  to  the  provisions  of  section  5(k)(l)  of  the  Railroad 
Retirement  Act  of  1937  or  section  18(2)  of  the  Railroad  Retire- 
ment Act  of  1974; 

******* 
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Conviction  of  Subversive  Activities,  Etc. 

(u)(l)  If  any  individual  is  convicted  of  any  offense  (committed 
after  the  date  of  the  enactment  of  this  subection)  under — 

(A)  chapter  37  (relating  to  espionage  and  censorship),  chapter 
105  (relating  to  sabotage),  or  chapter  115  (relating  to  treason, 
sedition,  and  subversive  activities)  of  title  18  of  the  United 
States  Code,  or 

(B)  section  4[,  112,  or  113]  of  the  Internal  Security  Act  of 
1950,  as  amended3, 

then  the  court  may,  in  addition  to  all  other  penalties  provided  by 
law,  impose  a  penalty  that  in  determining  whether  any  monthly 
insurance  benefit  under  this  section  or  section  223  is  payable  to 
such  individual  for  the  month  in  which  he  is  convicted  or  for  any 
month  thereafter,  in  determining  the  amount  of  any  such  benefit 
payable  to  such  individual  for  any  such  month,  and  in  determining 
whether  such  individual  is  entitled  to  insurance  benefits  under 
part  A  of  title  XVIII  for  any  such  month,  there  shall  not  be  taken 
into  account — 

(C)  any  wages  paid  to  such  individual  or  to  any  other  individ- 
ual in  the  calendar  year  in  which  such  conviction  occurs  or  in 
any  prior  calendar  year,  and 

(D)  any  net  earnings  from  self-employment  derived  by  such 
individual  or  by  any  other  individual  during  a  taxable  year  in 
which  such  conviction  occurs  or  during  any  prior  taxable  year. 

******* 

Limitation  on  Payments  to  Prisoners 

(x)(l)  Notwithstanding  any  other  provision  of  this  title,  no 
monthly  benefits  shall  be  paid  under  this  section  or  under  section 
223  to  any  individual  for  any  month  during  which  such  individual 
is  confined  in  a  jail,  prison,  or  other  penal  institution  or  correction- 
al facility,  pursuant  to  his  conviction  of  an  offense  which  constitut- 
ed a  felony  under  applicable  law,  unless  such  individual  is  actively 
and  satisfactorily  participating  in  a  rehabilitation  program  which 
has  been  specifically  approved  for  such  individual  by  a  court  of  law 
and,  as  determined  by  the  Secretary,  is  expected  to  result  in  such 
individual  being  able  to  engage  in  substantial  gainful  activity  upon 
release  and  within  a  reasonble  time. 

******* 

Reduction  of  insurance  benefits 

MAXIMUM  BENEFITS 

Sec.  203.  (a)(1)  *  *  * 

*  *  *  ..,  1  *  *  *  *  ;  ,j>f| 

(8)  Subject  to  paragraph  (7),  this  subsection  as  in  effect  in  Decem- 
ber 1978  shall  remain  in  effect  with  respect  to  a  primary  insurance 
amount  computed  under  section  215(a)  or  (d),  as  in  effect  (without 
regard  to  the  table  contained  therein)  in  December  1978  except 
that  a  primary  insurance  amount  so  computed  with  respect  to  an 
individual  who  first  becomes  eligible  for  an  old-age  or  disability  in- 
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surance  benefit,  or  dies  (before  becoming  eligible  for  such  a  bene- 
fit), after  December  1978,  shall  instead  be  governed  by  this  section 
as  in  effect  after  December  1978.  For  purposes  of  the  preceding  sen- 
tence, the  phrase  "rounded  to  the  next  higher  multiple  of  $0.10", 
as  it  appeared  in  subsection  (a)(2)(C)  of  this  section  as  in  effect  in 
December  1978,  shall  be  deemed  to  read  "rounded  to  the  next 
lower  multiple  of  [$0.10"]  $0.10". 

******* 

Deductions  From  Dependents'  Benefits  on  Account  of  Noncovered 
Work  Outside  the  United  States  by  Old-Age  Insurance  Beneficiary 

(d)  (1)(A)  Deductions  shall  be  made  from  any  wife's,  husband's  or 
child's  insurance  benefit,  based  on  the  wages  and  self-employment 
income  of  an  individual  entitled  to  old-age  insurance  benefits,  to 
which  a  wife,  divorced  wife,  husband,  divorced  husband,  or  child  is 
entitled,  until  the  total  of  such  deductions  equals  such  wife's,  hus- 
band's or  child's  insurance  benefit  or  benefits  under  section  202  for 
any  month  in  which  such  individual  is  under  the  age  of  seventy 
and  [on  seven  or  more  different  calendar  days  which  he  engaged] 
for  more  than  forty-five  hours  of  which  such  individual  engaged  in 
noncovered  remunerative  activity  outside  the  United  States. 

******* 

(2)  Deductions  shall  be  made  from  any  child's  insurance  benefit 
to  which  a  child  who  has  attained  the  age  of  eighteen  is  entitled,  or 
from  any  mother's  or  father's  insurance  benefit  to  which  a  person 
is  entitled,  until  the  total  of  such  deductions  equals  such  child's  in- 
surance benefit  or  benefits  or  mother's  or  father's  insurance  bene- 
fit or  benefits  under  section  202  for  any  month  in  which  such  child 
or  person  entitled  to  mother's  or  father's  insurance  benefits  is  mar- 
ried to  an  individual  under  the  age  of  seventy  who  is  entitled  to  old- 
age  insurance  benefits  and  [on  seven  or  more  different  calendar 
days]  for  more  than  forty-five  hours  of  which  such  individual  en- 
gaged in  noncovered  remunerative  activity  outside  the  United 
States. 

******* 

Months  to  Which  Earnings  Are  Charged 
(f)  For  purposes  of  subsection  (b) — 

Q)  *  *  * 

******* 

(5)(A)  An  individual's  earnings  for  a  taxable  year  shall  be  (i) 
the  sum  of  his  wages  for  services  rendered  in  such  year  and  his 
net  earnings  from  self-employment  for  such  year,  minus  (ii) 
any  net  loss  from  self-employment  for  such  year. 
(B)  For  purposes  of  this  section — 

(i)  an  individual  net  earnings  from  self-employment  for 
any  taxable  year  shall  be  determined  as  provided  in  sec- 
tion 211,  except  that  paragraphs  (1),  (4),  and  (5)  of  section 
211(c)  shall  not  apply  and  the  gross  income  shall  be  com- 
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puted  by  excluding  the  amounts  provided  by  subparagraph 
(D),  and 

(ii)  an  individual's  net  loss  from  self-employment  for  any 
taxable  year  is  the  excess  of  the  deductions  (plus  his  dis- 
tributive share  of  loss  described  in  section  [702(a)(9)] 
702(a)(8)  of  the  Internal  Revenue  Code  of  1954)  taken  into 
account  under  clause  (i)  over  the  gross  income  (plus  his 
distributive  share  of  income  so  described)  taken  into  ac- 
count under  clause  (i). 

******* 

(8)(A)  Whenever  the  Secretary  pursuant  to  section  215(i) 
increases  benefits  effective  with  the  month  of  December 
following  a  cost-of-living  computation  quarter  he  shall  also 
determine  and  publish  in  the  Federal  Register  on  or  before 
November  1  of  the  calendar  year  in  which  such  quarter 
occurs  the  new  exempt  amounts  (separately  stated  for  indi- 
viduals described  in  subparagraph  (D)  and  for  other  indi- 
viduals) which  are  to  be  applicable  (unless  prevented  from 
becoming  effective  by  subparagraph  (Q)  with  respect  to 
taxable  years  ending  in  (or  with  the  close  of)  the  calendar 
year  after  the  calendar  year  in  which  such  benefit  increase 
is  effective  (or,  in  the  case  of  an  individual  who  dies  during 
the  calendar  year  after  the  calendar  year  in  which  the 
benefit  increase  is  effective,  with  respect  to  such  individ- 
ual's taxable  year  which  ends,  upon  his  death,  during  such 
year). 

[THE  INDENTATIONS  OF  THE  FOLLOWING  SUBPARAGRAPHS 
ARE  REALIGNED  BY  THE  BILL  TO  CONFORM  TO  THE 
PRECEDING  SUBPARAGRAPH.] 

(B)  Except  as  otherwise  provided  in  subparagraph  (D),  the 
exempt  amount  which  is  applicable  to  individuals  described  in 
such  subparagraph  and  the  exempt  amount  which  is  applicable 
to  other  individuals,  for  each  month  of  a  particular  taxable 
year,  shall  each  be  whichever  of  the  following  is  the  larger — 

(i)  the  corresponding  exempt  amount  which  is  in  effect 
with  respect  to  months  in  the  taxable  year  in  which  the 
determination  under  subparagraph  (A)  is  made,  or 

(ii)  the  product  of  the  exempt  amount  described  in  clause 
(i)  and  the  ratio  of  (I)  the  average  of  the  total  wages  (as 
defined  in  regulations  of  the  Secretary  and  computed  with- 
out regard  to  the  limitations  specified  in  section  209(a))  re- 
ported to  the  Secretary  of  the  Treasury  or  his  delegate  for 
the  calendar  year  before  the  calendar  year  in  which  the 
determination  under  subparagraph  (A)  is  made  to  (II)  the 
average  of  the  total  wages  (as  so  defined  and  computed)  re- 
ported to  the  Secretary  of  the  Treasury  or  his  delegate  for 
the  calendar  year  before  the  most  recent  calendar  year  in 
which  an  increase  in  the  exempt  amount  was  enacted  or  a 
determination  resulting  in  such  an  increase  was  made 
under  subparagraph  (A),  with  such  product,  if  not  a  multi- 
ple of  $10,  being  rounded  to  the  next  higher  multiple  of 
$10  where  such  product  is  a  multiple  of  $5  but  not  of  $10 
and  to  the  nearest  multiple  of  $10  in  any  other  case. 
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Whenever  the  Secretary  determines  that  an  exempt  amount  is 
to  be  increased  in  any  year  under  this  paragraph,  he  shall 
notify  the  House  Committee  on  Ways  and  Means  and  the 
Senate  Committee  on  Finance  within  30  days  after  the  close  of 
the  base  quarter  (as  defined  in  section  215(i)(l)(A))  in  such  year 
of  the  estimated  amount  of  such  increase,  indicating  the  new 
exempt  amount,  the  actuarial  estimates  of  the  effect  of  the  in- 
crease, and  the  actuarial  assumptions  and  methodology  used  in 
preparing  such  estimates. 

(C)  Notwithstanding  the  determination  of  a  new  exempt 
amount  by  the  Secretary  under  subparagraph  (A)  (and  notwith- 
standing any  publication  thereof  under  such  subparagraph  or 
any  notification  thereof  under  the  last  sentence  of 
subparagraph(B)),  such  new  exempt  amount  shall  not  take 
effect  pursuant  thereto  if  during  the  calendar  year  in  which 
such  determination  is  made  a  law  increasing  the  exempt 
amount  is  enacted. 

******* 

EVIDENCE,  PROCEDURE,  AND  CERTIFICATION  FOR  PAYMENT 

Sec.  205.  (a)  *  *  * 

(b)(1)  The  Secretary  is  directed  to  make  findings  of  fact,  and  deci- 
sions as  to  the  rights  of  any  individual  applying  for  a  payment 
under  this  title.  Any  such  decision  by  the  Secretary  which  involves 
a  determination  of  disability  and  which  is  in  whole  or  in  part  unfa- 
vorable to  such  individual  shall  contain  a  statement  of  the  case,  in 
understandable  language,  setting  forth  a  discussion  of  the  evidence, 
and  stating  the  Secretary's  determination  and  the  reason  or  rea- 
sons upon  which  it  is  based.  Upon  request  by  any  such  individual 
or  upon  request  by  a  wife,  divorced  wife,  widow,  surviving  divorced 
wife,  surviving  divorced  mother,  surviving  divorced  father,  hus- 
band, divorced  husband,  widower,  surviving  divorced  husband, 
child,  or  parent  who  makes  a  showing  in  writing  that  his  or  her 
rights  may  be  prejudiced  by  any  decision  the  Secretary  has  ren- 
dered, he  shall  give  such  applicant  and  such  other  individual  rea- 
sonable notice  and  opportunity  for  a  hearing  with  respect  to  such 
decision,  and,  if  a  hearing  is  held,  shall,  on  the  basis  of  evidence 
adduced  at  the  hearing,  affirm,  modify,  or  reverse  his  findings  of 
fact  and  such  decision.  Any  such  request  with  respect  to  such  a  de- 
cision must  be  filed  within  sixty  days  after  notice  of  such  decision 
is  received  by  the  individual  making  such  request.  Reviews  of  dis- 
ability determinations  on  which  decisions  relating  to  continued  en- 
titlement to  benefits  are  based  shall  be  governed  by  the  provisions  of 
section  221(d)(2).  The  Secretary  is  further  authorized,  on  his  own 
motion,  to  hold  such  hearings  and  to  conduct  such  investigations 
and  other  proceedings  as  he  may  deem  necessary  or  proper  for  the 
administration  of  this  title.  In  the  course  of  any  hearing,  investiga- 
tion, or  other  proceeding,  he  may  administer  oaths  and  affirma- 
tions, examine  witnesses,  and  receive  evidence.  Evidence  may  be 
received  at  any  hearing  before  the  Secretary  even  though  inadmis- 
sible under  rules  of  evidence  applicable  to  court  procedure. 

[(2)  In  any  case  where — 
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[(A)  an  individual  is  a  recipient  of  disability  insurance  bene- 
fits, or  of  child's,  widow's,  or  widower's  insurance  benefits 
based  on  disability, 

[(B)  the  physical  or  mental  impairment  on  the  basis  of 
which  such  benefits  are  payable  is  found  to  have  ceased,  not  to 
have  existed,  or  to  no  longer  be  disabling,  and 

[(C)  as  a  consequence  of  the  finding  described  in  subpara- 
graph (B),  such  individual  is  determined  by  the  Secretary  not 
to  be  entitled  to  such  benefits, 
any  reconsideration  of  the  finding  described  in  subparagraph  (B),  in 
connection  with  a  reconsideration  by  the  Secretary  (before  any 
hearing  under  paragraph  (1)  on  the  issue  of  such  entitlement)  of 
his  determination  described  in  subparagraph  (C),  shall  be  made 
only  after  opportunity  for  an  evidentiary  hearing,  with  regard  to 
the  finding  described  in  subparagraph  (B),  which  is  reasonably  ac- 
cessible to  such  individual.  Any  reconsideration  of  a  finding  de- 
scribed in  subparagraph  (B)  may  be  made  either  by  the  State 
agency  or  the  Secretary  where  the  finding  was  originally  made  by 
the  State  agency,  and  shall  be  made  by  the  Secretary  where  the 
finding  was  originally  made  by  the  Secretary.  In  the  case  of  a  re- 
consideration by  a  State  agency  of  a  finding  described  in  subpara- 
graph (B)  which  was  originally  made  by  such  State  agency,  the  evi- 
dentiary hearing  shall  be  held  by  an  adjudicatory  unit  of  the  State 
agency  other  than  the  unit  that  made  the  finding  described  in  sub- 
paragraph (B).  In  the  case  of  a  reconsideration  by  the  Secretary  of 
a  finding  described  in  subparagraph  (B)  which  was  originally  made 
by  the  Secretary,  the  evidentiary  hearing  shall  be  held  by  a  person 
other  than  the  person  or  persons  who  made  the  finding  described 
in  subparagraph  (B).] 

(2)  Notwithstanding  subsection  (a)(2)  of  section  553  of  title  5, 
United  States  Code,  the  rulemaking  requirements  of  subsections  (b) 
through  (e)  of  such  section  shall  apply  to  matters  relating  to  benefits 
under  this  title.  With  respect  to  matters  to  which  rulemaking  re- 
quirements under  the  proceding  sentence  apply,  only  those  rules  pre- 
scribed pursuant  to  subsections  (b)  through  (e)  of  such  section  553 
and  related  provisions  governing  notice  and  comment  rulemaking 
under  subchapter  II  of  chapter  5  of  such  title  5  (relating  to  adminis- 
trative procedure)  shall  be  binding  at  any  level  of  review  by  a  State 
agency  or  the  Secretary,  including  any  hearing  before  an  adminis- 
trative law  judge. 
(c)(1)  *  *  * 

******* 

(5)  After  the  expiration  of  the  time  limitation  following  any  year 
in  which  wages  were  paid  or  alleged  to  have  been  paid  to,  or  self- 
employment  income  was  derived  or  alleged  to  have  been  derived 
by,  an  individual,  the  Secretary  may  change  or  delete  any  entry 
with  respect  to  wages  or  self-employment  income  in  his  records  of 
such  year  for  such  individual  or  include  in  his  records  of  such  year 
for  such  individual  any  omitted  item  of  wages  or  self-employment 
income  but  only — 
(A)  *  *  * 
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(D)  to  transfer  items  to  records  of  the  Railroad  Retirement 
Board  if  such  items  were  credited  under  this  title  when  they 
should  have  been  credited  under  the  Railroad  Retirement  Act 
of  1937  or  1974  or  to  enter  items  transferred  by  the  Railroad 
Retirement  Board  which  have  been  credited  under  the  Rail- 
road Retirement  Act  of  1937  or  1974,  when  they  should  have 
been  credited  under  this  title; 

*  *  *  *  *  *  * 

(I)  to  enter  items  which  constitute  remuneration  for  employ- 
ment under  subsection  (o),  such  entries  to  be  in  accordance 
with  certified  reports  of  records  made  by  the  Railroad  Retire- 
ment Board  pursuant  to  section  5(k)(3)  of  the  Railroad  Retire- 
ment Act  of  1937  or  section  7(b)(7)  of  the  Railroad  Retirement 
Act  of  1974',  or 

(J)  to  include  self-employment  income  for  any  taxable  year, 
up  to,  but  not  in  excess  of,  the  amount  of  wages  deleted  by  the 
Secretary  as  payments  erroneously  included  in  such  records  as 
wages  paid  to  such  individual,  if  such  income  (or  net  earnings 
from  self-employment),  not  already  included  in  such  records  as 
self-employment  income,  is  included  in  a  return  or  statement 
(referred  to  in  subparagraph  (F))  filed  before  the  expiration 
of  the  time  limitation  following  the  taxable  year  in  which  such 
deletion  of  wages  is  made. 

(e)  In  case  of  contumacy  by,  or  refusal  to  obey  a  subpena  duly 
served  upon,  any  person,  any  district  court  of  the  United  States  for 
the  judicial  district  in  which  said  person  charged  with  contumacy 
or  refusal  to  obey  is  found  or  resides  or  transacts  business,  upon 
application  by  the  Secretary,  shall  have  jurisdiction  to  issue  [on] 
an  order  requiring  such  person  to  appear  and  give  testimony,  or  to 
appear  and  produce  evidence,  or  both;  any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  said  court  as  contempt 
thereof. 

******* 

(h)  The  findings  and  decision  of  the  Secretary  after  a  hearing 
shall  be  binding  upon  all  individuals  who  were  parties  to  such 
hearing.  No  findings  of  fact  or  decision  of  the  Secretary  shall  be 
reviewed  by  any  person,  tribunal,  or  governmental  agency  except 
as  herein  provided.  No  action  against  the  United  States,  the  Secre- 
tary, or  any  officer  or  employee  thereof  shall  be  brought  under 
[section  24  of  the  Judicial  Code  of  the  United  States]  section  1331 
or  1346  of  title  28,  United  States  Code,  to  recover  on  any  claim  aris- 
ing under  this  title. 

(i)  Upon  final  decision  of  the  Secretary,  or  upon  final  judgment  of 
any  court  of  competent  jurisdiction,  that  any  person  is  entitled  to 
any  payment  or  payments  under  this  title,  the  Secretary  shall  cer- 
tify to  the  Managing  Trustee  the  name  and  address  of  the  person 
so  entitled  to  receive  such  payment  or  payments,  the  amount  of 
such  payment  or  payments,  and  the  time  at  which  such  payment 
or  payments  should  be  made,  and  the  Managing  Trustee,  through 
[the  Division  of  Disbursement  of  the  Treasury  Department,]  the 
Fiscal  Service  of  the  Department  of  the  Treasury,  and  prior  to  any 
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action  thereon  by  the  General  Accounting  Office,  shall  make  pay- 
ment in  accordance  with  the  certification  of  the  Secretary  (except 
that  in  the  case  of  (A)  an  individual  who  will  have  completed  ten 
years  of  service  creditable  under  the  Railroad  Retirement  Act  of 
1937  or  the  Railroad  Retirement  Act  of  1974,  (B)  the  wife  or  hus- 
band of  such  an  idividual,  (C)  any  survivor  of  such  an  individual  if 
such  a  survivor  is  entitled,  or  could  upon  application  become  enti- 
tled, to  an  annuity  under  section  2  of  the  Railroad  Retirement  Act 
of  1974,  and  (D)  any  other  person  entitled  to  benefits  under  section 
202  of  this  Act  on  the  basis  of  the  wages  and  self-employment 
income  of  such  an  individual  (except  a  survivor  of  such  an  individu- 
al where  such  individual  did  not  have  a  current  connection  with 
the  railroad  industry,  as  defined  in  the  Railroad  Retirement  Act  of 
1974,  at  the  time  of  his  death),  such  certification  shall  be  made  to 
the  Railroad  Retirement  Board  which  shall  provide  for  such  pay- 
ment or  payments  to  such  person  on  behalf  of  the  Managing  Trust- 
ee in  accordance  with  the  provisions  of  the  Railroad  Retirement 
Act  of  1974):  Provided,  That  where  a  review  of  the  Secretary's  deci- 
sion is  or  may  be  sought  under  subsection  (g)  the  Secretary  may 
withhold  certication  of  payment  pending  such  review.  The  Manag- 
ing Trustee  shall  not  be  held  personally  liable  for  any  payment  or 
payments  made  in  accordance  with  a  certication  by  the  Secretary. 

******* 

(1)  The  Secretary  is  authorized  to  delegate  to  any  member,  offi- 
cer, or  [employee  of  the  Department  of  Health,  Education,  and 
Welfare  designated]  employee  of  the  Department  of  Health  and 
Human  Services  designated  by  him  any  of  the  powers  conferred 
upon  him  by  this  section,  and  is  authorized  to  be  represented  by 
his  own  attorneys  in  any  court  in  any  case  or  proceeding  arising 
under  the  provisions  of  subsection  (e). 

******* 

Special  Rules  in  Case  of  Federal  Service 

(p)(l)  With  respect  to  service  included  as  employment  under  sec- 
tion 210  which  is  performed  in  the  employ  of  the  United  States  or 
in  the  employ  of  any  instrumentality  which  is  wholly  owned  by  the 
United  States,  including  service,  performed  as  a  member  of  a  uni- 
formed service,  to  which  the  provisions  of  subsection  (1)(1)  of  such 
section  are  applicable,  and  including  service,  performed  as  a  volun- 
teer or  volunteer  leader  within  the  meaning  of  the  Peace  Corps 
Act,  to  which  the  provisions  of  section  210(o)  are  applicable,  the 
Secretary  shall  not  make  determinations  as  to  whether  an  individ- 
ual has  performed  such  service,  the  periods  of  such  service,  the 
amounts  of  remuneration  for  such  service  which  constitute  wages 
under  the  provisions  of  section  209,  or  the  periods  in  which  or  for 
which  such  wages  were  paid,  but  shall  accept  the  determinations 
with  respect  thereto  of  the  head  of  the  appropriate  Federal  agency 
or  instrumentality,  and  of  such  agents  as  such  head  may  designate, 
as  evidenced  by  returns  filed  in  accordance  with  the  provisions  of 
section  [1420(e)  of  the  Internal  Revenue  Code]  3122  of  the  Inter- 
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nal  Revenue  Code  of  1954  and  certifications  made  pursuant  to  this 
subsection.  Such  determinations  shall  be  final  and  conclusive. 

******* 

Use  of  Death  Certificates  to  Correct  Program  Information 
[Use  of  Death  Certificates  to  Correct  Program  Information] 

(r)(l)*  *  * 

******* 

(4)  The  Secretary  may  enter  into  similar  agreements  with 
States  to  provide  information  for  their  use  in  programs  wholly 
funded  by  the  States  if  the  requirements  of  [(r)(3)(A)  and 
(r)(3)(B)]  subparagraphs  (A)  and  (B)  of  paragraph  (S)  are  met. 

******* 

(7)  The  Secretary  shall  include  information  on  the  status  of 
the  program  established  under  this  section  and  impediments  to 
the  effective  implementation  of  the  program  in  the  1984  report 
required  under  section  704  of  [the]  this  Act. 

******* 

PENALTIES 

Sec.  208.  Whoever— 

(a)  for  the  purpose  of  causing  an  increase  in  any  payment 
authorized  to  be  made  under  this  title,  or  for  the  purpose  of 
causing  any  payment  to  be  made  where  no  payment  is  author- 
ized under  this  title,  shall  make  or  cause  to  be  made  any  false 
statement  or  representation  (including  any  false  statement  or 
representation  in  connection  with  any  matter  arising  under 
subchapter  E  of  chapter  1,  or  subchapter  A  or  E  of  chapter  9  of 
the  Internal  Revenue  Code  of  1939,  or  chapter  2  or  21  or  subti- 
tle F  of  the  Internal  Revenue  Code  of  1954)  as  to — 

(1)  whether  wages  were  paid  or  received  for  employment 
(as  said  terms  are  defined  in  this  title  and  the  Internal 
Revenue  Code),  or  the  amount  of  wages  or  the  period 
during  which  paid  or  the  person  to  whom  paid;  or 

(2)  whether  net  earnings  from  self-employment  (as  such 
term  is  defined  in  this  title  and  in  the  Internal  Revenue 
Code)  were  derived,  or  as  to  the  amount  of  such  net  earn- 
ings of  the  period  during  which  or  the  person  by  whom  de- 
rived; or 

(3)  whether  a  person  entitled  to  benefits  under  this  title 
had  earnings  in  or  for  a  particular  period  (as  determined 
under  section  203(f)  of  this  title  for  purposes  of  deductions 
from  benefits),  or  as  to  the  amount  thereof;  or 
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[THE  INDENTATIONS  OF  THE  FOLLOWING  SUBPARA- 
GRAPHS ARE  REALIGNED  BY  THE  BILL  TO  CONFORM  TO 
THE  PRECEDING  SUBPARAGRAPHS.] 

(f)  willfully,  knowlingly,  and  with  intent  to  deceive  the  Secre- 
tary as  to  his  true  identity  (or  the  true  identity  of  any  other 
person)  furnishes  or  causes  to  be  furnished  false  information  to 
the  Secretary  with  respect  to  any  information  required  by  the 
Secretary  in  connection  with  the  establishment  and  mainte- 
nance of  the  records  provided  for  in  section  205(c)(2);  or 

(g)  for  the  purpose  of  causing  an  increase  in  any  payment  au- 
thorized under  this  title  (or  any  other  program  financed  in 
whole  or  in  part  from  Federal  funds),  or  for  the  purpose  of 
causing  a  payment  under  this  title  (or  any  such  other  program) 
to  be  made  when  no  payment  is  authorized  thereunder,  or  for 
the  purpose  of  obtaining  (for  himself  or  any  other  person)  any 
payment  or  any  other  benefit  to  which  he  (or  such  other 
person)  is  not  entitled,  or  for  the  purpose  of  obtaining  anything 
of  value  from  any  person,  or  for  any  other  purpose — 

(1)  willfully,  knowingly,  and  with  intent  to  deceive,  uses 
a  social  security  account  number,  assigned  by  the  Secre- 
tary (in  the  exercise  of  his  authority  under  section  205(c)(2) 
to  establish  and  maintain  records)  on  the  basis  of  false  in- 
formation furnished  to  the  Secretary  by  him  or  by  any 
other  person;  or 

(2)  with  intent  to  deceive,  falsely  represents  a  number  to 
be  the  social  security  account  number  assigned  by  the  Sec- 
retary to  him  or  to  another  person,  when  in  fact  such 
number  is  not  the  social  security  account  number  assigned 
by  the  Secretary  to  him  or  to  such  other  person;  or 

(3)  knowingly  alters  a  social  security  card  issued  by  the 
Secretary,  buys  or  sells  a  card  that  is,  or  purports  to  be,  a 
card  so  issued,  counterfeits  a  social  security  card,  or  pos- 
sesses a  social  security  card  or  counterfeit  social  security 
card  with  intent  to  sell  or  alter  it;  or 

(h)  discloses,  uses,  or  compels  the  disclosure  of  the  social  se- 
curity number  of  any  person  in  violation  of  the  laws  of  the 
United  States;  shall  be  guilty  of  a  felony  and  upon  conviction 
thereof  shall  be  fined  not  more  than  $5,000  or  imprisoned  for 
not  more  than  five  years,  or  both. 

DEFINITION  OF  WAGES 

Sec.  209.  For  the  purposes  of  this  title,  the  term  "wages"  means 
remuneration  paid  prior  to  1951  which  was  wages  for  the  purposes 
of  this  title  under  the  law  applicable  to  the  payment  of  such  remu- 
neration, and  remuneration  paid  after  1950  for  employment,  in- 
cluding the  cash  value  of  all  remuneration  paid  in  any  medium 
other  than  cash;  except  that,  in  the  case  of  remuneration  paid  after 
1950,  such  term  shall  not  include — 

(a)(1)  That  part  of  remuneration  which,  after  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  subsec- 
tions of  this  section)  equal  to  $3,600  with  respect  to  employ- 
ment has  been  paid  to  an  individual  during  any  calendar  year 
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prior  to  1955,  is  paid  to  such  individual  during  such  calendar 
year; 

******* 

[THE  INDENTATIONS  OF  THE  FOLLOWING  ARE  REA- 
LIGNED BY  THE  BILL  TO  CONFORM  TO  THE  PRECEDING 
PARAGRAPHS.] 

(5)  That  part  of  remuneration  which,  after  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  subsec- 
tions of  this  section)  equal  to  $7,800  with  respect  to  employ- 
ment has  been  paid  to  an  individual  during  any  calendar  year 
after  1967  and  prior  to  1972,  is  paid  to  such  individual  during 
such  calendar  year; 

(6)  That  part  of  remuneration  which,  after  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  subsec- 
tions of  this  section)  equal  to  $9,000  with  respect  to  employ- 
ment has  been  paid  to  an  individual  during  any  calendar  year 
after  1971  and  prior  to  1973  is  paid  to  such  individual  during 
any  such  calendar  year; 

(7)  That  part  of  remuneration  which,  after  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  subsec- 
tions of  this  section)  equal  to  $10,800  with  respect  to  employ- 
ment has  been  paid  to  an  individual  during  any  calendar  year 
after  1972  and  prior  to  1974,  is  paid  to  such  individual  during 
such  calendar  year; 

(8)  That  part  of  remuneration  which,  after  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  subsec- 
tions of  this  section)  equal  to  $13,200  with  respect  to  employ- 
ment has  been  paid  to  an  individual  during  any  calendar  year 
after  1973  and  prior  to  1975,  is  paid  to  such  individual  during 
such  calendar  year; 

(9)  That  part  of  remuneration  which,  after  remuneration 
(other  than  remuneration  referred  to  in  the  succeeding  subsec- 
tions of  this  section)  equal  to  the  contribution  and  benefit  base 
(determined  under  section  230)  with  respect  to  employment  has 
been  paid  to  an  individual  during  any  calendar  year  after  1974 
with  respect  to  which  such  contribution  and  benefit  base  is  ef- 
fective, is  paid  to  such  individual  during  such  calendar  year; 

******* 

[THE  INDENTATIONS  OF  THE  FOLLOWING  SUBSECTIONS 
(E),  (F),  AND  (K)-(R)  ARE  REALIGNED  BY  THE  BILL  TO 
CONFORM  TO  THE  PRECEDING  SUBSECTIONS.] 

(e)  Any  payment  made  to,  or  on  behalf  of,  an  employee  or  his 
beneficiary  (1)  from  or  to  a  trust  exempt  from  tax  under  sec- 
tion 165(a)  of  the  Internal  Revenue  Code  of  1939  at  the  time  of 
such  payment  or,  in  the  case  of  a  payment  after  1954,  under 
sections  401  and  501(a)  of  the  Internal  Revenue  Code  of  1954 
unless  such  payment  is  made  to  an  employee  of  the  trust  as 
remuneration  for  services  rendered  as  such  employee  and  not 
as  a  beneficiary  of  the  trust,  or  (2)  under  or  to  an  annuity  plan 
which,  at  the  time  of  such  payment,  meets  the  requirements  of 
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section  165(a)  (3),  (4),  (5),  and  (6)  of  the  Internal  Revenue  Code 
of  1939  or,  in  the  case  of  a  payment  after  1954  and  prior  to 
1963,  the  requirements  of  section  401(a)  (3),  (4),  (5),  and  (6)  of 
the  Internal  Revenue  Code  of  1954,  or  (3)  under  or  to  an  annu- 
ity plan  which,  at  the  time  of  any  such  payment  after  1962,  is 
a  plan  described  in  section  403(a)  of  the  Internal  Revenue  Code 
of  1954,  or  (4)  under  or  to  a  bond  purchase  plan  which,  at  the 
time  of  any  such  payment  after  1962,  is  a  qualified  bond  pur- 
chase plan  described  in  section  405(a)  of  the  Internal  Revenue 
Code  of  1954  (as  in  effect  before  the  enactment  of  the  Tax  Law 
Simplification  and  Improvement  Act  of  1983)\  or  (5)  under  or  to 
an  annuity  contract  described  in  section  403(b)  of  the  Internal 
Revenue  Code  of  1954,  other  than  a  payment  for  the  purchase 
of  such  contract  which  is  made  by  reason  of  a  salary  reduction 
agreement  (whether  evidenced  by  a  written  instrument  or  oth- 
erwise), or  (6)  under  or  to  an  exempt  governmental  deferred 
compensation  plan  (as  defined  in  section  3121(v)(3)  of  such 
Code),  or  (7)  to  supplement  pension  benefits  under  a  plan  or 
trust  described  in  any  of  the  foregoing  provisions  of  this  sub- 
section to  take  into  account  some  portion  or  all  of  the  increase 
in  the  cost  of  living  (as  determined  by  the  Secretary  of  Labor) 
since  retirement  but  only  if  such  supplemental  payments  are 
under  a  plan  which  is  treated  as  a  welfare  plan  under  section 
3(2)(B)(ii)  of  the  Employee  Retirement  Income  Security  Act  of 
1974  [;],  or  (8)  under  a  simplified  employee  pension  (as  de- 
fined in  section  408(k)  of  the  Internal  Revenue  Code  of  1954)  if, 
at  the  time  of  the  payment,  it  is  reasonable  to  believe  that  the 
employee  will  be  entitled  to  a  deduction  under  section  219(b)(2) 
of  such  Code  for  such  payment; 

(f)  The  payment  by  an  employer  (without  deduction  from  the 
remuneration  of  the  employee) — 

(1)  of  the  tax  imposed  upon  an  employee  under  section 
3101  of  the  Internal  Revenue  Code  of  1954,  or 

(2)  of  any  payment  required  from  an  employee  under  a 
State  unemployment  compensation  law, 

with  respect  to  remuneration  paid  to  an  employee  for  domestic 
service  in  a  private  home  of  the  employer  or  for  agricultural 
labor; 

******* 

(k)  Remuneration  paid  to  or  on  behalf  of  an  employee  if  (and 
to  the  extent  that)  at  the  time  of  the  payment  of  such  remu- 
neration it  is  reasonable  to  believe  that  a  corresponding  deduc- 
tion is  allowable  under  section  217  of  the  Internal  Revenue 
Code  of  1954; 

(1)  (1)  Tips  paid  in  any  medium  other  than  cash; 

(2)  Cash  tips  received  by  an  employee  in  any  calendar  month 
in  the  course  of  his  employment  by  an  employer  unless  the 
amount  of  such  cash  tips  is  $20  or  more; 

(m)  Any  payment  or  series  of  payments  by  an  employer  to  an 
employee  or  any  of  his  dependents  which  is  paid — 

(1)  upon  or  after  the  termination  of  an  employee's  em- 
ployment relationship  because  of  (A)  death,  or  (B)  retire- 
ment for  disability, 
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(2)  under  a  plan  established  by  the  employer  which 
makes  provision  for  his  employees  generally  or  a  class  or 
classes  of  his  employees  (or  for  such  employees  or  class  or 
classes  of  employees  and  their  dependents), 
other  than  any  such  payment  or  series  of  payments  which 
would  have  been  paid  if  the  employee's  employment  relation- 
ship had  not  been  so  terminated; 

(n)  Any  payment  made  by  an  employer  to  a  survivor  or  the 
estate  of  a  former  employee  after  the  calendar  year  in  which 
such  employee  died; 

(o)  Any  payment  made  by  an  employer  to  an  employee,  if  at 
the  time  such  payment  is  made  such  employee  is  entitled  to 
disability  insurance  benefits  under  section  223(a)  and  such  en- 
titlement commenced  prior  to  the  calendar  year  in  which  such 
payment  is  made,  and  if  such  employee  did  not  perform  any 
services  for  such  employer  during  the  period  for  which  such 
payment  is  made; 

(p)(l)  Remuneration  paid  by  an  organization  exempt  from 
income  tax  under  section  501  of  the  Internal  Revenue  Code  of 
1954  in  any  calendar  year  to  an  employee  for  service  rendered 
in  the  employ  of  such  organization,  if  the  remuneration  paid  in 
such  year  by  the  organization  to  the  employee  for  such  service 
is  less  than  [$100.]  $100; 

[(p)J  (2)  Any  contribution,  payment,  or  service,  provided  by 
an  employer  which  may  be  excluded  from  the  gross  income  of 
an  employee,  his  spouse,  or  his  dependents,  under  the  provi- 
sions of  section  120  of  the  Internal  Revenue  Code  of  1954  (relat- 
ing to  amounts  received  under  qualified  group  legal  services 
plans); 

(q)  Any  payment  made,  or  benefit  furnished,  to  or  for  the 
benefit  of  an  employee  if  at  the  time  of  such  payment  or  such 
furnishing  it  is  reasonable  to  believe  that  the  employee  will  be 
able  to  exclude  such  payment  or  benefit  from  income  under 
section  127  or  129  of  the  Internal  Revenue  Code  of  1954;  [or] 

(r)  The  value  of  any  meals  or  lodging  furnished  by  or  on 
behalf  of  the  employer  if  at  the  time  of  such  furnishing  it  is 
reasonable  to  believe  that  the  employee  will  be  able  to  exclude 
such  items  from  income  under  section  119  of  the  Internal  Rev- 
enue Code  of  1954 [.J;  or 

(s)  Any  benefit  provided  to  or  on  behalf  of  an  employee  if  at 
the  time  such  benefit  is  provided  it  is  reasonable  to  believe  that 
the  employee  will  be  able  to  exclude  such  benefit  from  income 
under  section  117  or  132  of  the  Internal  Revenue  Code  of  1954. 
******* 

For  purposes  of  this  title,  in  the  case  of  an  individual  performing 
service,  as  a  member  of  a  uniformed  service,  to  which  the  provi- 
sions of  section  210(1)(1)  are  applicable,  the  term  "wages"  shall,  sub- 
ject to  the  provisions  of  subsection  (a)  of  this  section,  include  as 
such  individual's  renumeration  for  such  service  only  his  basic  pay 
as  described  in  section  [102(10)  of  the  Servicemen's  and  Veterans' 
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Survivor  Benefits  Act. 3  chapter  3  and  section  1009  of  title  37, 
United  States  Code 

******* 

Nothing  in  any  of  the  foregoing  provisions  of  this  section  (other 
than  subsection  (a))  shall  exclude  from  the  term  "wages" — 

(1)  Any  employer  contribution  under  a  qualified  cash  or  de- 
ferred arrangement  (as  defined  in  section  401(k)  of  the  Internal 
Revenue  Code  of  1954)  to  the  extent  not  included  in  gross 
income  by  reason  of  section  402(a)(8)  of  such  Code,  or 

(2)  Any  amount  which  is  treated  as  an  employer  contribution 
under  section  414(h)(2)  of  such  Code  where  the  pickup  referred 
to  in  such  section  is  pursuant  to  a  salary  reduction  agreement 
(whether  evidenced  by  a  written  instrument  or  otherwise). 

Any  amount  deferred  under  a  nonqualified  deferred  compensa- 
tion plan  (within  the  meaning  of  section  3121(v)(2)(C)  of  the  Inter- 
nal Revenue  Code  of  1954)  shall  be  taken  into  account  for  purposes 
of  this  title  as  of  the  later  of  when  the  services  are  performed,  or 
when  there  is  no  substantial  risk  of  forfeiture  of  the  rights  to  such 
amount.  Any  amount  taken  into  account  as  wages  by  reason  of  the 
preceding  sentence  (and  the  income  attributable  thereto)  shall  not 
thereafer  be  treated  as  wages  for  purposes  of  this  title. 

DEFINITION  OF  EMPLOYMENT 

Sec.  210.  For  the  purposes  of  this  title — 

Employment 

(a)  The  term  "employment"  means  any  service  performed  after 
1936  and  prior  to  1951  which  was  employment  for  the  purposes  of 
this  title  under  the  law  applicable  to  the  period  in  which  such  serv- 
ice was  performed,  and  any  service,  of  whatever  nature,  performed 
after  1950  (A)  by  an  employee  for  the  person  employing  him,  irre- 
spective of  the  citizenship  or  residence  of  either,  (i)  within  the 
United  States,  or  (ii)  on  or  in  connection  with  an  American  vessel 
or  American  aircraft  under  a  contract  of  service  which  is  entered 
into  within  the  United  States  or  during  the  performance  of  which 
and  while  the  employee  is  employed  on  the  vessel  or  aircraft  it 
touches  at  a  port  in  the  United  States,  if  the  employee  is  employed 
on  and  in  connection  with  such  vessel  or  aircraft  when  outside  the 
United  States,  or  (B)  outside  the  United  States  by  a  citizen  or  resi- 
dent of  the  United  States  as  an  employee  (i)  of  an  American  em- 
ployer (as  defined  in  subsection  (e)  of  this  section),  or  (ii)  of  a  for- 
eign affiliate  (as  defined  in  section  3121(1)(8)  of  the  Internal  Reve- 
nue Code  of  1954)  of  an  American  employer  during  any  period  for 
which  there  is  in  effect  an  agreement,  entered  into  pursuant  to  sec- 
tion 3121(1)  of  such  Code  5  with  respect  to  such  affiliate  [>3  6>  7  or 
(C)  if  it  is  service,  regardless  of  where  or  by  whom  performed, 
which  is  designated  as  employment  or  recognized  as  equivalent  to 
employment  under  an  agreement  entered  into  under  section  233; 
except  that,  in  the  case  of  service  performed  after  1950,  such  term 
shall  not  include — 

(1)  Service  performed  by  foreign  agricultural  workers  [(A) 
under  contracts  entered  into  in  accordance  with  title  V  of  the 
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Agricultural  Act  of  1949,  as  amended,  or  (B)J  lawfully  ad- 
mitted to  the  United  States  from  the  Bahamas,  Jamaica,  and 
the  other  British  West  Indies,  or  from  any  other  foreign  coun- 
try or  possession  thereof,  on  a  temporary  basis  to  perform  agri- 
cultural labor; 

*  S  * ; "  *  *  *  *    *  * 

(5)  Service  perfomed  in  the  employ  of  the  United  States  or 
any  instrumentality  of  the  United  States,  if  such  service — 

(A)  would  be  excluded  from  the  term  "employment"  for 
purposes  of  this  title  if  the  provisions  of  subparagraphs  (5) 
and  (6)  of  this  subsection  as  in  affect  in  January  1983  had 
remained  in  effect,  and 

(B)  is  performed  by  an  individual  who  (i)  has  been  con- 
tinuously performing  service  which  is  excluded  from  the 
term  "employment"  in  the  employ  of  the  United  States  or 
an  instrumentality  thereof  since  December  31,  1983  (and 
for  this  purpose  an  individual  who  returns  to  the  perform- 
ance of  such  service  after  being  separated  therefrom  fol- 
lowing a  previous  period  of  such  service  shall  nevertheless 
be  considered  upon  such  return  as  having  been  continuous- 
ly in  the  employ  of  the  United  States  or  an  instrumentali- 
ty thereof,  regardless  of  whether  the  period  of  such  separa- 
tion began  before,  on,  or  after  December  31,  1983,  if  the 
period  of  such  separation  does  not  exceed  365  consecutive 
days),  or  (ii)  is  receiving  an  annuity  from  the  Civil  Service 
Retirement  and  Disability  Fund,  or  benefits  (for  service  as 
an  employee)  under  another  retirement  system  established 
by  a  law  of  the  United  States  for  employees  of  the  Federal 
Government  (other  than  for  members  of  the  uniformed 
services); 

******* 

(7)  Service  performed  in  the  employ  of  a  State,  or  any  politi- 
cal subdivision  thereof,  or  any  instrumentality  of  any  one  or 
more  of  the  foregoing  which  is  wholly  owned  thereby,  except 
that  this  paragraph  shall  not  apply  in  the  case  of— 

(A)  service  included  under  an  agreement  under  section 
218, 

[THE  INDENTATIONS  OF  THE  FOLLOWING  SUBPARA- 
GRAPH ARE  REALIGNED  BY  THE  BILL  TO  CONFORM  TO 
THE  PRECEDING  SUBPARAGRAPHS] 

(D)  service  performed  in  the  employ  of  the  District  of  Co- 
lumbia or  any  instrumentality  which  is  wholly  owned 
thereby,  if  such  service  is  not  covered  by  a  retirement 
system  established  by  a  law  of  the  United  States;  except 
that  the  provisions  of  this  subparagraph  shall  not  be  appli- 
cable to  service  performed — 

(i)  in  a  hospital  or  penal  institution  by  a  patient  or 
inmate  thereof; 

(ii)  by  any  individual  as  an  employee  included  under 
section  5351(2)  of  title  5,  United  States  Code  (relating 
to  certain  interns,  student  nurses,  and  other  student 
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employees  of  hospitals  of  the  District  of  Columbia  Gov- 
ernment), other  than  as  a  medical  or  dental  intern  or 
as  a  medical  or  dental  resident  in  training; 

(iii)  by  any  individual  as  an  employee  serving  on  a 
temporary  basis  in  case  of  fire,  storm,  snow,  earth- 
quake, flood,  or  other  similar  emergency;  or 

(iv)  by  a  member  of  a  board,  committee,  or  council  of 
the  District  of  Columbia,  paid  on  a  per  diem,  meeting, 
or  other  fee  basis,  or 

******* 

(9)  Service  performed  by  an  individual  as  an  employee  or  em- 
ployee representative  as  defined  in  [section  1532  of  the  Inter- 
nal Revenue  Code]  section  3231  of  the  Internal  Revenue  Code 
of  1954; 

(10)  Service  performed  in  the  employ  of — 

(A)  a  school,  college,  or  university,  or 

(B)  an  organization  described  in  section  509(a)(3)  of  the 
Internal  Revenue  Code  of  1954  if  the  organization  is  orga- 
nized, and  at  all  times  thereafter  is  operated,  exclusively 
for  the  benefit  of,  to  perform  the  functions  of,  or  to  carry 
out  the  purposes  of  a  school,  college,  or  university  and  is 
operated,  supervised,  or  controlled  by  or  in  connection 
with  such  school,  college,  or  university,  unless  it  is  a 
school,  college,  or  university  of  a  State  or  a  political  subdi- 
vision thereof  and  the  services  in  its  employ  performed  by 
a  student  referred  to  in  section  218(c)(5)  are  covered  under 
the  agreement  between  the  Secretary  [of  Health,  Educa- 
tion, and  Welfare]  and  such  State  entered  into  pursuant 
to  section  218; 

if  such  service  is  performed  by  a  student  who  is  enrolled  and 
regularly  attending  classes  at  such  school,  college,  or  universi- 
ty; 

******* 

(19)  Service  which  is  performed  by  a  nonresident  alien  indi- 
vidual for  the  period  he  is  temporarily  present  in  the  United 
States  as  a  nonimmigrant  under  subparagraph  (F)  or  (J)  of  sec- 
tion 101(a)(15)  of  the  Immigration  and  Nationality  Act,  as 
amended,  and  which  is  performed  to  carry  out  the  purpose 
specified  in  subparagraph  (F)  or  (J),  as  the  case  may  be;  or[,] 

******* 

Service  in  the  Uniformed  Services 

(1)  (1)  Except  as  provided  in  paragraph  (4),  the  term  "employ- 
ment" shall,  notwithstanding  the  provisions  of  subsection  (a)  of  this 
section,  include  service  performed  after  December  1956  by  an  indi- 
vidual as  a  member  of  a  uniformed  service  on  active  duty;  but  such 
term  shall  not  include  any  such  service  which  is  performed  while 
on  leave  without  pay. 

(2)  The  term  "active  duty"  means  "active  duty"  as  described  in 
[section  102  of  the  Servicemen's  and  Veterans'  Survivor  Benefits 
Act]  paragraph  (21)  of  section  101  of  title  38,  United  States  Code, 
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except  that  it  shall  also  include  "active  duty  for  training"  as  de- 
scribed in  paragraph  (22)  of  such  section. 

(3)  The  term  "inactive  duty  training"  means  "inactive  duty  train- 
ing" as  described  in  [such  section  102]  paragraph  (23)  of  such  sec- 
tion 101. 

(4)  (A)  Paragraph  (1)  of  this  subsection  shall  not  apply  in  the  case 
of  any  service,  performed  by  an  individual  as  a  member  of  a  uni- 
formed service,  which  is  creditable  under  section  3(i)  of  the  Rail- 
road Retirement  Act  of  1974.  The  Railroad  Retirement  Board  shall 
notify  the  Secretary  [of  Health,  Education,  and  Welfare] ,  with  re- 
spect to  all  such  service  which  is  so  creditable. 

******* 

Member  of  a  Uniformed  Service 

(m)  The  term  "member  of  a  uniformed  service"  means  any  person 
appointed,  enlisted,  or  inducted  in  a  component  of  the  Army,  Navy, 
Air  Force,  Marine  Corps,  or  Coast  Guard  (including  [a  reserve 
component  of  a  uniformed  service  as  defined  in  section  102(3)  of  the 
Servicemen's  and  Veterans'  Survivor  Benefits  Act]  a  reserve  com- 
ponent as  defined  in  section  111(27)  of  title  38,  United  States  Code), 
or  in  one  of  those  services  without  specification  of  component,  or  as 
a  commissioned  officer  of  the  Coast  and  Geodetic  Survey,  the  Na- 
tional Oceanic  and  Atmospheric  Administration  Corps,  of  the  Regu- 
lar or  Reserve  Corps  of  the  Public  Health  Service,  and  any  person 
serving  in  the  Army  or  Air  Force  under  call  or  conscription.  The 
term  includes — 

(1)  a  retired  member  of  any  of  these  services; 

(2)  a  member  of  the  Fleet  Reserve  or  Fleet  Marine  Corps  Re- 
serve; 

(3)  a  cadet  at  the  United  States  Military  Academy,  a  mid- 
shipman at  the  United  States  Naval  Academy,  and  a  cadet  at 
the  United  States  Coast  Guard  Academy  or  United  States  Air 
Force  Academy; 

(4)  a  member  of  the  Reserve  Officers'  Training  Corps,  the 
Naval  Reserve  Officers'  Training  Corps,  or  the  Air  Force  Re- 
serve Officers'  Training  Corps,  when  ordered  to  annual  train- 
ing duty  for  fourteen  days  or  more,  and  while  performing  au- 
thorized travel  to  and  from  that  duty;  and 

(5)  any  person  while  en  route  to  or  from,  or  at,  a  place  for 
final  acceptance  or  for  entry  upon  active  duty  in  the  [military 
or  naval]  military,  naval,  or  air  service — 

(A)  who  has  been  provisionally  accepted  for  such  duty; 

or 

(B)  who,  under  the  [Universal  Military  Training  and 
Service  Act],  Military  Selective  Service  Act,  has  been  se- 
lected for  active  [military  or  naval]  military,  naval,  or 
air  service; 

and  has  been  ordered  or  directed  to  proceed  to  such  place. 
The  term  does  not  include  a  temporary  member  of  the  Coast  Guard 
Reserve. 

******* 
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SELF-EMPLOYMENT 

Sec.  211.  For  the  purposes  of  this  title — 

Net  Earnings  From  Self-Employment 

(a)  The  term  "net  earnings  from  self-employment"  means  the 
gross  income,  as  computed  under  [chapter  1  of  the  Internal  Reve- 
nue Code]  subtitle  A  of  the  Internal  Revenue  Code  of  1954,  derived 
by  an  individual  from  any  trade  or  business  carried  on  by  such  in- 
dividual, less  the  deductions  allowed  under  [such  chapter]  such 
subtitle  which  are  attributable  to  such  trade  or  business,  plus  has 
distributive  share  (whether  or  not  distributed)  of  the  ordinary  net 
income  or  loss,  as  computed  under  [section  183  of  such  code]  sec- 
tion 702(a)(8)  of  such  Code,  from  any  trade  or  business  carried  on 
by  a  partnership  of  which  he  is  a  member;  except  that  in  comput- 
ing such  gross  income  and  deductions  and  such  distributive  share 
of  partnership  ordinary  net  income  or  loss — 
(1)  *  *  * 

******* 

(3)  There  shall  be  excluded  any  gain  or  loss  (A)  which  is  con- 
sidered under  [chapter  1  of  the  Internal  Revenue  Code]  subti- 
tle A  of  the  Internal  Revenue  Code  of  1954  as  gain  or  loss  from 
the  sale  or  exchange  of  a  capital  asset,  (B)  from  the  cutting  of 
timber,  or  the  disposal  of  timber,  coal,  or  iron  ore,  if  section 
631  of  the  Internal  Revenue  Code  of  1954  applies  to  such  gain 
or  loss,  or  (C)  from  the  sale,  exchange,  involuntary  conversion, 
or  other  disposition  of  property  if  such  property  is  neither  (i) 
stock  in  trade  or  other  property  of  a  kind  which  would  proper- 
ly be  includible  in  inventory  if  on  hand  at  the  close  of  the  tax- 
able year,  nor  (ii)  property  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  the  trade  or  business; 

(4)  The  deduction  for  net  operating  losses  provided  in  [sec- 
tion 23(s)  of  such  code]  section  172  of  the  Internal  Revenue 
Code  of  1954  shall  not  be  allowed; 

******* 

If  the  taxable  year  of  a  partner  is  different  from  that  of  the  part- 
nership, the  distributive  share  which  he  is  required  to  include  in 
computing  his  net  earnings  from  self-employment  shall  be  based 
upon  the  ordinary  net  income  or  loss  of  the  partnership  for  any 
taxable  year  of  the  partnership  (even  though  beginning  prior  to 
1951)  ending  within  or  with  his  taxable  year.  In  the  case  of  any 
trade  or  business  which  is  carried  on  by  an  individual  or  by  a  part- 
nership and  in  which,  if  such  trade  or  business  were  carried  on  ex- 
clusively by  employees,  the  major  portion  of  the  services  would  con- 
stitute agricultural  labor  as  defined  in  section  210(f) — 
(i)  *  *  * 

******* 

(iii)  in  the  case  of  a  member  of  a  partnership,  if  his  distribu- 
tive share  of  the  gross  income  of  the  partnership  derived  from 
such  trade  or  business  (after  such  gross  income  has  been  re- 
duced by  the  sum  of  all  payments  to  which  section  707(c)  of  the 
Internal  Revenue  Code  of  1954  applies)  is  not  more  than 
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$2,400,  his  distributive  share  of  income  described  in  section 
[702(a)(9)]  702(a)(8)  of  such  Code  derived  from  such  trade  or 
business  may,  at  his  option,  be  deemed  to  be  an  amount  equal 
to  66§  percent  of  his  distributive  share  of  such  gross  income 
(after  such  gross  income  has  been  so  reduced);  or 

(iv)  in  the  case  of  a  member  of  a  partnership,  if  his  distribu- 
tive share  of  the  gross  income  of  the  partnership  derived  from 
such  trade  or  business  (after  such  gross  income  has  been  re- 
duced by  the  sum  of  all  payments  to  which  section  707(c)  of  the 
Internal  Revenue  Code  of  1954  applies)  is  more  than  $2,400  and 
his  distributive  share  (whether  or  not  distributed)  of  income 
described  in  section  [702(a)(9)]  702(a)(8)  of  such  Code  derived 
from  such  trade  or  business  (computed  under  this  subsection 
without  regard  to  this  sentence)  is  less  than  $1,600,  his  distrib- 
utive share  of  income  described  in  such  section  [702(a)(9)] 
702(a)(8)  derived  from  such  trade  or  business  may,  at  his 
option,  be  deemed  to  be  $1,600. 

******* 


Self-Employment  Income 

(b)  The  term  "self-employment  income"  means  the  net  earnings 
from  self-employment  derived  by  an  individual  (other  than  a  non- 
resident alien  individual,  except  as  provided  by  an  agreement 
under  section  223)  during  any  taxable  year  beginning  after  1950; 
except  that  such  term  shall  not  include — 

(1)  That  part  of  the  net  earnings  from  self-employment 
which  is  in  excess  of— 

(A)  For  any  taxable  year  ending  prior  to  1955,  (i)  $3,600, 
minus  (ii)  the  amount  of  the  wages  paid  to  such  individual 
during  the  taxable  year;  and 

******* 


[THE  INDENTATIONS  OF  THE  FOLLOWING  SUBPARA- 
GRAPHS ARE  REALIGNED  BY  THE  BILL  TO  CONFORM  TO 
THE  PRECEDING  SUBPARAGRAPHS.] 

(D)  For  any  taxable  year  ending  after  1965  and  prior  to 
1968,  (i)  $6,600,  minus  (ii)  the  amount  of  the  wages  paid  to 
such  individual  during  the  taxable  year;  and 

******* 

(G)  For  any  taxable  year  beginning  after  1972  and  prior 
to  1974,  (i)  $10,800,  minus  (ii)  the  amount  of  the  wages  paid 
to  such  individual  during  the  taxable  year;  and 

(H)  For  any  taxable  year  beginning  after  1973  and  prior 
to  1975,  (i)  $13,200,  minus  (ii)  the  amount  of  the  wages  paid 
to  such  individual  during  the  taxable  year;  and 

(I)  For  any  taxable  year  beginning  in  any  calendar  year 
after  1974,  (i)  an  amount  equal  to  the  contribution  and 
benefit  base  (as  determined  under  section  230)  which  is  ef- 
fective for  such  calendar  year,  minus  (ii)  the  amount  of  the 
wages  paid  to  such  individual  during  such  taxable  year;  or 
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(2)  The  net  earnings  from  self-employment,  if  such  net  earn- 
ings for  the  taxable  year  are  less  than  $400. 

******* 

Trade  or  Business 

(c)  The  term  "trade  or  business",  when  used  with  reference  to 
self-employment  income  or  net  earnings  from  self-employment, 
shall  have  the  same  meaning  as  when  used  in  [section  23  of  the 
Internal  Revenue  Code  J  section  162  of  the  Internal  Revenue  Code 

of  1954,  except  that  such  term  shall  not  include — 

(1)  *  *  * 

*  *  *  *  *  *  •«.  '#»]  77 

(3)  The  performance  of  service  by  an  individual  as  an  em- 
ployee or  employee  representative  as  defined  in  [section  1532 
of  the  Internal  Revenue  Code];  section  3231  of  the  Internal 
Revenue  Code  of 1954', 

*  *  *  *  *  *  *>  • 

Partnership  and  Partner 

(d)  The  term  "partnership"  and  the  term  "partner"  shall  have 
the  same  meaning  as  when  used  in  [supplement  F  of  chapter  1  of 
the  Internal  Revenue  Code]  subchapter  K  of  chapter  1  of  the  Inter- 
nal Revenue  Code  of  1954. 

Taxable  Year 

(e)  The  term  "taxable  year"  shall  have  the  same  meaning  as 
when  used  in  [chapter  1  of  the  Internal  Revenue  Code]  subtitle  A 
of  the  Internal  Revenue  Code  of  1954;  and  the  taxable  year  of  any 
individual  shall  be  a  calendar  year  unless  he  has  a  different  tax- 
able year  for  the  purposes  of  [chapter  1  of  such  code]  subtitle  A  of 
such  code,  in  which  case  tax  taxable  year  for  the  purposes  of  this 
title  shall  be  the  same  as  his  taxable  year  under  [such  chapter  1] 
such  subtitle  A. 

******* 


QUARTER  AND  QUARTER  OF  COVERAGE 

Definitions 
Sec.  213.  (a)  For  the  purposes  of  this  title — 

(1)  The  term  "quarter",  and  the  term  "calendar  quarter", 
[means]  mean  a  period  of  three  calendar  months  ending  on 
March  31,  June  30,  September  30,  or  December  31. 

(2)  (A)  *  *  * 

(B)  Notwithstanding  the  provisions  of  subparagraph  (A) — 

(i)  no  quarter  after  the  quarter  in  which  an  individual  dies 
shall  be  a  quarter  of  coverage,  and  no  quarter  any  part  of 
which  is  included  in  a  period  of  disability  (other  than  the  ini- 
tial quarter  and  the  last  quarter  of  such  period)  shall  be  a 
quarter  of  coverage; 
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(ii)  if  the  wages  paid  to  an  individual  in  any  calendar  year 
equal  [to]  $3,000  in  the  case  of  a  calendar  year  before  1951, 
or  $3,600  in  the  case  of  a  calendar  year  after  1950  and  before 
1955,  or  $4,200  in  the  case  of  a  calendar  year  after  1954  and 
before  1959,  or  $4,800  in  the  case  of  a  calendar  year  after  1958 
and  before  1966,  or  $6,600  in  the  case  of  a  calendar  year  after 
1965  and  before  1968,  or  $7,800  in  the  case  of  a  calendar  year 
after  1967  and  before  1972,  or  $9,000  in  the  case  of  a  calendar 
year  after  1972,  or  $10,800  in  the  case  of  calendar  year  1973,  or 
$13,200  in  the  case  of  the  calendar  year  1974,  or  an  amount 
equal  to  the  contribution  and  benefit  base  (as  determined 
under  section  230)  in  the  case  of  any  calendar  year  after  1974 
and  before  1978  with  respect  to  which  such  contribution  and 
benefit  base  is  effective,  each  quarter  of  such  year  shall  (sub- 
ject to  clauses  (i)  and  (v))  be  a  quarter  of  coverage; 

******* 

COMPUTATION  OF  PRIMARY  INSURANCE  AMOUNT 

Sec.  215.  For  the  purposes  of  this  title — 

Primary  Insurance  Amount 

(a)(1)(A)*  *  * 

(B)  (i)  For  individuals  who  initially  become  eligible  for  old-age  or 
disability  insurance  benefits,  or  who  die  (before  becoming  eligible 
[of]  for  such  benefits),  in  the  calendar  year  1979,  the  amount  es- 
tablished for  purposes  of  clause  (i)  and  (ii)  of  subparagraph  (A)  shall 
be  $180  and  $1,085,  respectively. 

******* 

(iii)  Each  amount  established  under  clause  (ii)  for  any  calendar 
year  shall  be  rounded  to  the  nearest  $1,  except  that  any 
[amounts]  amount  so  established  which  is  a  multiple  of  $0.50  but 
not  of  $1  shall  be  rounded  to  the  next  higher  $1. 

(C)  (i)  No  primary  insurance  amount  computed  under  subpara- 
graph (A)  may  be  less  than  an  amount  equal  to  $11.50  multiplied 
by  the  individual's  years  of  coverage  in  excess  of  10,  or  the  in- 
creased amount  determined  for  purposes  of  this  clause  under  sub- 
section (i). 

(ii)  For  purposes  of  clause  (i),  the  term  "years  of  coverage"  with 
respect  to  any  individual  means  the  number  (not  exceeding  30) 
equal  to  the  sum  of  (I)  the  number  (not  exceeding  14  and  disregard- 
ing any  fraction)  determined  by  dividing  (a)  the  total  of  the  wages 
credited  to  such  individual  (including  wages  deemed  to  be  paid 
prior  to  1951  to  such  individual  under  section  217,  compensation 
under  the  Railroad  Retirement  Act  of  1937  prior  to  1951  which  is 
creditable  to  such  individual  pursuant  to  this  title,  and  wages 
deemed  to  be  paid  prior  to  1951  to  such  individual  under  section 
231)  for  years  after  1936  and  before  1951  by  (b)  $900,  plus  (II)  the 
number  equal  to  the  number  of  years  after  1950  each  of  which  is  a 
computation  base  year  (within  the  meaning  of  subsection 
(b)(2)(B)(ii)  and  in  each  of  which  he  is  credited  with  wages  (includ- 
ing wages  deemed  to  paid  to  such  individual  under  [scetion]  sec- 
tion 217,  compensation  under  the  Railroad  Retirement  Act  of  1937 
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or  1974  which  is  creditable  to  such  individual  pursuant  to  this  title 
and  wages  deemed  to  be  paid  to  such  individual  under  section  229) 
and  self-employment  income  of  not  less  than  25  percent  of  the 
maximum  amount  which,  pursuant  to  subsection  (e),  may  be  count- 
ed for  such  year,  or  of  not  less  than  25  percent  of  the  maximum 
amount  which  could  be  so  counted  for  such  year  (in  the  case  of  a 
year  after  1977)  if  section  230  as  in  effect  immediately  prior  to  the 
enactment  of  the  Social  Security  Amendments  of  1977  had  re- 
mained in  effect  without  change. 

******* 

(2)(A)  A  year  shall  not  be  counted  as  the  year  of  an  individual's 
death  or  eligibility  for  purposes  of  this  subsection  or  subsection  (i) 
in  any  case  where  such  individual  was  entitled  to  a  disability  insur- 
ance benefit  for  any  of  the  12  months  immediately  preceding  the 
month  of  such  death  or  eligibility  (but  there  shall  be  counted  in- 
stead the  year  of  the  individual's  eligibility  for  the  disability  insur- 
ance benefit  or  benefits  to  which  he  was  entitled  during  such  12 
months). 

(B)  In  the  case  of  an  individual  who  was  entitled  to  a  disability 
insurance  benefit  for  any  of  the  12  months  before  the  month  in 
which  he  became  entitled  to  an  old-age  insurance  benefit,  became 
reentitled  to  a  disability  insurance  benefit,  or  died,  the  primary  in- 
surance amount  for  determining  any  benefit  attributable  to  that 
entitlement,  reentitlement,  or  death  is  the  greater  of— 

(i)  the  primary  insurance  amount  upon  which  such  disability 
insurance  benefits  was  based,  increased  by  the  amount  of  each 
general  benefit  increase  (as  defined  in  subsection  (i)(3)),  and 
each  increase  provided  under  subsection  (i)(2),  that  would  have 
applied  to  such  primary  insurance  amount  had  the  individual 
remained  entitled  to  such  disability  insurance  benefit  until  the 
month  in  which  [he]  he  or  she  became  so  entitled  or  reenti- 
tled or  died,  or 

(ii)  the  amount  computed  under  paragraph  (1)(C). 

******* 

(3XA) 

(B)  For  purposes  of  this  title,  an  individual  is  deemed  to  be  eligi- 
ble— 

(i)  for  old-age  insurance  benefits,  for  months  beginning  with 
the  month  in  which  [he]  he  or  she  attain  age  62,  or 

(ii)  for  disability  insurance  benefits,  for  months  beginning 
with  the  month  in  which  [his]  his  or  her  period  of  disability 
began  as  provided  under  section  216(i)(2)(C), 

except  as  provided  in  paragraph  (2)(A)  in  cases  where  fewer  than 
12  months  have  elapsed  since  the  termination  of  a  prior  period  of 
disability. 

(4)  Paragraph  (1)  (except  for  subparagraph  (C)(i)  thereof)  does  not 
apply  to  the  computation  or  recomputation  of  a  primary  insurance 
amount  for — 

(A)  an  individual  who  was  eligible  for  a  disability  insurance 
benefit  for  a  month  prior  to  January  1979  unless,  prior  to  the 
month  in  which  occurs  the  event  described  in  clause  (i),  (ii),  or 
(ill)  of  paragraph  (3)(A),  there  occurs  a  period  of  at  least  12  con- 
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secutive  months  for  which  [he]  he  or  she  was  not  entitled  to  a 
disability  insurance  benefit,  or 

[THE  INDENTATIONS  OF  TH  FOLLOWING  SUBPARAGRAPH 
AND  CLAUSES  ARE  REALIGNED  BY  THE  BILL  TO  CON- 
FROM  TO  THE  PRECEDING  SUBPARAGRAPH.  ] 

(B)  an  individual  who  had  wages  or  self-employment  income 
credited  for  one  or  more  years  prior  to  1979,  and  who  was  not 
eligible  for  an  old-age  or  disability  insurance  benefit,  and  did 
not  die,  prior  to  January  1979,  if  in  the  year  for  which  the 
computation  or  recomputation  would  be  made  the  individual's 
primary  insurance  amount  would  be  greater  if  computed  or  re- 
computed— 

(i)  under  section  215(a)  as  in  effect  in  December  1978,  for 
purposes  of  old-age  insurance  benefits  in  the  case  of  an  in- 
dividual who  becomes  eligible  for  such  benefits  prior  to 
1984,  or 

(ii)  as  provided  by  section  215(d),  in  the  case  of  an  indi- 
vidual to  whom  such  section  applies. 

(7)(A)  *  *  * 

(B)  (i)  *  *  * 

(ii)  For  purposes  of  clause  (i),  the  percent  specified  in  this  clause 
is — 

(1)  80.0  percent  with  respect  to  individuals  [who  initially  become 
eligible  for  old-age  or  disability  insurance  benefits]  who  become  el- 
gibile  (as  defined  in  paragraph  (3)(B))  for  old-age  insurance  benefits 
(or  became  eligible  as  so  defined  for  disability  insurance  benefits 
before  attaining  age  62)  in  1986; 

******* 

(C)  (i)  *  *  * 

(ii)  In  the  case  of  an  individual  who  has  elected  to  receive  a  peri- 
odic payment  that  has  been  reduced  so  as  to  provide  a  [survivors] 
survivor's  benefit  to  any  other  individual,  the  payment  shall  be 
deemed  to  be  increased  (for  purposes  of  any  computation  under  this 
paragraph  or  subsection  (d)(5))  by  the  amount  of  such  reduction. 

******* 

Average  Indexed  Monthly  Earnings;  Average  Monthly  Wage 

(b)(1)  An  individual's  average  indexed  monthly  earnings  shall  be 
equal  to  the  quotient  obtained  by  dividing — 

(A)  the  total  (after  adjustment  under  paragraph  (3))  of  [his] 
his  or  her  wages  paid  in  and  self-employment  income  credited 
to  [his]  his  or  her  benefit  computation  years  (determined 
under  paragraph  (2)),  by 

(B)  the  number  of  months  in  those  years. 

(2)  (A)  The  number  of  an  individual's  benefit  computation  years 
equals  the  number  of  elapsed  years  reduced — 

(i)  in  the  case  of  an  individual  who  is  entitled  to  old-age  in- 
surance benefits  (except  as  provided  in  the  second  sentence  of 
this  subparagraph),  or  who  has  died,  by  5  years,  and 
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(ii)  in  the  case  of  an  individual  who  is  entitled  to  disability 
insurance  benefits,  by  the  number  of  years  equal  to  one-fifth  of 
such  individual's  elapsed  years  (disregarding  any  resulting 
fractional  part  of  a  year),  but  not  by  more  than  5  years. 
Clause  (ii),  once  applicable  with  respect  to  any  individual,  shall 
continue  to  apply  for  purposes  of  determining  such  individual's  pri- 
mary insurance  amount  of  purposes  of  any  subsequent  eligibility 
for  disability  or  old-age  insurance  benefits  unless  prior  to  the 
month  in  which  such  eligibility  begins  there  occurs  a  period  of  at 
least  12  consecutive  months  for  which  [he]  he  or  she  was  not  enti- 
tled to  a  disability  of  an  old-age  insurance  benefit. 

******* 

(B)  For  purposes  of  this  subsection  with  respect  to  any  indi- 
vidual— 

(i)  the  term  ' 'benefit  computation  years"  means  those  compu- 
tation base  years,  equal  in  number  to  the  number  determined 
under  subparagraph  (A),  for  which  the  total  of  such  individ- 
ual's wages  and  self-employment  income,  after  adjustment 
under  paragraph  (3),  is  the  largest; 

(ii)  the  term  "computation  base  years"  means  the  calendar 
years  after  1950  and  before — 

(I)  in  the  case  of  an  individual  entitled  to  old-age  insur- 
ance benefits,  the  year  in  which  occurred  (whether  by 
reason  of  section  202(j)(l)  or  otherwise)  the  first  month  of 
that  entitlement;  or 

(II)  in  the  case  of  an  individual  who  has  died  (without 
having  become  entitled  to  old-age  insurance  benefits),  the 
year  succeeding  the  year  of  [his]  his  or  her  death; 

******* 

(3)(A)  Except  as  provided  by  subparagraph  (B),  the  wages  paid  in 
and  self-employment  income  credited  to  each  of  an  individual's 
computation  base  years  for  purposes  of  the  selection  therefrom  of 
benefit  computation  years  under  paragraph  (2)  shall  be  deemed  to 
be  equal  to  the  product  of— 

(i)  the  wages  and  self-employment  income  paid  in  or  credited 
to  such  year  (as  determined  without  regard  to  this  subpara- 
graph), and 

(ii)  the  quotient  obtained  by  dividing — 

(I)  the  average  of  the  total  wages  (as  defined  in  regula- 
tions of  the  Secretary  and  computed  without  regard  to  the 
limitations  specified  in  section  209(a))  reported  to  the  Sec- 
retary of  the  Treasury  or  his  delegate  for  the  second  calen- 
dar year  (after  1976)  preceding  the  earliest  of  the  year  of 
the  individual's  death,  eligibility  for  an  old-age  insurance 
benefit,  or  eligibility  for  a  disability  insurance  benefit 
(except  that  the  year  in  which  the  individual  dies,  or  be- 
comes eligible,  shall  not  be  considered  as  such  year  if  the 
individual  was  entitled  to  disability  insurance  benefits  for 
any  month  in  the  12-month  period  immediately  preceding 
such  death  or  eligibility,  but  there  shall  be  counted  instead 
the  year  of  the  individual's  eligibility  for  the  disability  in- 
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surance  benefit  to  which  [he]  he  or  she  was  entitled  in 
such  12-month  period),  by 

(II)  the  average  of  the  total  wages  (as  so  defined  and 
computed)  reported  to  the  Secretary  of  the  Treasury  or  his 
delegate  for  the  computation  base  year  for  which  the  de- 
termination is  made. 

******* 

(4)  For  purposes  of  determining  the  average  monthly  wage  of  an 
individual  whose  primary  insurance  amount  is  computed  (after 
1978)  under  section  215(a)  and  215(d)  as  in  effect  (except  with  re- 
spect to  the  table  contained  therein)  in  December  1978,  by  reason 
of  subsection  (a)(4)(B),  this  subsection  as  in  effect  in  December  1978 
shall  remain  in  effect,  except  that  paragraph  (2)(C)  (as  then  in 
effect)  shall  be  deemed  to  provide  that  "computation  base  years" 
include  only  calendar  years  in  the  period  after  1950  (or  1936,  if  ap- 
plicable) and  prior  to  the  year  in  which  occurred  the  first  month 
for  which  the  individual  was  eligible  (as  defined  in  subsection 
(a)(3)(B)  as  in  effect  in  January  1979)  for  an  old-age  or  disability  in- 
surance benefit,  or,  if  earlier,  the  year  in  which  [he J  he  or  she 
died.  Any  calendar  year  all  of  which  is  included  in  a  period  of  dis- 
ability shall  not  be  included  as  a  computation  base  year  for  such 
purposes. 

******* 

Primary  Insurance  Benefit  Under  1939  Act 

(d)  (1)  For  purposes  of  column  I  of  the  table  appearing  in  subsec- 
tion (a),  as  that  subsection  was  in  effect  in  December  1977,  an  indi- 
vidual's primary  insurance  benefit  shall  be  computed  as  follows: 

(A)  *  *  * 

******* 

(C)  For  the  purposes  of  subparagraph  (B),  "total  wages  prior 
to  1951"  with  respect  to  an  individual  means  the  sum  of  (i)  re- 
muneration credited  to  such  individual  prior  to  1951  on  the 
records  of  the  Secretary,  (ii)  wages  deemed  paid  prior  to  1951 
to  such  individual  under  section  217,  (hi)  compensation  under 
the  Railroad  Retirement  Act  of  1937  prior  to  1951  creditable  to 
[him]  such  individual  pursuant  to  this  title,  and  (iv)  wages 
deemed  paid  prior  to  1951  to  such  individual  under  section  231. 

******* 

Certain  Wages  and  Self-Employment  Income  Not  To  Be  Counted 

(e)  For  the  purposes  of  subsections  (b)  and  (d) — 

(1)  in  computing  an  individual's  average  indexed  monthly 
earnings  or,  in  the  case  of  an  individual  whose  primary  insur- 
ance amount  is  computed  under  section  215(a)  as  in  effect  prior 
to  January  1979,  average  monthly  wage,  there  shall  not  be 
counted  the  excess  over  $3,600  in  the  case  of  any  calendar  year 
after  1950  and  before  1955,  the  excess  over  $4,200  in  the  case  of 
any  calendar  year  after  1954  and  before  1959,  the  excess  over 
$4,800  in  the  case  of  any  calendar  year  after  1958  and  before 
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1966,  the  excess  over  $6,600  in  the  case  of  any  calendar  year 
after  1965  and  before  1968,  the  excess  over  $7,800  in  the  case  of 
any  calendar  year  after  1967  and  before  1972,  the  excess  over 
$9,000  in  the  case  of  any  calendar  year  after  1971  and  before 
1973,  the  excess  over  $10,800  in  the  case  of  any  calendar  year 
after  1972  and  before  1974,  the  excess  over  $13,200  in  the  case 
of  any  calendar  year  after  1973  and  before  1975,  and  the  excess  ! 
over  an  amount  equal  to  the  contribution  and  benefit  base  (as 
determined  under  section  230)  in  the  case  of  any  calendar  year 
after  1974  with  respect  to  which  such  contribution  and  benefit 
base  is  effective,  (before  the  application,  in  the  case  of  average  ; 
indexed  monthly  earnings,  of  subsection  (b)(3)(A))  of  (A)  the 
wages  paid  to  [him]  such  individual  in  such  year,  plus  (B) 
the  self-employment  income  credited  to  such  year  (as  deter- 
mined under  section  212);  and 

Recomputation  of  Benefits 

(f)(1)  After  an  individual's  primary  insurance  amount  has  been 
determined  under  this  section,  there  shall  be  no  recomputation  of 
such  individual's  primary  insurance  amount  ^except  as  provided  in 
this  subsection  or,  in  the  case  of  a  World  War  II  veteran  who  died 
prior  to  July  27,  1954,  as  provided  in  section  217(b). 

(2)(A)  If  an  individual  has  wages  or  self-employment  income  for  a 
year  after  1978  for  any  part  of  which  [he  J  he  or  she  is  entitled  to 
old-age  or  disability  insurance  benefits,  the  Secretary  shall,  at  such 
time  or  times  and  within  such  period  as  [he]  the  Secretary  may  by 
regulation  prescribe,  recompute  the  individual's  primary  insurance 
[account]  amount  for  that  year. 

******* 

(D)  A  recomputation  under  this  paragraph  with  respect  to  any 
year  shall  be  effective — 

(i)  in  the  case  of  an  individual  who  did  not  die  in  that  year, 
for  monthly  benefits  beginning  with  benefits  for  January  of 
the  following  year;  or 

(ii)  in  the  case  of  an  individual  who  died  in  that  year,  for 
monthly  benefits  beginning  with  benefits  for  the  month  in 
which  [he]  he  or  she  died. 

******* 

(9)(A)  In  the  case  of  an  individual  who  becomes  entitled  to  a  peri- 
odic payment  determined  under  subsection  (a)(7)(A)  (including  a 
payment  determined  under  subsection  (a)(7)(C))  in  a  month  subse- 
quent to  the  first  month  in  which  he  or  she  becomes  entitled  to  an 
old-age  or  disability  insurance  benefit,  and  whose  primary  insur- 
ance amount  has  been  computed  without  regard  to  either  such  sub- 
section or  subsection  (d)(5),  such  individual's  primary  insurance 
amount  shall  be  recomputed  (notwithstanding  paragraph  (4)  of  this 
subsection),  in  accordance  with  either  such  subsection  or  subsection 
(d)(5),  as  may  be  applicable,  effective  with  the  first  month  of  his  or 
her  concurrent  entitlement  to  such  benefit  and  such  periodic  pay- 
ment. 
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(B)  If  an  individual's  primary  insurance  amount  has  been  com- 
puted under  subsection  (a)(7)  or  (d)(5),  and  it  becomes  necessary  to 
recompute  that  primary  insurance  amount  under  this  subsection — 

(i)  so  as  to  increase  the  monthly  benefit  amount  payable  with 
respect  to  such  primary  insurance  amount  (except  in  the  case 
of  the  individual's  death),  such  increase  shall  be  determined 
[as  though  such  primary  insurance  amount  had  initially  been 
computed  without  regard  to  subsection  (a)(7)  or  (d)(5)]  as 
though  the  recomputed  primary  insurance  amount  were  being 
computed  under  subsection  (a)(7)  or  (d)(5), 

******* 

(ii)  by  reason  of  the  individual's  death,  such  primary  insur- 
ance amount  shall  be  recomputed  without  regard  to  (and  as 
though  it  had  never  been  computed  with  regard  to)  subsection 
(a)(7)  or  (d)(5). 

******* 

Service  of  Certain  Public  Health  Service  Officers 

(h)  (1)  Notwithstanding  the  provisions  of  subchapter  III  of  chapter 
83  of  title  5,  United  States  Code,  remuneration  paid  for  service  to 
which  the  provisions  of  section  210(1)(1)  of  this  Act  are  applicable 
and  which  is  performed  by  an  individual  as  a  commissioned  officer 
of  the  Reserve  Corps  of  the  Public  Health  Service  prior  to  July  1, 
1,960,  shall  not  be  included  in  computing  entitlement  to  or  the 
amount  of  any  monthly  benefit  under  this  title,  on  the  basis  of  his 
wages  and  self-employment  income,  for  any  month  after  June  1960 
and  prior  to  the  first  month  with  respect  to  which  the  [Civil  Serv- 
ice Commission]  Director  of  the  Office  of  Personnel  Management 
certifies  to  the  Secretary  that,  by  reason  of  a  waiver  filed  as  pro- 
vided in  paragraph  (2),  no  further  annuity  will  be  paid  to  him,  his 
wife,  and  his  children,  or,  if  he  has  died,  to  his  widow  and  children, 
under  subchapter  III  of  chapter  83  of  title  5,  United  States  Code,  on 
the  basis  of  such  service. 

(2)  In  the  case  of  a  monthly  benefit  for  a  month  prior  to  that  in 
which  the  individual,  on  whose  wages  and  self-employment  income 
such  benefit  is  based,  dies,  the  waiver  must  be  filed  by  such  indi- 
vidual; and  such  waiver  shall  be  irrevocable  and  shall  constitute  a 
waiver  on  behalf  of  himself,  his  wife,  and  his  children.  If  such  indi- 
vidual did  not  file  such  a  waiver  before  he  died,  then  in  the  case  of 
a  benefit  for  the  month  in  which  he  died  or  any  month  thereafter, 
such  waiver  must  be  filed  by  his  widow,  if  any,  and  by  or  on  behalf 
of  all  his  children,  if  any;  and  such  waivers  shall  be  irrevocable. 
Such  a  waiver  by  a  child  shall  be  filed  by  his  legal  guardian  or 
guardians,  or,  in  the  absence  thereof,  by  the  person  (or  persons) 
who  has  the  child  in  his  care. 

Cost-of-Living  Increases  in  Benefits 

(i)  (l)  For  purposes  of  this  subsection — 


******* 
(5)(A)  If- 
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(i)  with  respect  to  any  calendar  year  the  "applicable  increase 
percentage"  was  determined  under  clause  (ii)  of  paragraph 
(1)(C)  rather  than  under  clause  (i)  of  such  paragraph,  and  the 
increase  becoming  effective  under  paragraph  (2)  in  such  year 
was  accordingly  determined  on  the  basis  of  the  wage  increase 
percentage  rather  than  the  CPI  increase  percentage  (or  there 
was  no  such  increase  becoming  effective  under  paragraph  (2)  in 
that  year  because  the  wage  increase  percentage  was  less  than 
3  percent),  and 

(ii)  for  any  subsequent  calendar  year  in  which  an  increase 
under  paragraph  (2)  becomes  effective  the  OASDI  fund  ratio  is 
greater  than  32.0  percent, 

then  each  of  the  amounts  described  in  subdivisions  (I),  (II),  and  (III) 
of  paragraph  (2)(A)(ii),  as  increased  under  paragraph  (2)  effective 
with  the  month  of  December  in  such  subsequent  calendar  year, 
shall  be  further  increased  (effective  with  such  month)  by  an  addi- 
tional percentage,  which  shall  be  determined  under  subparagraph 
(B)  and  shall  apply  as  provided  in  subparagraph  (C).  Any  amount  so 
increased  that  is  not  a  multiple  of  $0.10  shall  be  decreased  to  the 
next  lower  multiple  of  $0.10. 

(B)  The  applicable  additional  percentage  by  which  the  amounts 
described  in  subdivisions  (I),  (II),  and  (III)  of  paragraph  (2(A)(ii)  are 
to  be  further  increased  under  subparagraph  (A)  in  the  subsequent 
calendar  year  involved  shall  be  the  amount  derived  by — 

(i)  subtracting  (I)  the  compounded  percentage  benefit  in- 
creases that  were  actually  paid  under  paragraph  (2)  and  this 
paragraph  from  (II)  the  compounded  percentage  benefit  in- 
creases that  would  have  been  paid  if  all  increases  under  para- 
graph (2)  had  been  made  on  the  basis  of  the  CPI  increase  per- 
centage, 

(ii)  dividing  the  difference  by  the  sum  of  the  compounded 
percentage  in  subdivision  (I)  and  100  percent,  and 

[(iii)  multiplying  such  quotient  by  100  and  rounding  to  the 
nearest  one-tenth  of  1  percent,] 

(iii)  multiplying  such  quotient  by  100  so  as  to  yield  such  ap- 
plicable additional  percentage  (which  shall  be  rounded  to  the 
nearest  one-tenth  of  1  percent), 

with  the  compounded  increases  referred  to  in  subdivisions  (I)  and 
(II)  being  measured — 

(iv)  in  the  case  of  amounts  described  in  subdivision  (I)  of 
paragraph  (2)(A)(ii),  over  the  period  beginning  with  the  calen- 
dar year  in  which  monthly  benefits  described  in  such  subdivi- 
sion were  first  increased  on  the  basis  of  the  wage  increase  per- 
centage and  [ending  with  such  subsequent  calendar  year] 
ending  with  the  year  before  such  subsequent  calendar  year, 
and 

(v)  in  the  case  of  amounts  described  in  subdivisions  (II)  and 
(III)  of  paragraph  (2)(A)(ii),  over  the  period  beginning  with  the 
calendar  year  in  which  the  individual  whose  primary  insur- 
ance amount  is  increased  under  such  subdivision  (II)  [initially 
became  eligible  for  an  old-age  or  disability  insurance  benefit] 
became  eligible  (as  defined  in  subsection  (a)(3)(B))  for  the  old- 
age  or  disability  insurance  benefit  that  is  being  increased  under 
this  subsection,  or  died  before  becoming  so  eligible,  and 
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[ending  with  such  subsequent  calendar  year]  ending  with  the 

year  before  such  subsequent  calendar  year; 
except  that  if  the  Secretary  determines  in  any  case  that  the  appli- 
cation (in  accordance  with  subparagraph  (Q)  of  the  additional  per- 
centage as  computed  under  the  preceding  provisions  of  this  subpar- 
agraph would  cause  of  OASDI  fund  ratio  to  fall  below  32.0  percent 
in  the  calendar  year  immediately  following  such  subsequent  year, 
he  shall  reduce  such  applicable  additional  percentage  to  the  extent 
necessary  to  ensure  that  the  OASDI  fund  ratio  will  remain  at  or 
above  32.0  percent  through  the  end  of  such  following  year. 

******* 

OTHER  DEFINITIONS 

Sec.  216.  For  the  purposes  of  this  title — 

Spouse;  Surviving  Spouse 

(a)  *  *  * 

*  *  *  *  *  *  * 

Husband 

(f)  The  term  "husband"  means  the  husband  of  an  individual,  but 
only  if  (1)  he  is  the  father  of  her  son  or  daughter,  (2)  he  was  mar- 
ried to  her  for  a  period  of  not  less  than  one  year  immediately  pre- 
ceding the  day  on  which  his  application  is  filed,  or  (3)  in  the  month 
prior  to  the  month  of  his  marriage  to  her  (A)  he  was  entitled  to,  or 
on  application  therefor  and  attainment  of  age  62  in  such  prior 
month  would  have  been  entitled  to,  benefits  under  subsection  (c),  (f) 
or  (h)  of  section  202,  (B)  he  had  attained  age  eighteen  and  was  enti- 
tled to,  or  on  application  therefor  would  have  been  entitled  to, 
benefits  under  subsection  (d)  of  such  section  (subject,  however,  to 
section  202(s)),  or  (C)  he  was  entitled  to,  or  upon  application  there- 
for and  attainment  of  the  required  age  (if  any)  he  would  have  been 
entitled  to,  a  widower's,  child's  (after  attainment  of  age  18),  or  par- 
ent's insurance  annuity  under  section  2  of  the  Railroad  Retirement 
Act  of  1974,  as  amended.  For  purposes  of  clause  (2),  a  husband  shall 
be  deemed  to  have  been  married  to  an  individual  for  a  period  of 
one  year  throughout  the  month  in  which  occurs  the  first  anniversa- 
ry of  his  marriage  to  her.  For  purposes  of  subparagraph  (C)  of  sec- 
tion 202(c)(1),  a  divorced  husband  shall  be  deeemd  not  to  be  married 
throughout  the  month  in  which  he  becomes  divorced. 

******* 
Determination  of  Family  Status 

(h)(1)  *  *  * 

******* 

(3)  An  applicant  who  is  the  son  or  daughter  of  a  fully  or  current- 
ly insured  individual,  but  who  is  not  (and  is  not  deemed  to  be)  the 
child  of  such  insured  individual  under  paragraph  (2),  shall  never- 
theless be  deemed  to  be  the  child  of  such  insured  individual  if: 
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(A)  in  the  case  of  an  insured  individual  entitled  to  old-age  in-  j 
surance  benefits  (who  was  not,  in  the  month  preceding  such  j 
entitlement,  entitled  to  disability  insurance  benefits) — 
(i)  such  insured  individual — 

(I)  has  acknowledged  in  writing  that  the  applicant  is 
his  or  her  son  or  daughter, 

(II)  has  been  decreed  by  a  court  to  the  mother  or  I 
father  of  the  applicant,  or 

(III)  has  been  ordered  by  a  court  to  contribute  to  the 
support  of  the  applicant  because  the  applicant  is  his  or 
her  son  or  daughter, 

and  such  acknowledgement,  court  decree,  or  court  order 
was  made  not  less  than  one  year  before  such  insured  indi- 
vidual became  entitled  to  old-age  insurance  benefits  or  at- 
tained retirement  age  [as  defined  in  section  216(1)]  (as  de- 
fined in  subsection  (I))  whichever  is  earlier;  or 
******* 

Disability;  Period  of  Disability 

(1)  (1)  Except  for  purposes  of  sections  202(d),  202(e),  202(f),  223, 
and  225,  the  term  "disability"  means  (A)  inability  to  engage  in  any 
substantial  gainful  activity  by  reason  of  any  medically  determin- 
able physical  or  mental  impairment  which  can  be  expected  to 
result  in  death  or  has  lasted  or  can  be  expected  to  last  for  a  contin- 
ous  period  of  not  less  than  12  months,  or  (B)  blindness;  and  the 
term  "blindness"  means  central  visual  acuity  of  20/200  or  less  in 
the  better  eye  with  the  use  of  a  correcting  lens.  An  eye  which  is 
accompanied  by  a  limitation  in  the  fields  of  vision  such  that  the 
widest  diameter  of  the  visual  field  subtends  an  angle  no  greater 
than  20  degrees  shall  be  considered  for  purposes  of  this  paragraph  ! 
as  having  a  central  visual  acuity  of  20/200  or  less.  The  provisions 
of  paragraphs  (2)(A),  (2)(c),  (3),  (4),  (5),  and  (6)  of  section  223(d)  shall  I 
be  applied  for  purposes  of  determining  whether  an  individual  is  j 
under  a  disability  within  the  meaning  of  the  first  sentence  of  this  | 
paragraph  in  the  same  manner  as  they  are  applied  for  purposes  of  j 
paragraph  (1)  of  such  section.  Nothing  in  this  title  shall  be  con-  j 
strued  as  authorizing  the  Secretrary  or  any  other  officer  or  employ-  j 
ee  of  the  United  States  to  interfere  in  any  way  with  the  practice  of  \ 
medicine  or  with  relationships  between  practioners  of  medicine  \ 
and  their  patients,  or  to  exercise  any  supervision  or  control  over 
the  administration  or  operation  of  any  hospital.  j 

(2)  (A)  the  term  "period  of  disability"  means  a  continuous  period  I 
(beginning  and  ending  as  hereinafter  provided  in  this  subsection) 
during  which  an  individual  was  under  a  disability  (as  defined  in 
paragraph  (1)),  but  only  if  such  period  is  of  not  less  than  five  full 
calendar  months'  duration  or  such  individual  was  entitled  to  bene-  \ 
fits  under  section  223  for  one  or  more  months  in  such  period. 

(B)  No  period  of  disability  shall  begin  as  to  any  individual  unless 
such  individual  files  an  application  for  a  disability  determination 
with  respect  to  such  period;  and  no  such  period  shall  begin  as  to 
any  individual  after  such  individual  attains  the  retirement  age  j! 
[(as  defined  in  section  216(1)]  (as  defined  in  subsection  (I)).  In  the 
case  of  a  deceased  individual,  the  requirement  of  an  application 
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under  the  preceding  sentence  may  be  satisfied  by  an  application  for 
a  disability  determination  filed  with  respect  to  such  individual 
within  3  months  after  the  month  in  which  he  died. 

(C)  A  period  of  disability  shall  begin — 

(i)  on  the  day  the  disability  began,  but  only  if  the  individual 
satisfies  the  requirements  of  paragraph  (3)  on  such  day;  or 

(ii)  if  such  individual  does  not  satisfy  the  requirements  of 
paragraph  (3)  on  such  day,  then  on  the  first  day  of  the  first 
quarter  thereafter  in  which  he  satisfies  such  requirements. 

(D)  A  period  of  disability  shall  end  with  the  close  of  whichever  of 
the  following  months  is  the  earlier:  (i)  the  month  preceding  the 
month  in  which  the  individual  attains  retirement  age  [(as  defined 
in  section  216(1))]  (as  defined  in  subsection  (I)),  or  (ii)  the  month 
preceding  (I)  the  termination  month  (as  defined  in  section  223(a)(1)), 
or,  if  earlier  (II)  the  first  month  for  which  no  benefit  is  payable  by 
reason  of  section  223(e),  where  no  benefit  is  payable  for  any  of  the 
succeeding  months  during  the  15-month  period  referred  to  in  such 
section.  A  period  of  disability  may  be  determined  to  end  on  the 
basis  of  a  finding  that  the  physical  or  mental  impairment  on  the 
basis  of  which  the  finding  of  disability  was  made  has  ceased,  does 
not  exist,  or  is  not  disabling  only  if  such  finding  is  supported  by 
substantial  evidence  described  in  paragraph  (1),  (2),  or  (3)  of  section 
223(f).  Nothing  in  the  preceding  sentence  shall  be  construed  to  reqire 
a  determination  that  a  period  of  disability  continues  if  evidence  on 
the  record  at  the  time  any  prior  determination  of  such  period  of  dis- 
ability was  made,  or  new  evidence  which  relates  to  such  determina- 
tion, shows  that  the  prior  determination  was  either  clearly  errone- 
ous at  the  time  it  was  made  or  was  fraudulently  obtained,  or  if  the 
individual  is  engaged  in  substantial  gainful  activity.  In  any  case  in 
which  there  is  no  available  medical  evidence  supporting  a  prior  dis- 
ability determination,  nothing  in  this  subparagraph  shall  preclude 
the  Secretary,  in  attempting  to  meet  the  requirements  of  the  preced- 
ing provisions  of  this  subparagraph,  from  securing  additional  medi- 
cal reports  necessary  to  reconstruct  the  evidence  which  supported 
such  prior  disability  determination. 

(F)  An  application  for  a  disability  determination  which  is  filed 
more  than  12  months  after  the  month  prescribed  by  subparagraph 
(D)  as  the  month  in  which  the  period  of  disability  ends  (determined 
without  regard  to  subparagraphs  (B)  and  (E))  shall  be  accepted  as 
an  application  for  purposes  of  this  paragraph  if — 
(i)  *  *  * 

(ii)  in  the  case  of  an  application  filed  by  or  on  behalf  of  an 
individual  with  respect  to  a  period  of  disability  which  ends  in 
or  before  the  month  in  which  the  Social  Security  Amendments 
of  1967  is  [enacted,]  enacted — 

(I)  such  application  is  filed  not  more  than  12  months 
after  the  month  in  which  the  Social  Security  Amendments 
of  1967  is  enacted, 

(II)  a  previous  application  for  a  disability  determination 
has  been  filed  by  or  on  behalf  of  such  individual  (1)  in  or 
before  the  month  in  which  the  Social  Security  Amend- 
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ments  of  1967  is  enacted,  and  (2)  not  more  than  36  months 
after  the  month  in  which  his  disability  ended,  and 

(III)  the  Secretary  finds  in  accordance  with  regulations 
prescribed  by  him,  that  the  failure  of  such  individual  to 
file  an  application  within  the  then  specified  time  period 
was  attributable  to  a  physical  or  mental  condition  of  such 
individual  which  rendered  him  incapable  of  executing  such 
an  application. 

******* 

BENEFITS  IN  CASE  OF  VETERANS 

Sec.  217.  (a)(1)  *  *  * 

(2)  Upon  application  for  benefits  or  a  lump-sum  death  payment 
on  the  basis  of  the  wages  and  self-employment  income  of  any 
World  War  II  veteran,  the  Secretary  [of  Health,  Education,  and 
Welfare]  shall  make  a  decision  without  regard  to  clause  (B)  of 
paragraph  (1)  of  this  subsection  unless  he  has  been  notified  by 
some  other  agency  or  instrumentality  of  the  United  States  that,  on 
the  basis  of  the  military  or  naval  service  of  such  veteran  during 
World  War  II,  a  benefit  described  in  clause  (B)  of  paragraph  (1)  has 
been  determined  by  such  agency  or  instrumentality  to  be  payble  by 
it.  If  he  has  not  been  so  notified,  the  Secretary  [of  Health,  Educa- 
tion, and  Welfare]  shall  then  ascertain  whether  some  other 
agency  or  wholly  owned  instrumentality  of  the  United  States  has 
decided  that  a  benefit  described  in  clause  (B)  of  paragraph  (1)  is 
payable  by  it.  If  any  such  agency  or  instrumentality  has  decided,  or 
thereafter  decides,  that  such  a  benefit  is  payable  by  it,  it  shall  so 
notify  the  Secretary  [of  Health,  Education,  and  Welfare,],  and  the 
Secretary  shall  certify  no  further  benefits  for  payment  or  shall  re- 
compute the  amount  of  any  further  benefits  payable,  as  may  be  re- 
quired by  paragraph  (1)  of  this  subsection. 

(3)  Any  agency  or  wholly  owned  instrumentality  of  the  United 
States  which  is  authorized  by  any  law  of  the  United  States  to  pay 
benefits,  or  has  a  system  of  benefits  which  are  based,  in  whole  or  in 
part,  on  military  or  naval  service  during  World  War  II  shall,  at  the 
request  of  the  Secretary  [of  Health,  Education,  and  Welfare,],  cer- 
tify to  him,  with  respect  to  any  veteran,  such  information  as  the 
Secretary  deems  necessary  to  carry  out  his  functions  under  para- 
graph (2)  of  this  subsection. 

(b)(1)  *  *  * 

(2)  Upon  an  application  for  benefits  or  a  lump-sum  death 
payment  on  the  basis  of  the  wages  and  self-employment 
income  of  any  World  War  II  veteran,  the  Secretary  [of  Health, 
Education,  and  Welfare]  shall  make  a  decision  without  regard 
to  paragraph  (1)(B)  of  this  subsection  unless  he  has  been  noti- 
fied by  the  Veterans'  Administration  that  pension  or  compen- 
sation is  determined  to  be  payable  by  the  Veterans'  Adminis- 
tration by  reason  of  the  death  of  such  veteran.  The  Secretary 
[of  Health,  Education,  and  Welfare]  shall  thereupon  report 
such  decision  to  the  Veterans'  Administration.  If  the  Veterans' 
Administration  in  any  such  case  has  made  an  adjudication  or 
thereafter  makes  an  adjudication  that  any  pension  or  compen- 
sation is  payable  under  any  law  administered  by  it,  it  shall 


1131 


notify  the  Secretary  [of  Health,  Education,  and  Welfare,]  and 
the  Secretary  shall  certify  no  further  benefits  for  payment,  or 
shall  recompute  the  amount  of  any  further  benefits  payable,  as 
may  be  required  by  paragraph  (1)  of  this  subsection.  Any  pay- 
ment theretofore  certified  by  the  Secretary  [of  Health,  Educa- 
tion, and  Welfare  J  on  the  basis  of  paragraph  (1)  of  this  subsec- 
tion to  any  individual,  not  exceeding  the  amount  of  any  ac- 
crued pension  or  compensation  payable  to  him  by  the  Veter- 
ans' Administration,  shall  (notwithstanding  the  provisions  of 
section  3101  of  title  38,  United  States  Code)  be  deemed  to  have 
been  paid  to  him  by  such  Administration  on  account  of  such 
accrued  pension  or  compensation.  No  such  payment  certified 
by  the  Secretary  [of  Health,  Education,  and  Welfare,],  and  no 
payment  certified  by  him  for  any  month  prior  to  the  first 
month  for  which  any  pension  or  compensation  is  paid  by  the 
Veterans'  Administration  shall  be  deemed  by  reason  of  this 
subsection  to  have  been  an  erroneous  payment. 

******* 

[THE   INDENTATIONS   OF  THE   FOLLOWING  SUBPARA- 
GRAPHS (1)  AND  (2)  ARE  REALIGNED  BY  THE  BILL] 

(d)  For  the  purposes  of  this  section — 

(1)  The  term  '  'World  War  II"  means  the  period  beginning 
with  September  16,  1940,  and  ending  at  the  close  of  July  24, 
1947. 

(2)  The  term  "World  War  II  veteran"  means  any  individual 
who  served  in  the  active  military  or  naval  service  of  the 
United  States  at  any  time  during  World  War  II  and  who,  if  dis- 
charged or  released  therefrom,  was  so  discharged  or  released 
under  conditions  other  than  dishonorable  after  active  service 
of  ninety  days  or  more  or  by  reason  of  a  disability  or  injury 
incurred  or  aggravated  in  service  in  line  of  duty;  but  such  term 
shall  not  include  any  individual  who  died  while  in  the  active 
military  or  naval  service  of  the  United  States  if  his  death  was 
inflicted  (other  than  by  an  enemy  of  the  United  States)  as 
lawful  punishment  for  a  military  or  naval  offense. 

(e)  (1)  For  purposes  of  determining  entitlement  to  and  the 
amount  of  any  monthly  benefit  lump-sum  death  payment  payable 
under  this  title  on  the  basis  of  the  wages  and  self-employment 
income  of  any  veteran  (as  defined  in  paragraph  (4)),  and  for  pur- 
poses of  section  216(i)(3),  such  veteran  shall  be  deemed  to  have  been 
paid  wages  (in  addition  to  the  wages,  if  any,  actually  paid  to  him) 
of  $160  in  each  month  during  any  part  of  which  he  served  in  the 
active  military  or  naval  service  of  the  United  States  on  or  after 
July  25,  1947,  and  prior  to  January  1,  1957.  This  subsection  shall 
not  be  applicable  in  the  case  of  any  monthly  benefit  or  lump-sum 
death  payment  if— 

(A)  a  larger  such  benefit  or  payment,  as  the  case  may  be, 
would  be  payable  without  its  application;  or 

(B)  a  benefit  (other  than  a  benefit  payable  in  a  lump  sum 
unless  it  is  a  commutation  of,  or  a  sutstitute  for,  periodic  pay- 
ments) which  is  based,  in  whole  or  in  part,  upon  the  active  mil- 
itary or  naval  service  of  such  veteran  on  or  after  July  25,  1947, 
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and  prior  to  January  1,  1957,  is  determined  by  any  agency  or 
wholly  owned  instrumentality  of  the  United  States  (other  than 
the  Veterans'  Administration)  to  be  payable  by  it  under  any 
other  law  of  the  United  States  or  under  a  system  established 
by  such  agency  or  instrumentality. 
The  provisions  of  clause  (B)  shall  not  apply  in  the  case  of  any 
monthly  benefit  or  lump-sum  death  payment  under  this  title  if  its 
application  would  reduce  by  $0.50  or  less  the  primary  insurance 
amount  (as  computed  under  section  215  prior  to  any  recomputation 
thereof  pursuant  to  subsection  (f)  of  such  section)  of  the  individual 
on  whose  wages  and  self-employment  income  such  benefit  or  pay- 
ment is  based.  The  provisions  of  clause  (B)  shall  also  not  apply  for 
purposes  of  section  216(i)(3).  In  the  case  of  monthly  benefits  under 
this  title  for  months  after  December  1956  (and  any  lump-sum  death 
payment  under  this  title  with  respect  to  a  death  occurring  after 
December  1956)  based  on  the  wages  and  self-employment  income  of 
a  veteran  who  performed  service  (as  a  member  of  a  uniformed  serv- 
ice) to  which  the  provisions  of  section  210(1)(1)  are  applicable,  wages 
which  would,  but  for  the  provisions  of  clause  (B),  be  deemed  under 
this  subsection  to  have  been  paid  to  such  veteran  with  respect  to 
his  active  military  or  naval  service  performed  after  December  1950 
shall  be  deemed  to  have  been  paid  to  him  with  respect  to  such  serv- 
ice notwithstanding  the  provision  of  such  clause,  but  only  if  the 
benefits  referred  to  in  such  clause  which  are  based  (in  whole  or  in 
part)  on  such  services  are  payable  solely  by  the  Army,  Navy,  Air 
Force,  Marine  Corps,  Coast  Guard,  Coast  and  Geodetic  Survey,  Na- 
tional Oceanic  and  Atmospheric  Administration  corps,  or  public 
Health  Service. 

(2)  Upon  application  for  benefits  or  a  lump-sum  death  payment 
on  the  basis  of  the  wages  and  self-employment  income  of  any  veter- 
an, the  Secretary  [of  Health,  Education,  and  Welfare]  shall  make 
a  decision  without  regard  to  clause  (B)  of  paragraph  (1)  of  this  sub- 
section unless  he  has  been  notified  by  some  other  agency  or  instru- 
mentality of  the  United  States  that,  on  the  basis  of  the  military  or 
naval  service  of  such  veteran  on  or  after  July  25,  1947,  and  prior  to 
January  1,  1957,  a  benefit  described  in  clause  (B)  of  paragraph  (1) 
has  been  determined  by  such  agency  or  instrumentality  to  be  pay- 
able by  it.  If  he  has  not  been  so  notified,  the  Secretary  [of  Health, 
Education,  and  Welfare]  shall  then  ascertain  whether  some  other 
agency  or  wholly  owned  instrumentality  of  the  United  States  has 
decided  that  a  benefit  described  in  clause  (B)  of  paragraph  (1)  is 
payable  by  it.  If  any  such  agency  or  instrumentality  has  decided,  or 
thereafter  decides,  that  such  a  benefit  is  payable  by  it,  it  shall  so 
notify  the  Secretary  [of  Health,  Education,  and  Welfare,]  and  the 
Secretary  shall  certify  no  further  benefits  for  payment  or  shall  re- 
compute the  amount  of  any  further  benefits  payable,  as  may  be  re- 
quired by  paragraph  (1)  of  this  subsection. 

(3)  Any  agency  or  wholly  owned  instrumentality  of  the  United 
States  which  is  authorized  by  any  law  of  the  United  States  to  pay 
benefits,  or  has  a  system  of  benefits  which  are  based,  in  whole  or  in 
part,  on  military  or  naval  service  on  or  after  July  25,  1947,  and 
prior  to  January  1,  1957,  shall,  at  the  request  of  the  Secretary  [of 
Health,  Education,  and  Welfare,]  certify  to  him,  with  respect  to 
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any  veteran,  such  information  as  the  Secretary  deems  necessary  to 
carry  out  his  funcitions  under  paragraph  (2)  of  this  subsection. 

(f)(1)  In  any  case  where  a  World  War  II  veteran  (as  defined  in 
subsection  (d)(2))  or  a  veteran  (as  defined  in  subsection  (e)(4))  has 
died  or  shall  hereafter  die,  and  his  or  her  surviving  spouse  or  child 
is  entitled  under  subchapter  III  of  chapter  83  of  title  5,  United 
States  Code,  to  an  annuity  in  the  computation  of  which  his  or  her 
active  military  or  naval  service  was  included,  clause  (B)  of  subsec- 
tion (a)(1)  or  clause  (B)  of  subsection  (e)(1)  shall  not  operate  (solely 
by  reason  of  such  annuity)  to  make  such  subsection  inapplicable  in 
the  case  of  any  monthly  benefit  under  section  202  which  is  based 
on  his  or  her  wages  and  self-employment  income;  except  that  no 
such  surviving  spouse  or  child  shall  be  entitled  under  section  202  to 
any  monthly  benefit  in  the  computation  of  which  such  service  is 
included  by  reason  of  this  subsection  (A)  unless  such  surviving 
spouse  or  child  after  December  1956  waives  his  or  her  right  to  re- 
ceive such  annuity,  or  (B)  for  any  month  prior  to  the  first  month 
with  respect  to  which  the  [Civil  Service  Commission]  Director  of 
the  Office  of  Personnel  Management  certifies  to  the  Secretary  [of 
Health,  Education,  and  Welfare]  that  (by  reason  of  such  waiver) 
no  further  annuity  will  be  paid  to  such  surviving  spouse  or  child 
under  such  subchapter  III  on  the  basis  of  such  veteran's  military  or 
civilian  service.  Any  such  waiver  shall  be  irrevocable. 

******* 

VOLUNTARY  AGREEMENTS  FOR  COVERAGE  OF  STATE  AND  LOCAL 

EMPLOYEES 

Purpose  of  Agreement 

Sec.  218.  (a)(1)  The  Secretary  [of  Health,  Education,  and  Wel- 
fare] shall,  at  the  request  of  any  State,  enter  into  an  agreement 
with  such  State  for  the  purpose  of  extending  the  insurance  system 
established  by  this  title  to  services  performed  by  individuals  as  em- 
ployees of  such  State  or  any  political  subdivision  thereof.  Each 
such  agreement  shall  contain  such  provisions,  not  inconsistent  with 
the  provisions  of  this  section,  as  the  State  may  request. 

******* 
Services  Covered 

(c)(1)  *  *  *. 

******* 

(4)  The  Secretary  [of  Health,  Education,  and  Welfare]  shall,  at 
the  request  of  any  State,  modify  the  agreement  with  such  State  so 
as  to  (A)  include  any  coverage  group  to  which  the  agreement  did 
not  previously  apply,  or  (B)  include,  in  the  case  of  any  coverage 
group  to  which  the  agreement  applies,  services  previously  excluded 
from  the  agreement;  but  the  agreement  as  to  modified  may  not  be 
inconsistent  with  the  provisions  of  this  section  applicable  in  the 
case  of  an  original  agreement  with  a  State.  A  modification  of  an 
agreement  pursuant  to  clause  (B)  of  the  preceding  sentence  may 
apply  to  individuals  to  whom  paragraph  (3)(B)  is  applicable  (wheth- 
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er  or  not  the  previous  exclusion  of  the  service  of  such  individuals 
was  pursuant  to  such  paragraph),  but  only  if  such  individuals  are, 
on  the  effective  date  specified  in  such  modification,  ineligible  to  be 
members  of  any  retirement  system  or  if  the  modification  with  re- 
spect to  such  individuals  is  pursuant  to  subsection  (d)(3). 

******* 

Positions  Covered  By  Retirement  Systems 

(d)  (1)  *  *  * 

******* 

(3)  Notwithstanding  paragraph  (1),  an  agreement  with  a  State 
may  be  made  applicable  (either  in  the  original  agreement  or  by 
any  modification  thereof)  to  service  performed  by  employees  in  po- 
sitions covered  by  a  retirement  system  (including  positions  speci- 
fied in  paragraph  (4)  but  not  including  positions  excluded  by  pursu- 
ant to  paragraph  (5)),  if  the  governor  of  the  State,  or  an  official  of 
the  State  designated  by  him  for  the  purpose,  certifies  to  the  Secre- 
tary [of  Health,  Education,  and  Welfare]  that  the  following  condi- 
tions have  been  met: 

(A)  A  referendum  by  secret  written  ballot  was  held  on  the 
question  of  whether  service  in  positions  covered  by  such  retire- 
ment system  should  be  excluded  from  or  included  under  an 
agreement  under  this  section; 

(B)  An  opportunity  to  vote  in  such  referendum  was  given 
(and  was  limited)  to  eligible  employees; 

(C)  Not  less  than  ninety  days'  notice  of  such  referendum  was 
given  to  all  such  employees; 

(D)  Such  referendum  was  conducted  under  the  supervision  of 
the  governor  or  an  agency  or  individual  designated  by  him; 
and 

(E)  A  majority  of  the  eligible  employees  voted  in  favor  of  in- 
cluding service  in  such  positions  under  an  agreement  under 
this  section. 

An  employee  shall  be  deemed  an  "eligible  employee'  '  for  purposes 
of  any  referendum  with  respect  to  any  retirement  system  if,  at  the 
time  such  referendum  was  held,  he  was  in  a  position  covered  by 
such  retirement  system  and  was  a  member  of  such  system,  and  if 
he  was  in  such  a  position  at  the  time  notice  of  such  referendum 
was  given  as  required  by  clause  (C)  of  the  preceding  sentence; 
except  that  he  shall  not  be  deemed  an  *  'eligible  employee"  if,  at  the 
time  the  referendum  was  held,  he  was  in  a  position  to  which  the 
State  agreement  already  applied,  or  if  he  was  in  a  position  ex- 
cluded by  or  pursuant  to  paragraph  (5).  No  referendum  with  re- 
spect to  a  retirement  system  shall  be  valid  for  purposes  of  this 
paragraph  unless  held  within  the  two-year  period  which  ends  on 
the  date  of  execution  of  the  agreement  or  modification  which  ex- 
tends the  insurance  system  established  by  this  title  to  such  retire- 
ment system,  nor  shall  any  referendum  with  respect  to  a  retire- 
ment system  be  valid  for  purposes  of  this  paragraph  if  held  less 
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than  one  year  after  the  last  previous  referendum  held  with  respect 
to  such  retirement  system. 

******* 

(7)  The  certification  by  the  governor  (or  an  official  of  the  State 
designated  by  him  for  the  purpose)  required  under  paragraph  (3) 
shall  be  deemed  to  have  been  made,  in  the  case  of  a  division  or 
part  (created  under  subparagraph  (C)  of  paragraph  (6)  or  the  corre- 
sponding provision  of  prior  law)  consisting  of  the  positions  of  mem- 
bers of  a  retirement  system  who  desire  coverage  under  the  agree- 
ment under  this  section,  if  the  governor  (or  the  official  so  designat- 
ed) certifies  to  the  Secretary  [of  Health,  Education,  and  Welfare] 
that— 

(A)  an  opportunity  to  vote  by  written  ballot  on  the  question 
of  whether  they  wish  to  be  covered  under  an  agreement  under 
this  section  was  given  to  all  individuals  who  were  members  of 
such  system  at  the  time  the  vote  was  held; 

(B)  not  less  than  ninety  days'  notice  of  such  vote  was  given 
to  all  individuals  who  were  members  of  such  system  on  the 
date  the  notice  was  issued; 

(C)  the  vote  was  conducted  under  the  supervision  of  the  gov- 
ernor or  an  agency  or  individual  designated  by  him;  and 

(D)  such  system  was  divided  into  two  parts  or  divisions  in  ac- 
cordance with  the  provisions  of  subaragraphs  (C)  and  (D)  of 
paragraph  (6)  or  the  corresponding  provision  of  prior  law. 

For  purposes  of  this  paragraph,  an  individual  in  a  position  to 
which  the  State  agreement  already  applied  or  in  a  position  ex- 
cluded by  or  pursuant  to  paragraph  (5)  shall  not  be  considered  a 
member  of  the  retirement  system. 

******* 

Deposits  in  Trust  Fund;  Adjustments 

(h)(1)  All  amounts  received  by  the  Secretary  of  the  Treasury 
under  an  agreement  made  pursuant  to  this  section  shall  be  deposit- 
ed in  the  Trust  Funds  and  the  Federal  Hospital  Insurance  Trust 
Fund  in  the  ratio  in  which  amounts  are  appropriated  to  such 
Funds  pursuant  to  subsection  (a)(3)  of  setion  201,  subsection  (b)(1)  of 
such  section,  and  subsection  (a)(1)  of  section  1817,  respectively. 

(2)  If  more  or  less  than  the  correct  amount  due  under  an  agree- 
ment made  pursuant  to  this  section  is  paid  with  respect  to  any  pay- 
ment of  remuneration,  proper  adjustments  with  respect  to  the 
amount  due  under  such  agreement  shall  be  made,  without  interest, 
in  such  manner  and  at  such  times  as  may  be  prescribed  by  regula- 
tions of  the  Secretary  [of  Health,  Education,  and  Welfare] . 

(3)  If  an  overpayment  cannot  be  adjusted  under  paragraph  (2), 
the  amount  thereof  and  the  time  or  times  it  is  to  be  paid  shall  be 
certified  by  the  Secretary  [of  Health,  Education,  and  Welfare]  to 
the  Managing  Trustee,  and  the  Managing  Trustee,  through  the 
Fiscal  Service  of  the  Treasury  Department  and  prior  to  any  action 
thereon  by  the  General  Accounting  Office,  shall  make  payent  in  ac- 
cordance with  such  certification.  The  Managing  Trustee  shall  not 
be  held  personally  liable  for  any  payment  or  payments  made  in  ac- 
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cordance  with  a  certification  by  the  Secretary  [of  Health,  Educa- 
tion, and  Welfare] . 

Regulations 

(i)  Regulations  of  the  Secretary  [of  Health,  Education,  and  Wel- 
fare] to  carry  out  the  purposes  of  this  section  shall  be  designed  to 
make  the  requirements  imposed  on  States  pursuant  to  this  section 
the  same,  so  far  as  practicable,  as  those  imposed  on  employers  pur- 
suant to  this  title  and  [subchapter  A  or  E  of  chapter  9  of  the  In- 
ternal Revenue  Code]  chapter  21  and  subtitle  F  of  the  Internal 
Revenue  Code  of  1954- 

Failure  To  Make  Payments 

(j)  In  case  any  State  does  not  make,  at  the  time  or  times  due,  the 
payments  provided  for  under  an  agreement  pursuant  to  this  sec- 
tion, there  shall  be  added,  as  part  of  the  amounts  due,  interest  at 
the  rate  of  6  per  centum  per  annum  from  the  date  due  until  paid, 
and  the  Secretary  [of  Health,  Education,  and  Welfare]  may,  in 
his  discretion,  deduct  such  amounts  plus  interest  from  any 
amounts  certified  by  him  to  the  Secretary  of  the  Treasury  for  pay- 
ment to  such  State  under  any  other  provision  of  this  Act.  Amounts 
so  deducted  shall  be  deemed  to  have  been  paid  to  the  State  under 
such  other  provision  of  this  Act.  Amounts  equal  to  the  amounts  de- 
ducted under  this  subsection  are  hereby  appropriated  to  the  Trust 
Funds  in  the  ratio  in  which  amounts  are  deposited  in  such  Funds 
pursuant  to  subsection  (h)(1). 

Instrumentalities  of  Two  or  More  States 

(k)(l)  The  Secretary  [of  Health,  Education,  and  Welfare]  may, 
at  the  request  of  any  instrumentality  of  two  or  more  States,  enter 
into  an  agreement  with  such  instrumentality  for  the  purpose  of  ex- 
tending the  insurance  system  established  by  this  title  to  services 
performed  by  individuals  as  employees  of  such  instrumentality. 
Such  agreement,  to  the  extent  practicable,  shall  be  governed  by  the 
provisions  of  this  section  applicable  in  the  case  of  an  agreement 
with  a  State. 

******* 

Delegation  of  Functions 

(1)  The  Secretary  [of  Health,  Education,  and  Welfare]  is  author- 
ized, pursuant  to  agreement  with  the  head  of  any  Federal  agency, 
to  delegate  any  of  his  functions  under  this  section  to  any  officer  or 
employee  of  such  agency  and  otherwise  to  utilize  the  services  and 
facilities  of  such  agency  in  carrying  out  such  functions,  and  pay- 
ment therefor  shall  be  in  advance  or  by  way  of  reimbursement,  as 
may  be  provided  in  such  agreement. 

******* 
Policemen  and  Firemen  in  Certain  States 


(p)(D*  *  * 
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(2)  A  State,  not  otherwise  listed  by  name  in  paragraph  (1),  shall 
be  deemed  to  be  a  State  listed  in  such  paragraph  for  the  purpose  of 
extending  coverage  under  this  title  to  service  in  firemen's  positions 
covered  by  a  retirement  system,  if  the  governor  of  the  State,  or  an 
official  of  the  State  designated  by  him  for  the  purpose,  certifies  to 
the  Secretary  [of  Health,  Education,  and  Welfare]  that  the  over- 
all benefit  protection  of  the  employees  in  such  positions  would  be 
improved  by  reason  of  the  extension  of  such  coverage  to  such  em- 
ployees. Notwithstanding  the  provisions  of  the  second  sentence  of 
such  paragraph  (1),  such  firemen's  positions  shall  be  deemed  a  sep- 
arate retirement  system  and  no  other  positions  shall  be  included  in 
such  system. 

******* 
Time  Limitations  on  Assessments 

(q)(D*  *  * 

******* 

(4)  An  assessment  of  an  amount  due  made  by  the  Secretary  after 
the  expiration  of  the  period  specified  in  paragraph  (2)  shall  never- 
theless be  deemed  to  have  been  made  within  such  period  if— 

(A)  before  the  expiration  of  such  period  (or,  if  it  has  previous- 
ly been  extended  under  this  paragraph,  of  such  period  as  so  ex- 
tended), the  State  and  the  Secretary  agree  in  writing  to  an  ex- 
tension of  such  period  (or  extended  period)  and,  subject  to  such 
conditions  as  may  be  agreed  upon,  the  Secretary  makes  the  as- 
sessment prior  to  the  expiration  of  such  extension;  or 

(B)  within  the  365  days  immediately  preceding  the  expiration 
of  such  period  (or  extended  period)  the  State  pays  to  the  Secre- 
tary of  the  Treasury  less  than  the  correct  amount  due  under 
an  agreement  pursuant  to  this  section  with  respect  to  wages 
paid  to  individuals  in  a  calendar  year  as  members  of  a  cover- 
age group,  and  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  makes  the  assessment,  ad- 
justed to  take  into  account  the  amount  paid  by  the  State,  no 
later  than  the  365th  day  after  the  day  the  State  made  payment 
to  the  Secretary  of  the  Treasury;  but  the  Secretary  of  [Health, 
Education,  and  Welfare]  Health  and  Human  Services  shall 
make  such  assessment  only  with  respect  to  the  wages  paid  to 
such  individuals  in  such  calendar  year  as  members  of  such  cov- 
erage group;  or 

(C)  pursuant  to  subparagraph  (A)  or  (B)  of  section  205(c)(5)  he 
includes  in  his  records  an  entry  with  respect  to  wages  for  an 
individual,  but  only  if  such  assessment  is  limited  to  the 
amount  due  with  respect  to  such  wages  and  is  made  within  the 
period  such  entry  could  be  made  in  such  records  under  such 
subparagraph. 

(6)  The  Secretary  shall  accept  wage  reports  filed  by  a  State  under 
an  agreement  pursuant  to  this  section  or  regulations  of  the  Secre- 
tary thereunder,  after  the  expiration  of  the  period  specified  in 
paragraph  (2)  or  such  period  as  extended  pursuant  to  paragraph  (4), 
with  respect  to  wages  which  are  paid  to  individuals  performing 
services  as  employees  in  a  coverage  group  included  in  the  agree- 
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ment  and  for  payment  in  connection  with  which  the  State  is  not 
liable  by  reason  of  paragraph  (2),  only  if  the  State — 

(A)  pays  to  the  Secretary  of  the  Treasury  the  amount  due 
under  such  agreement  with  respect  to  such  wages,  and 

(B)  agrees  in  writing  with  the  Secretary  of  [Health,  Educa- 
tion, and  Welfare]  Health  and  Human  Services  to  an  exten- 
sion of  the  period  specified  in  paragraph  (2)  with  respect  to 
wages  paid  to  all  individuals  performing  services  as  employees 
in  such  coverage  group  in  the  period  or  periods  designated  by 
the  State  in  such  wage  reports  as  the  period  or  periods  in 
which  such  wages  were  paid.  If  the  State  so  agrees,  the  period 
specified  in  paragraph  (2),  or  such  period  as  extended  pursuant 
to  paragraph  (4),  shall  be  extended  until  such  time  as  the  Sec- 
retary notifies  the  State  that  such  wage  reports  have  been  ac- 
cepted. 

******* 

Time  Limitation  on  Credits  and  Refunds 

(r)(l)  No  credit  or  refund  of  an  overpayment  by  a  State  under  an 
agreement  pursuant  to  this  section  with  respect  to  wages  paid  or 
alleged  to  have  been  paid  to  an  individual  as  a  member  of  a  cover- 
age group  in  a  calendar  year  shall  be  allowed  after  the  expiration 
of  the  latest  of  the  following  periods — 

(A)  three  years,  three  months,  and  fifteen  days  after  the  year 
in  which  such  wages  were  paid  or  alleged  to  have  been  paid,  or 

(B)  three  years  after  the  date  the  payment  which  included 
such  overpayment  became  due  under  such  agreement  with  re- 
spect to  the  wages  paid  or  alleged  to  have  been  paid  to  such 
individual  as  a  member  of  such  coverage  group  in  such  calen- 
dar year,  or 

(C)  two  years  after  such  overpayment  was  made  to  the  Secre- 
tary of  the  Treasury,  or 

(D)  three  years,  three  months,  and  fifteen  days  after  the  year 
following  the  year  in  which  this  subsection  is  enacted, 

unless  prior  to  the  expiration  of  such  period  a  claim  for  such  credit 
or  refund  is  filed  with  the  Secretary  of  [Health,  Education,  and 
Welfare]  Health  and  Human  Services  by  the  State. 

******* 

DISABILITY  DETERMINATIONS 

Sec.  221.  (a)(1)  *  *  * 

******* 

(d)  [Any]  (1)  Except  in  cases  to  which  paragraph  (2)  applies,  any 
individual  dissatisfied  with  any  determination  under  subsection  (a), 
(b),  (c),  or  (g)  shall  be  entitled  to  a  hearing  thereon  by  the  Secretary 
to  the  same  extent  as  is  provided  in  section  205(b)  with  respect  to 
decisions  of  the  Secretary,  and  to  judicial  review  of  the  Secretary's 
final  decision  after  such  hearing  as  is  provided  in  section  205(g). 
(2)(A)  In  any  case  where — 

(i)  an  individual  is  a  recipient  of  disability  insurance  bene- 
fits, child's,  widow's,  or  widower's  insurance  benefits  based  on 


1139 

disability,  mothers  or  fathers  insurance  benefits  based  on  the 
disability  of  the  mothers  or  fathers  child  who  has  attained  age 
16,  or  benefits  under  title  XVIII  based  on  disability,  and 

(ii)  the  physical  or  mental  impairment  on  the  basis  of  which 
such  benefits  are  payable  is  determined  by  a  State  agency  (or 
the  Secretary  in  a  case  to  which  subsection  (g)  applies)  to  have 
ceased,  not  to  have  existed,  or  to  no  longer  be  disabling, 

such  individual  shall  be  entitled  to  notice  and  opportunity  for 

review  as  provided  in  this  paragraph. 
(B)(i)  Any  determination  referred  to  in  subparagraph  (A)(ii) — 

(I)  which  has  been  prepared  for  issuance  under  this  section  by 
a  State  agency  (or  the  Secretary)  for  the  purpose  of  providing  a 
basis  for  a  decision  of  the  Secretary  with  regard  to  the  individ- 
uals continued  rights  to  benefits  under  this  title  (including  any 
decision  as  to  whether  an  individuals  rights  to  benefits  are  ter- 
minated or  otherwise  changed),  and 

(II)  which  is  in  whole  or  in  part  unfavorable  to  such  individ- 
ual, 

shall  remain  pending  until  after  the  notice  and  opportunity  for 
review  provided  in  this  subparagraph. 

(ii)  Any  such  pending  determination  shall  contain  a  statement  of 
the  case,  in  understandable  language,  setting  forth  a  discussion  of 
the  evidence  and  stating  such  determination,  the  reason  or  reasons 
upon  which  such  determination  is  based,  the  right  to  a  review  of 
such  determination  (including  the  right  to  make  a  personal  appear- 
ance as  provided  in  this  subparagraph),  the  right  to  submit  addi- 
tional evidence  prior  to  or  during  such  review  as  provided  in  this 
clause,  and  that,  if  such  review  is  not  requested,  the  individual  will 
not  be  entitled  to  a  hearing  on  such  determination  and  such  deter- 
mination will  be  the  disability  determination  upon  which  the  final 
decision  of  the  Secretary  on  entitlement  will  be  based.  Such  state- 
ment of  the  case  shall  be  transmitted  in  writing  to  such  individual. 
Upon  request  by  any  such  individual,  or  by  a  wife,  divorced  wife, 
widow,  surviving  divorced  wife,  surviving  divorced  mother,  hus- 
band, divorced  husband,  widower,  surviving  divorced  husband,  sur- 
viving divorced  father,  child,  or  parent,  who  makes  a  showing  in 
writing  that  his  or  her  rights  may  be  prejudiced  by  such  determina- 
tion, he  or  she  shall  be  entitled  to  a  review  by  the  State  agency  (or 
the  Secretary  in  a  case  to  which  subsection  (g)  applies)  of  such  deter- 
mination, including  the  right  of  such  individual  to  make  a  personal 
appearance,  and  may  submit  additional  evidence  for  purposes  of 
such  review  prior  to  or  during  such  review.  Any  such  request  must 
be  filed  within  30  days  after  notice  of  the  pending  determination  is 
received  by  the  individual  making  such  request.  Any  review  carried 
out  by  a  State  agency  under  this  subpargraph  shall  be  made  in  ac- 
cordance with  the  pertinent  provisions  of  this  title  and  regulations 
thereunder. 

(Hi)  A  review  under  this  subparagraph  shall  include  a  review  of 
evidence  and  medical  history  in  the  record  at  the  time  such  disabil- 
ity determination  is  pending,  shall  examine  any  new  medical  evi- 
dence submitted  or  obtained  for  purposes  of  the  review,  and  shall 
afford  the  individual  requesting  the  review  the  opportunity  to  make 
a  personal  appearance  with  respect  to  the  case  at  a  place  which  is 
reasonably  accessible  to  such  individual. 
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(iv)  On  the  basis  of  the  review  carried  out  under  this  subpara- 
graph, the  State  agency  (or  the  Secretary  in  a  case  to  which  subsec- 
tion (g)  applies)  shall  affirm  or  modify  the  pending  determination 
and  issue  the  pending  determination,  as  so  affirmed  or  modified,  as 
the  disability  determination  under  subsection  (a),  (c),  (g),  or  (h)  (as 
applicable). 

(C)  Any  disability  determination  described  in  subparagraph  (A)(ii) 
which  is  issued  by  the  State  agency  (or  the  Secretary)  and  which  is 
in  whole  or  in  part  unfavorable  to  the  individual  requesting  the 
review  shall  contain  a  statement  of  the  case,  in  understandable  lan- 
guage, setting  forth  a  discussion  of  the  evidence,  and  stating  the  de- 
termination, the  reason  or  reasons  upon  which  the  determination  is 
based,  the  right  (in  the  case  of  an  individual  who  has  exercised  the 
right  to  review  under  subparagraph  (B))  of  such  individual  to  a 
hearing  under  subparagraph  (D),  and  the  right  to  submit  additional 
evidence  prior  to  or  at  such  a  hearing.  Such  statement  of  the  case 
shall  be  transmitted  in  writing  to  such  individual  and  his  or  her 
representative  (if  any). 

(D) (i)  An  individual  who  has  exercised  the  right  to  review  under 
subparagraph  (B)  and  who  is  dissatisfied  with  the  disability  deter- 
mination referred  to  in  subparagraph  (C)  shall  be  entitled  to  a  hear- 
ing thereon  to  the  same  extent  as  is  provided  in  section  205(b)  with 
respect  to  decisions  of  the  Secretary  on  which  hearings  are  required 
under  such  section,  and  to  judicial  review  of  the  Secretary's  final 
decision  after  such  hearing  as  is  provided  in  section  205(g).  Nothing 
in  this  section  shall  be  construed  to  deny  an  individual  his  or  her 
right  to  notice  and  opportunity  for  hearing  under  section  205(b)  with 
respect  to  matters  other  than  the  determination  referred  to  in  sub- 
paragraph (A)(ii). 

(ii)  Any  hearing  referred  to  in  clause  (i)  shall  be  held  before  an 
administrative  law  judge  who  has  been  duly  appointed  in  accord- 
ance with  section  3105  of  title  5,  United  States  Code. 

(e)  Each  State  which  is  making  disability  determinations  under 
subsection  (a)(1)  under  this  section  shall  be  entitled  to  receive  from 
the  Trust  Funds,  in  advance  or  by  way  of  reimbursement,  as  deter- 
mined by  the  Secretary,  the  cost  to  the  State  of  making  disability 
determinations  under  subsection  (a)(1).  The  Secretary  shall  from 
time  to  time  certify  such  amount  as  is  necessary  for  this  purpose  to 
the  Managing  Trustee,  reduced  or  increased,  as  the  case  may  be,  by 
any  sum  (for  which  adjustment  hereunder  has  not  previously  been 
made)  by  which  the  amount  certified  for  any  prior  period  was 
greater  or  less  than  the  amount  which  should  have  been  paid  to 
the  State  under  this  subsection  for  such  period;  and  the  Managing 
Trustee,  prior  to  audit  or  settlement  by  the  General  Accounting 
Office,  shall  make  payment  from  the  Trust  Funds  at  the  time  or 
times  fixed  by  the  Secretary,  in  accordance  with  such  certification. 
Appropriate  adjustments  between  the  Federal  Old- Age  and  Survi- 
vors Insurance  Trust  Fund  and  the  Federal  Disability  Insurance 
Trust  Fund  with  respect  to  the  payments  made  under  this  subsec- 
tion shall  be  made  in  accordance  with  paragraph  (1)  of  subsection 
(g)  of  section  201  (but  taking  into  account  any  refunds  under  sub- 
section (f)  of  this  section)  to  insure  that  the  [Federal  Disability 
Trust  Fund  is  charged]  Federal  Disability  Insurance  Trust  Fund  is 
charged  with  all  expenses  incurred  which  are  attributable  to  the 
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administration  of  section  223  and  the  Federal  Old-Age  and  Survi- 
vors Insurance  Trust  Fund  is  charged  with  all  other  expenses. 

******* 

E(i)3  (hXX)  In  any  case  where  an  individual  is  or  has  been  deter- 
mined to  be  under  a  disability,  the  case  shall  be  reviewed  by  the 
applicable  State  agency  or  the  Secretary  (as  may  be  appropriate), 
for  purposes  of  continuing  eligibility,  at  least  once  every  3  years, 
subject  to  paragraph  (2);  except  that  where  a  finding  has  been 
made  that  such  disability  is  permanent,  such  reviews  shall  be  made 
at  such  times  as  the  Secretary  determines  to  be  appropriate.  Re- 
views of  cases  under  the  preceding  sentence  shall  be  in  addition  to, 
and  shall  not  be  considered  as  a  substitute  for,  any  other  reviews 
which  are  required  or  provided  for  under  or  in  the  administration 
of  this  title. 

(2)  The  requirement  of  paragraph  (1)  that  cases  be  reviewed  at 
least  every  3  years  shall  not  apply  to  the  extent  that  the  Secretary 
determines,  on  a  State-by-State  basis,  that  such  requirement  should 
be  waived  to  insure  that  only  the  appropriate  number  of  such  cases 
are  reviewed.  The  Secretary  shall  determine  the  appropriate 
number  of  cases  to  be  reviewed  in  each  State  after  consultation 
with  the  State  agency  performing  such  reviews,  based  upon  the 
backlog  of  pending  reviews,  the  projected  number  of  new  applica- 
tions for  disability  insurance  benefits,  and  the  current  and  project- 
ed staffing  levels  of  the  State  agency,  but  the  Secretary  shall  pro- 
vide for  a  waiver  of  such  requirement  only  in  the  case  of  a  State 
which  makes  a  good  faith  effort  to  meet  proper  staffing  require- 
ments for  the  State  agency  and  to  process  case  reviews  in  a  timely 
fashion.  The  Secretary  shall  report  annually  to  the  Committee  on 
Finance  of  the  Senate  and  the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  with  respect  to  the  determinations 
made  by  the  Secretary  under  the  preceding  sentence. 

(3)  The  Secretary  shall  report  semiannually  to  the  Committee  on 
Finance  of  the  Senate  and  the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  with  respect  to  the  number  of  re- 
views of  continuing  disability  carried  out  under  paragraph  (1),  the 
number  of  such  reviews  which  result  in  an  initial  termination  of 
benefits,  the  number  of  requests  for  reconsideration  of  such  initial 
termination  or  for  a  hearing  with  respect  to  such  termination 
under  subsection  (d),  or  both,  and  the  number  of  such  initial  termi- 
nations which  are  overturned  as  the  result  of  a  reconsideration  or 
hearing. 

(i)  A  determination  under  subsection  (a),  (c),  (g),  or  (h)  that  an  in- 
dividual is  not  under  a  disability  by  reason  of  a  mental  impairment 
shall  be  made  only  if,  before  its  issuance  by  the  State  (or  the  Secre- 
tary), a  qualified  psychiatrist  or  psychologist  who  is  employed  by  the 
State  agency  or  the  Secretary  (or  whose  services  are  contracted  for  by 
the  state  agency  or  the  Secretary)  has  completed  the  medical  portion 
of  the  case  review,  including  any  applicable  residual  functional  ca- 
pacity assessment 

(j)  The  Secretary  shall  prescribe  regulations  which  set  forth,  in 
detail — 

(1)  the  standards  to  be  utilized  by  State  disability  determina- 
tion services  and  Federal  personnel  in  determining  when  a  con- 
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sultative  examination  should  be  obtained  in  connection  with 
disability  determinations; 

(2)  standards  for  the  type  of  referral  to  be  made;  and 

(3)  procedures  by  which  the  Secretary  will  monitor  both  the 
referral  processes  used  and  the  product  of  professionals  to 
whom  cases  are  referred. 

Nothing  in  this  subsection  shall  be  construed  to  preclude  the  issu- 
ance, in  accordance  with  section  533(b)(A)  of  title  5,  United  States 
Code,  of  interpretive  rules,  general  statements  of  policy,  and  rules  of 
agency  organization  relating  to  consultative  examinations  if  such 
rules  and  statements  are  consistent  with  such  regulations. 

REHABILITATION  SERVICES 

Referral  for  Rehabilitation  Services 

Sec.  222.  (a)  It  is  hereby  declared  to  be  the  policy  of  the  Congress 
that  disabled  individuals  applying  for  a  determination  of  disability, 
and  disabled  individuals  who  are  entitled  to  child's  insurance  bene- 
fits, widow's  insurance  benefits,  or  widower's  insurance  benefits, 
shall  be  promptly  referred  to  the  State  agency  or  agencies  adminis- 
tering of  supervising  the  administration  of  the  State  plan  approved 
under  [the  Vocational  Rehabilitation  Act]  title  I  of  the  Rehabili- 
tation Act  of  1973  for  necessary  vocational  rehabilitation  services, 
to  the  end  that  the  maximum  number  of  such  individuals  may  be 
rehabilitated  into  productive  activity. 

Deductions  on  Account  of  Refusal  To  Accept  Rehabilitation 

Services 

(b)(1)  Deductions,  in  such  amounts  and  at  such  time  or  times  as 
the  Secretary  shall  determine,  shall  be  made  from  any  payment  or 
payments  under  this  title  to  which  an  individual  is  entitled,  until 
the  total  of  such  deductions  equals  such  individual's  benefit  or 
benefits  under  sections  202  and  223  for  any  month  in  which  such 
individual,  if  a  child  who  has  attained  the  age  of  eighteen  and  is 
entitled  to  child's  insurance  benefits,  a  widow,  widower,  surviving 
divorced  wife,  or  surviving  divorced  husband  who  has  not  attained 
age  60,  or  an  individual  entitled  to  disability  insurance  benefits,  re- 
fuses without  good  cause  to  accept  rehabilitation  services  available 
to  him  under  a  State  plan  approved  under  [the  Vocational  Reha- 
bilitation Act]  title  I  of  the  Rehabilitation  Act  of  1973.  Any  indi- 
vidual who  is  a  member  or  adherent  of  any  recognized  church  or 
religious  sect  which  teaches  its  members  or  adherents  to  rely 
solely,  in  the  treatment  and  cure  of  any  physical  or  mental  impair- 
ment, upon  prayer  or  spiritual  means  through  the  application  and 
use  of  the  tenets  or  teachings  of  such  church  or  sect,  and  who, 
solely  because  of  his  adherence  to  the  teachings  or  tenets  of  such 
church,  or  sect,  refuses  to  accept  rehabilitation  services  available  to 
him  under  a  State  plan  approved  under  [the  Vocational  Rehabili- 
tation Act]  title  I  of  the  Rehabilitation  Act  of  1973,  shall,  for  the 
purposes  of  the  first  sentence  of  this  subsection,  be  deemed  to  have 
done  so  good  cause. 
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(3)  Deductions  shall  be  made  from  any  wife's,  husband's,  or 
child's  insurance  benefit,  based  on  the  wages  and  self-employment 
income  of  an  individual  entitled  to  disability  insurance  benefits,  to 
which  a  wife,  divorced  wife,  husband,  divorced  husband,  or  child  is 
entitled,  until  the  total  of  such  deductions  [equal]  equals  such 
wife's,  husband's,  or  child's  insurance  benefit  or  benefits  under  sec- 
tion 202  for  any  month  in  which  the  individual,  on  the  basis  of 
whose  wages  and  self-employment  income  such  benefit  was  pay- 
able, refuses  to  accept  rehabilitation  services  and  deductions,  on  ac- 
count of  such  refusal,  are  imposed  under  paragraph  (1). 

(4)  The  provisions  of  paragraph  (1)  shall  not  apply  to  any  child 
entitled  to  benefits  under  section  202(d),  if  he  has  attained  the  age 
of  18  but  has  not  attained  the  age  of  22,  for  any  month  during 
which  he  is  a  full-time  elementary  or  secondary  school  student  (as 
defined  and  determined  under  section  202(d)). 

Costs  of  Rehabilitation  Services  from  Trust  Funds 

(d)(1)  For  purposes  of  making  vocational  rehabilitation  services 
more  readily  available  to  disabled  individuals  who  are — 

(A)  entitled  to  disability  insurance  benefits  under  section 
223, 

(B)  entitled  to  child's  insurance  benefits  under  section  202(d) 
after  having  attained  age  18  (and  are  under  a  disability), 

(C)  entitled  to  widow's  insurance  benefits  under  section 
202(e)  prior  to  attaining  age  60,  or 

(D)  entitled  to  widower's  insurance  benefits  under  section 
202(f)  prior  to  attaining  60, 

to  the  end  that  savings  will  accrue  to  the  Trust  Funds  as  a  result 
of  rehabilitating  such  individuals  [into  substantial  gainful  activi- 
ty], there  are  authorized  to  be  transferred  from  the  Federal  Old- 
Age  and  Survivors  Insurance  Trust  Fund  and  the  Federal  Disabil- 
ity Insurance  Trust  Fund  each  fiscal  such  sums  as  may  be  neces- 
sary to  enable  the  Secretary  to  reimburse  the  State  for  the  reason- 
able and  necessary  costs  of  vocational  rehabilitation  services  fur- 
nished such  individual  (including  services  during  their  waiting  pe- 
riods), under  a  State  plan  for  vocational  rehabilitation  services  ap- 
proved under  title  I  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  701 
et  seq.),  [which  results  in  their  performance  of  substantial  gainful 
activity  which  lasts  for  a  continuous  period  of  nine  months]  (i)  in 
cases  where  the  furnishing  of  such  services  results  in  the  perform- 
ance by  such  individuals  of  substantial  gainful  activity  for  a  con- 
tinous  period  of  nine  months,  (ii)  in  cases  where  such  individuals 
received  benefits  as  a  result  of  section  225(b)  (except  that  no  reim- 
bursement under  this  paragraph  shall  be  made  for  services  fur- 
nished to  any  individual  receiving  such  benefits  for  any  period  after 
the  close  of  such  individual's  ninth  consecutive  month  of  substan- 
tial gainful  activity  or  the  close  of  the  month  in  which  his  or  her 
entitlement  to  such  benefits  ceases,  whichever  first  occurs),  and  (Hi) 
in  cases  where  such  individuals,  without  good  cause,  refuse  to 
accept  vocational  rehabilitation  services  or  fail  to  cooperate  in  such 
a  manner  as  to  preclude  their  successful  rehabilitation  The  determi- 
nation that  the  vocational  rehabilitation  services  contributed  to  the 
successful  return  of  such  individuals  to  substantial  gainful  activity, 
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the  determination  that  an  individual,  without  good  cause,  refused 
to  accept  vocational  rehabilitation  services  or  failed  to  cooperate  in 
such  a  manner  as  to  preclude  successful  rehabilitation,  and  the  de- 
termination of  the  amount  of  costs  to  be  reimbursed  under  this 
subsection  shall  be  made  by  the  Commissioner  of  Social  Security  in 
accordance  with  criteria  formulate  by  him. 

DISABILITY  INSURANCE  BENEFIT  PAYMENTS 

Disability  Insurance  Benefits 

Sec.  223.  (a)(1)  Every  individual  who— 

(A)  is  insured  for  disability  insurance  benefits  (as  determined 
under  subsection  (c)(1)), 

(B)  has  not  attained  the  retirement  age  (as  defined  in  section 

216(1)), 

(C)  has  filed  application  for  disability  insurance  benefits,  and 

(D)  is  under  a  disability  (as  defined  in  subsection  (d)) 

shall  be  entitled  to  a  disability  insurance  benefit  (i)  for  each  month 
beginning  with  the  first  month  after  [his]  his  or  her  waiting 
period  (as  defined  in  subsection  (c)(2))  in  which  [he]  such  individ- 
ual becomes  so  entitled  to  such  insurance  benefits,  or  (ii)  for  each 
month  beginning  with  the  first  month  during  all  of  which  [he] 
such  individual  is  under  a  disability  and  in  which  [he]  he  or  she 
becomes  so  entitled  to  such  insurance  benefits,  but  only  if  [he] 
such  individual  was  entitled  to  disability  insurance  benefits  which 
terminated,  or  had  a  period  of  disability  (as  defined  in  section 
216(i))  which  ceased,  within  the  60-month  period  preceding  the  first 
month  in  which  [he]  he  or  she  is  under  such  disability,  and 
ending  with  the  month  preceding  whichever  of  the  following 
months  is  the  earliest:  the  month  in  which  [he]  such  individual 
dies,  the  month  in  which  [he]  such  individual  attains  retirement 
age  (as  defined  in  section  216(1)),  or,  subject  to  subsection  (e),  the 
termination  month.  For  purposes  of  the  preceding  sentence,  the 
termination  month  for  any  individual  shall  be  the  third  month  fol- 
lowing the  month  in  which  [his]  disability  ceases;  except  that,  in 
the  case  of  an  individual  who  has  a  period  of  trial  work  which  ends 
as  determined  by  application  of  section  222(c)(4)(A),  the  termination 
month  shall  be  the  earlier  of  (I)  the  third  month  following  the  ear- 
liest month  after  the  end  of  such  period  of  trial  work  with  respect 
to  which  such  individual  is  determined  to  no  longer  be  suffering 
from  a  disabling  physical  or  mental  impairment,  or  (II)  the  third 
month  following  the  earliest  month  in  which  such  individual  en- 
gages or  is  determined  able  to  engage  in  substantial  gainful  activi- 
ty, but  in  no  event  earlier  than  the  first  month  occurring  after  the 
15  months  following  such  period  of  trial  work  in  which  [he]  such 
individual  engages  or  is  determined  able  to  engage  in  substantial 
gainful  activity.  No  payment  under  this  paragraph  may  be  made  to 
an  individual  who  would  not  meet  the  definition  of  disability  in 
subsection  (d)  except  for  paragraph  (1)(B)  thereof  for  any  month  in 
which  [he]  such  individual  engages  in  substantial  gainful  activi- 
ty, and  no  payment  may  be  made  for  such  month  under  subsection 
(b),  (c),  or  (d)  of  section  202  to  any  person  on  the  basis  of  the  wages 
and  self-employment  income  of  such  individual.  In  the  case  of  a  de- 
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ceased  individual,  the  requirement  of  subparagraph  (C)  may  be  sat- 
isfied by  an  application  for  benefits  filed  with  respect  to  such  indi- 
vidual within  3  months  after  the  month  in  which  [he]  such  indi- 
vidual died. 

(2)  Except  as  provided  in  section  202(q)  and  section  215(b)(2)(A)(ii), 
such  individual's  disability  insurance  benefit  for  any  month  shall 
be  equal  to  [his]  his  or  her  primary  insurance  amount  for  such 
month  determined  under  section  215  as  though  [he]  such  individ- 
ual had  attained  age  62  in — 

(A)  the  first  month  of  [his]  his  or  her  waiting  period,  or 

(B)  in  any  case  in  which  clause  (ii)  of  paragraph  (1)  of  this 
subsection  is  applicable,  the  first  month  for  which  [he]  he  or 
she  becomes  entitled  to  such  disability  insurance  benefits, 

and  as  though  [he]  such  individual  had  become  entitled  to  old- 
age  insurance  benefits  in  the  month  in  which  the  application  for 
disability  insurance  benefits  was  filed  and  [he]  he  or  she  was  enti- 
tled to  an  old-age  insurance  benefit  for  each  month  for  which  (pur- 
suant to  subsection  (b))  [he]  he  or  she  was  entitled  to  a  disability 
insurance  benefit.  For  the  purposes  of  the  preceding  sentence,  in 
the  case  of  an  individual  who  attained  age  62  in  or  before  the  first 
month  referred  to  in  subparagraph  (A)  of  (B)  of  such  sentence,  as 
the  case  may  be,  the  elapsed  years  referred  to  in  section  215(b)(3) 
shal  not  include  the  year  in  which  [he]  such  individual  attained 
age  62,  or  any  year  thereafter. 

Filing  of  Application 

(b)  An  application  for  disability  insurance  benefits  filed  before 
the  first  month  in  which  the  applicant  satisfies  the  requirements 
for  such  benefits  (as  prescribed  in  subsection  (a)(1))  shall  be  deemed 
a  valid  application  (and  shall  be  deemed  to  have  been  filed  in  such 
first  month)  only  if  the  applicant  satisfies  the  requirements  for 
such  benefits  before  the  Secretary  makes  a  final  decision  on  the  ap- 
plication and  no  request  under  section  205(b)  for  notice  and  oppor- 
tunity for  a  hearing  thereon  is  made,  or  if  such  a  request  is  made, 
before  a  decision  based  upon  the  evidence  adduced  at  the  hearing  is 
made  (regardless  of  whether  such  decision  becomes  the  final  deci- 
sion of  the  Secretary).  An  individual  who  would  have  been  entitled 
to  a  disability  insurance  benefit  for  any  month  had  [he]  he  or  she 
filed  application  therefor  before  the  end  of  such  month  shall  be  en- 
titled to  such  benefit  for  such  month  if  such  application  is  filed 
before  the  end  of  the  12th  month  immediately  succeeding  such 
month. 

Definitions  of  Insured  Status  and  Waiting  Period 

(c)  For  purposes  of  this  section — 

(1)  An  individual  shall  be  insured  for  disability  insurance 
benefits  in  any  month  if— 

(A)  [he]  such  individual  would  have  been  a  fully  in- 
sured individual  (as  defined  in  section  214)  had  [he]  he  or 
she  attained  age  62  and  filed  application  for  benefits  under 
section  202(a)  on  the  first  day  of  such  month,  and 
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[THE  INDENTATIONS  OF  THE  FOLLOWING  SUBPARA- 
GRAPH (B)  ARE  REALIGNED  BY  THE  BILL  TO  CONFORM 
TO  THE  PRECEDING  SUBPARAGRAPH.] 

(B)(i)[he]  such  individual  had  not  less  than  20  quarters 
of  coverage  during  the  40-quarter  period  which  ends  with 
the  quarter  in  which  such  month  occurred,  or 

(ii)  if  such  month  ends  before  the  quarter  in  which  [he  J 
such  individual  attains  (or  would  attain)  age  31,  not  less 
than  one-half  (and  not  less  than  6)  of  the  quarters  during 
the  period  ending  with  the  quarter  in  which  such  month 
occurred  and  beginning  after  [he]  he  or  she  attained  the 
age  of  21  were  quarters  of  coverage,  or  (if  the  number  of 
quarters  in  such  period  is  less  than  12)  not  less  than  6  of 
the  quarters  in  the  12-quarter  period  ending  with  such 
quarter  were  quarters  of  coverage,  or 

(iii)  in  the  case  of  an  individual  (not  otherwise  insured 
under  clause  (i))  who,  by  reason  of  section  216(i)(3)(B)(ii), 
had  a  prior  period  of  disability  that  began  during  a  period 
before  the  quarter  in  which  he  or  she  attained  age  31,  not 
less  than  one-half  of  the  quarters  beginning  after  such  in- 
dividual attained  age  21  and  ending  with  the  quarter  in 
which  such  month  occurs  are  quarters  of  coverage,  or  (if 
the  number  of  quarters  in  such  period  is  less  than  12)  not 
less  than  6  of  the  quarters  in  the  12-quarter  period  ending 
with  such  quarter  are  quarters  of  coverage; 

except  that  the  provisions  of  subparagraph  (B)  of  this  para- 
graph shall  not  apply  in  the  case  of  an  individual  who  is  blind 
(within  the  meaning  of  ' 'blindness''  as  defined  in  section 
216(i)(l)).  For  purposes  of  subparagraph  (B)  of  this  paragraph, 
when  the  number  of  quarters  in  any  period  is  an  odd  number, 
such  number  shall  be  reduced  by  one,  and  a  quarter  shall  not 
be  counted  as  part  of  any  period  if  any  part  of  such  quarter 
was  included  in  a  period  of  disability  unless  such  quarter  was  a 
quarter  of  coverage. 

(2)  The  term  '  'waiting  period"  means,  in  the  case  of  any  ap- 
plication for  disability  insurance  benefits,  the  earliest  period  of 
five  consecutive  calendar  months — 

(A)  throughout  which  the  individual  with  respect  to 
whom  such  application  is  filed  has  been  under  a  disability, 
and 

(B)  which  begins  not  earlier  than  with  the  first  day  of 
the  seventeenth  month  before  the  month  in  which  such  ap- 
plication is  filed  if  such  individual  is  insured  for  disability 
insurance  benefits  in  such  seventeenth  month,  or  (ii)  if 
[he]  such  individual  is  not  so  insured  in  such  month, 
which  begins  not  earlier  than  with  the  first  day  of  the  first 
month  after  such  seventeenth  month  in  which  [he]  he  or 
she  is  so  insured. 

Notwithstanding,  the  preceding  provisions  of  this  paragraph, 
no  waiting  period  may  begin  for  any  individual  before  January 
1,1957. 
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Definition  of  Disability 

(d)(1)  The  term  "disability"  means— 

(A)  inability  to  engage  in  any  substantial  gainful  activity  by 
reason  of  any  medically  determinable  physical  or  mental  im- 
pairment which  can  be  expected  to  result  in  death  or  which 
has  lasted  or  can  be  expected  to  last  for  a  continuous  period  of 
not  less  than  12  months;  or 

(B)  in  the  case  of  an  individual  who  has  attained  the  age  of 
55  and  is  blind  (within  the  meaning  of  "blindness"  as  defined 
in  section  216(i)(D),  inability  by  reason  of  such  blindness  to 
engage  in  substantial  gainful  activity  requiring  skills  or  abili- 
ties comparable  to  those  of  any  gainful  activity  in  which  [he] 
such  individual  has  previously  engaged  with  some  regularity 
and  over  a  substantial  period  of  time. 

(2)  For  purposes  of  paragraph  (1)(A) 

(A)  [an]  An  individual  (except  a  widow,  surviving  divorced 
wife,  widower,  or  surviving  divorced  husband  for  purposes  of 
section  202(e)  or  (f))  shall  be  determined  to  be  under  a  disabil- 
ity only  if  [his]  such  individual's  physical  or  mental  impair- 
ment or  impairments  are  of  such  severity  that  [he]  he  or  she 
is  not  only  unable  to  do  his  previous  work  but  cannot,  consider- 
ing [his]  his  or  her  age,  education,  and  work  experience, 
engage  in  any  other  kind  of  substantial  gainful  work  which 
exists  in  the  national  economy,  regardless  of  whether  such 
work  exists  in  the  immediate  area  in  which  [he]  such  indi- 
vidual lives,  or  whether  a  specific  job  vacancy  exists  for 
[him,]  such  individual,  or  whether  [he]  such  individual 
would  be  hired  if  [he]  he  or  she  applied  for  work.  For  pur- 
poses of  the  precedin  sentence  (with  respect  to  any  individual), 
"work  which  exists  in  the  national  economy"  means  work 
which  exists  in  significant  numbers  either  in  the  region  where 
such  individual  lives  or  in  several  regions  of  the  country. 

(B)  A  widow,  surviving  divorced  wife,  widower,  or  surviving 
divorced  husband  shall  not  be  determined  to  be  under  a  dis- 
ability (for  purposes  of  section  202  (e)  or  (f))  unless  his  or  her 
physical  or  mental  impairment  or  impairments  are  of  a  level 
of  severity  which  under  regulations  prescribed  by  the  Secre- 
tary is  deemed  to  be  sufficient  to  preclude  an  individual  from 
engaging  in  any  gainful  activity. 

(C)  In  determining  whether  an  individual's  physical  or 
mental  impairment  or  impairments  are  of  such  severity  that  he 
or  she  is  unable  to  engage  in  substantial  gainful  activity,  the 
Secretary  shall  consider  the  combined  effect  of  all  of  the  indi- 
vidual's impairments  without  regard  to  whether  any  such  im- 
pairment, if  considered  separately,  would  be  of  such  severity. 

(3)  For  purposes  of  this  subsection,  a  "physical  or  mental  impair- 
ment" is  an  impairment  that  results  from  anatomical,  physiologi- 
cal, or  psychological  abnormalities  which  are  demonstrable  by 
medically  acceptable  clinical  and  laboratory  diagnostic  techniques. 

(4)  The  Secretary  shall  by  regulations  prescribe  the  criteria  for 
determining  when  services  performed  or  earnings  derived  from 
services  demonstrate  an  individual's  ability  to  engage  in  substan- 
tial gainful  activity.  No  individual  who  is  blind  shall  be  regarded 
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as  having  demonstrated  an  ability  to  engage  in  substantial  gainful 
activity  on  the  basis  of  earnings  that  do  not  exceed  the  exempt 
amount  under  section  203(f)(8)  which  is  applicable  to  individuals  de- 
scribed in  subparagraph  (D)  thereof.  Notwithstanding  the  provi- 
sions of  paragraph  (2),  an  individual  whose  services  or  earnings 
meet  such  criteria  shall,  except  for  purposes  of  section  222(c),  be 
found  not  to  be  disabled.  In  determining  whether  an  individual  is 
able  to  engage  in  substantial  gainful  activity  by  reason  of  [his] 
his  or  her  earnings,  where  [his]  such  individual's  disability  is 
sufficiently  severe  to  result  in  a  functional  limitation  requiring  as- 
sistance in  order  for  [him]  him  or  her  to  work,  there  shall  be  ex- 
cluded from  such  earnings  an  amount  equal  to  the  cost  (to  such  in- 
dividual) of  any  attendant  care  services,  medical  devices,  equip- 
ment, prostheses,  and  similar  items  and  services  (not  including  rou- 
tine drugs  or  routine  medical  services  unless  such  drugs  or  services 
are  necessary  for  the  control  of  the  disabling  condition)  which  are 
necessary  (as  determined  by  the  Secretary  in  regulations)  for  that 
purpose,  whether  or  not  such  assistance  is  also  needed  to  enable 
[him]  such  individual  to  carry  out  [his]  his  or  her  normal  daily 
functions;  except  that  the  amounts  to  be  excluded  shall  be  subject 
to  such  reasonable  limits  as  the  Secretary  may  prescribe. 

(5)  An  individual  shall  not  be  considered  to  be  under  a  disability 
unless  [he]  he  or  she  furnishes  such  medical  and  other  evidence 
of  the  existence  thereof  as  the  Secretary  may  require.  Any  non- 
Federal  hospital,  clinic,  laboratory,  or  other  provider  of  medical 
services,  or  physician  not  in  the  employ  of  the  Federal  Govern- 
ment, which  supplies  medical  evidence  required  and  requested  by 
the  Secretary  under  this  paragraph  shall  be  entitled  to  payment 
from  the  Secretary  for  the  reasonable  cost  of  providing  such  evi- 
dence. 

(6)  (A)  Notwithstanding  any  other  provision  of  this  title,  any  phys- 
ical or  mental  impairment  which  arises  in  connection  with  the 
commission  by  an  individual  (after  the  date  of  the  enactment  of 
this  paragraph)  of  an  offense  which  constitutes  a  felony  under  ap- 
plicable law  and  for  which  such  individual  is  subsequently  convict- 
ed, or  which  is  aggravated  in  connection  with  such  an  offense  (but 
only  to  the  extent  so  aggravated),  shall  not  be  considered  in  deter- 
mining whether  an  individual  is  under  a  disability. 

(B)  Notwithstanding  any  other  provision  of  this  title,  any  physi- 
cal or  mental  impairment  which  arises  in  connection  with  an  indi- 
vidual's confinement  in  a  jail,  prison,  or  other  penal  institution  or 
correctional  facility  pursuant  to  such  individual's  conviction  of  an 
offense  (committed  after  the  date  of  the  enactment  of  this  para- 
graph) constituting  a  felony  under  applicable  law,  or  which  is  ag- 
gravated in  connection  with  such  a  confinement  (but  only  to  the 
extent  so  aggravated),  shall  not  be  considered  in  determining 
whether  such  individual  is  under  a  disability  for  purposes  of  bene- 
fits payable  for  any  month  during  which  such  individual  is  so  con- 
fined. 

(e)  No  benefit  shall  be  payable  under  subsection  (d)(l)(B)(ii), 
(e)(l)(B)(ii),  or  (f)(l)(B)(ii)  of  section  202  or  under  subsection  (a)(1)  of 
this  section  to  an  individual  for  any  month,  after  the  third  month, 
in  which  [he]  such  individual  engages  in  substantial  gainful  ac- 
tivity during  the  15-month  period  following  the  end  of  [his]  his  or 
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her  trial  work  period  determined  by  application  of  section 
222(c)(4)(A). 

Standard  of  Review  for  Termination  of  Disability  Benefits 

(f)  A  recipient  of  benefits  under  this  title  or  title  XVIII  based  on 
the  disability  of  any  individual  may  be  determined  not  to  be  enti- 
tled to  such  benefits  on  the  basis  of  a  finding  that  the  physcial  or 
mental  impairment  on  the  basis  of  which  such  benefits  are  provided 
has  ceased,  does  not  exist,  or  is  not  disabling  only  if  such  finding  is 
supported  by — 

(1)  substantial  evidence  which  demonstrates  that  there  has 
been  medical  improvement  in  the  individual's  impairment  or 
combination  of  impairments  so  that — 

(A)  the  individual  is  now  able  to  engage  in  substantial 
gainful  activity,  or 

(B)  if  the  individual  is  a  widow  or  suriving  divorced  wife 
under  section  202(e)  or  a  widower  a  suriving  divorced  hus- 
band under  section  202(f),  the  severity  of  his  or  her  impair- 
ment or  impairments  is  no  longer  deemed  under  regulations 
prescribed  by  the  Secretary  sufficient  to  preclude  the  indi- 
vidual from  engaging  in  gainful  activity;  or 

(2)  substantial  evidence  which — 

(A)  consists  of  new  medical  evidence  and  (in  a  case  to 
which  clause  (ii)  does  not  apply)  a  new  assessment  of  the 
individuals  residual  functional  capacity  and  demonstrates 
that,  although  the  individual  has  not  improved  medically, 
he  or  she  is  nonetheless  a  beneficiary  of  advances  in  medi- 
cal or  vocational  therapy  or  technology  so  that — 

(i)  the  individual  is  now  able  to  engage  in  substan- 
tial gainful  activity,  or 

(ii)  if  the  individual  is  a  widow  or  surviving  di- 
vorced wife  under  section  202(e)  or  a  widower  or  surviv- 
ing divorced  husband  under  section  202(f),  the  severity 
of  his  or  her  impairment  or  impairments  is  no  longer 
deemed  under  regulations  prescribed  by  the  Secretary 
sufficient  to  preclude  the  individual  from  engaging  in 
gainful  activity;  or 

(B)  demonstrates  that,  although  the  individual  has  not 
improved  medically,  he  or  she  has  undergone  vocational 
therapy  so  that  the  requirements  of  clause  (i).  or  (ii)  of  sub- 
paragraph (A)  are  met;  or 

(3)  substantial  evidence  which  demonstrates  that,  as  deter- 
mined on  the  basis  of  new  or  improved  diagnostic  techniques  or 
evaluations,  the  individual's  impairment  or  combination  of  im- 
pairments is  not  as  disabling  as  it  was  considered  to  be  at  the 
time  of  the  most  recent  prior  decision  that  he  or  she  was  under 
a  disability  or  continued  to  be  under  a  disability,  and  that 
therefore — 

(A)  the  individual  is  able  to  engage  in  substantial  gain- 
.  ful  activity,  or 

(B)  if  the  invidividual  is  a  widow  or  surviving  divorced 
wife  under  section  202(e)  or  a  widower  or  surviving  di- 
vorced husband  under  section  202(f),  the  severity  of  his  or 
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her  impairment  or  impairments  is  not  deemed  under  regu- 
lations prescribed  by  the  Secretary  sufficient  to  preclude  the 
individual  from  engaging  activity. 
Nothing  in  this  subsection  shall  be  construed  to  require  a  determi- 
nation that  a  recipient  of  benefits  under  this  title  or  title  XVIII 
based  on  an  individual's  disability  is  entitled  to  such  benefits  if  evi- 
denced on  the  record  at  the  time  any  prior  determination  of  such 
entitlement  to  disability  was  made,  or  new  evidence  which  relates  to 
that  determination,  shows  that  the  prior  determination  was  either 
clearly  erroneous  at  the  time  it  was  made  or  was  fraudulently  ob- 
tained, or  if  the  individual  is  engaged  in  substantial  gainful  activi- 
ty. In  any  case  in  which  there  is  no  available  medical  evidence  sup- 
porting a  prior  disability  determination,  nothing  in  this  subsection 
shall  preclude  the  Secretary,  in  attempting  to  meet  the  requirements 
of  the  preceding  provisions  of  this  subsection,  from  securing  addi- 
tional medical  reports  necessary  to  reconstruct  the  evidence  which 
supported  such  prior  disability  determination.  For  purposes  of  this 
subsection,  a  benefit  under  this  title  is  based  on  an  individual's  dis- 
ability if  it  is  a  disability  insurance  benefit,  a  child's  widow's  or 
widower's  insurance  benefit  based  on  disability,  or  a  mother's  or  fa- 
ther's insurance  benefit  based  on  the  disability  of  the  mother's  or 
father's  child  who  has  attained  age  16. 

Continued  Payment  of  Disability  Benefits  During  Appeal 

(g)  (1)  In  any  case  where — 

(A)  an  individual  is  a  recipient  of  disability  insurance  bene- 
fits, or  of  child's,  widow's,  or  widower's  insurance  benefits 
based  on  disability, 

(B)  the  physical  or  mental  impairment  on  the  basis  of  which 
such  benefits  are  payable  is  found  to  have  ceased,  not  to  have 
existed,  or  to  no  longer  be  disabling,  and  as  a  consequence  such 
individual  is  determined  not  to  be  entitled  to  such  benefits, 
and 

(C)  as  timely  request  [for  a  hearing  under  section  221(d),  or 
for  an  administrative  review  prior  to  such  hearing]  for  review 
under  section  221(d)(2)(B)  or  for  a  hearing  under  section 
221(d)(2)(D)  is  pending  with  respect  to  the  determination  that 
he  is  not  so  entitled, 

such  individual  may  elect  (in  such  manner  and  form  and  within 
such  time  as  the  Secretary  shall  by  regulations  prescribe)  to  have 
the  payment  of  such  benefits,  [and  the  payment  of  any  other  bene- 
fits under  this  Act  based  on  such  individual's  wages  and  self-em- 
ployment income  (including  benefits  under  title  XVIII),]  the  pay- 
ment of  any  other  benefits  under  this  title  based  on  such  individ- 
ual's wages  and  self-employment  income,  the  payment  of  mother's  or 
father's  insurance  benefits  to  such  individual's  mother  or  father 
based  on  the  disability  of  such  individual  as  a  child  who  has  at- 
tained age  16,  and  the  payment  of  benefits  under  title  XVIII  based 
on  such  individual's  disability,  continued  for  an  additional  period 
beginning  with  the  first  month  beginning  after  the  date  of  the  en- 
actment of  this  subsection  for  which  (under  such  determination) 
such  benefits  are  no  longer  otherwise  payable,  and  ending  with  the 
earlier  of  (i)  the  month  preceding  the  month  in  which  a  decision  is 
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made  after  such  a  hearing,  or  (ii)  the  month  preceding  the  month 
in  which  no  such  request  for  [a  hearing  or  an  administrative 
review]  review  or  a  hearing  is  pending  [,  or  (iii)  June  1984]. 

(2)  (A)  If  an  individual  elects  to  have  the  payment  of  [his]  his  or 
her  benefits  continued  for  an  additional  period  under  paragraph 
(1),  and  the  final  decision  of  the  Secretary  affirms  the  determina- 
tion that  [he]  such  individual  is  not  entitled  to  such  benefits,  any 
benefits  paid  under  this  title  pursuant  to  such  election  (for  months 
in  such  additional  period)  shall  be  considered  overpayments  for  all 
purposes  of  this  title,  except  as  otherwise  provided  in  subparagraph 
(B). 

(B)  If  the  Secretary  determines  that  the  individual's  appeal  of 
[his]  his  or  her  termination  of  benefits  was  made  in  good  faith,  all 
of  the  benefits  paid  pursuant  to  such  individual's  election  under 
paragraph  (1)  shall  be  subject  to  waiver  consideration  under  the 
provisions  of  section  204. 

(3)  The  provisions  of  paragraphs  (1)  and  (2)  shall  apply  with  re- 
spect to  determinations  (that  individuals  are  not  entitled  to  bene- 
fits) which  are  made — 

(A)  on  or  after  the  date  of  the  enactment  of  this  subsection, 
or  prior  to  such  date  but  only  on  the  basis  of  a  timely  request 
for  [a  hearing  under  section  221(d),  or  for  an  administrative 
review  prior  to  such  hearing,]  review  under  section  221(d)(2)(B) 
or  for  a  hearing  under  section  221(d)(2)(D),  and 

(B)  prior  to  October  1,  1983. 

******* 

ENTITLEMENT  TO  HOSPITAL  INSURANCE  BENEFITS 

Sec.  226.  (a)  *  *  * 

(b)  Every  individual  who— 

*  *  * 

(2)(A)  *  *  * 


(CXi)  *  *  * 

(ii)  would  meet  the  requirements  of  subparagraph  (A)  (as  de- 
termined under  the  disability  criteria,  including  reviews,  ap- 
plied under  this  title),  including  the  requirement  that  he  has 
been  entitled  to  the  specified  benefits  for  24  months,  if— 

(I)  medicare  qualified  Federal  employment  (as  defined  in 
section  210(p))  were  treated  as  employment  (as  defined  in 
section  210(a))  for  purposes  of  this  title,  and 

(II)  the  filing  of  the  application  under  clause  (i)  of  this 
subparagraph  were  deemed  to  be  the  filing  of  an  applica- 
tion for  the  disability-related  benefits  referred  to  in  clause 
(i),  (ii),  or  (iii)  of  subparagraph  (A), 

shall  be  entitled  to  hospital  insurance  benefits  under  part  [(A)]  A 
of  title  XVIII  for  each  month  beginning  with  the  later  of  (I)  July 
1973  or  (II)  the  twenty-fifth  month  of  his  entitlement  or  status  as  a 
qualified  railroad  retirement  beneficiary  described  in  paragraph 
(2),  and  ending  (subject  to  the  last  sentence  of  this  subsection)  with 
the  month  following  the  month  in  which  notice  of  termination  of 
such  entitlement  to  benefits  or  status  as  a  qualified  railroad  retire- 
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merit  beneficiary  described  in  paragraph  (2)  is  mailed  to  him,  or  if 
earlier,  with  the  month  before  the  month  in  which  he  attains  age 
65.  In  applying  the  previous  sentence  in  the  case  of  an  individual 
described  in  paragraph  (2)(C),  the  "twenty-fifth  month  of  his  enti- 
tlement" refers  to  the  first  month  after  the  twenty-fourth  month  of 
entitlement  to  specified  benefits  referred  to  in  paragraph  (2)(C)  and 
"notice  of  termination  of  such  entitlement"  refers  to  a  notice  that 
the  individual  would  no  longer  be  determined  to  be  entitled  to  such 
specified  benefits  under  the  conditions  described  in  that  paragraph. 
For  purposes  of  this  subsection,  an  individual  who  has  had  a  period 
of  trial  work  which  ended  as  provided  in  section  222(c)(4)(A),  and 
whose  entitlement  to  benefits  or  status  as  a  qualified  railroad  re- 
tirement beneficiary  as  described  in  paragraph  (2)  has  subsequently 
terminated,  shall  be  deemed  to  be  entitled  to  such  benefits  or  to 
occupy  such  status  (notwithstanding  the  termination  of  such  enti- 
tlement or  status)  for  the  period  of  consecutive  months  throughout 
all  of  which  the  physical  or  mental  impairment,  on  which  such  en- 
titlement or  status  was  based,  continues,  and  throughout  all  of 
which  such  individual  would  have  been  entitled  to  monthly  insur- 
ance benefits  under  title  II  or  as  a  qualified  railroad  retirement 
beneficiary  had  such  individual  been  unable  to  engage  in  substan- 
tial gainful  activity,  but  not  in  excess  of  24  such  months. 

******* 

BENEFITS  AT  AGE  72  FOR  CERTAIN  UNINSURED  INDIVIDUALS 

Eligibility 

Sec.  228. 
(a)  *  *  * 

******* 

Annual  Reimbursement  of  Federal  Old- Age  and  Survivors 
Insurance  Trust  Fund 

(g)  There  are  authorized  to  be  appropriated  to  the  Federal  Old- 
Age  and  Survivors  Insurance  Trust  Fund  for  the  fiscal  year  ending 
June  30,  1969,  and  for  each  fiscal  year  thereafter,  such  sums  as  the 
Secretary  [of  Health,  Education,  and  Welfare]  deems  necessary 
on  account  of— 

(1)  payments  made  under  this  section  during  the  second  pre- 
ceding fiscal  year  and  all  fiscal  years  prior  thereto  to  individ- 
uals who,  as  of  the  beginning  of  the  calendar  year  in  which 
falls  the  month  for  which  payment  was  made,  had  less  than  3 
quarters  of  coverage, 

(2)  the  additional  administrative  expenses  resulting  from  the 
payments  described  in  paragraph  (1),  and 

(3)  any  loss  in  interest  to  such  Trust  Fund  resulting  from 
such  payments  and  expenses, 

in  order  to  place  such  Trust  Fund  in  the  same  position  at  the  end 
of  such  fiscal  year  as  it  would  have  been  in  if  such  payments  had 
not  been  made. 
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benefits  in  case  of  members  of  the  uniformed  services 

Sec.  229. 

(a)  *  *  * 

(b)  There  are  authorized  to  be  appropriated  to  each  of  the  Trust 
Funds,  consisting  of  the  Federal  Old-Age  and  Survivors  Insurance 
Trust  Fund,  the  Federal  Disability  Insurance  Trust  Fund,  and  the 
Federal  Hospital  Insurance  Trust  Fund,  for  transfer  on  July  1  of 
each  calendar  year  to  such  Trust  Fund  from  amounts  in  the  gener- 
al fund  in  the  Treasury  not  otherwise  appropriated,  an  amount 
equal  to  the  total  of  the  additional  amounts  which  would  be  appro- 
praited  to  such  Trust  Frund  for  the  fiscal  year  ending  September 
30  of  such  calendar  year  under  section  201  or  1817  of  this  Act  if  the 
amounts  of  the  additional  wages  deemed  to  have  been  paid  for  such 
calendar  year  by  reason  of  subsection  (a)  constituted  remuneration 
for  employment  (as  defined  in  section  3121(b)  of  the  Internal  Reve- 
nue Code  of  1954)  for  purposes  of  the  taxes  imposed  by  section  3101 
and  3111  of  the  Internal  Revenue  Code  of  1954.  Amounts  author- 
ized to  be  appropriated  under  this  subsection  for  transfer  on  July  1 
of  each  calendar  year  shall  be  determined  on  the  basis  of  estimates 
of  the  Secretary  of  the  wages  deemed  to  be  paid  for  such  calendar 
year  under  subsection  (a);  and  proper  adjustments  shall  be  made  in 
amounts  -authorized  to  be  appropriated  for  subsequent  transfer  to 
the  extent  prior  estimates  were  in  excess  of  or  were  less  than  such 
wages  so  deemed  to  be  paid.  Additional  adjustments  may  be  made 
in  the  amounts  so  authorized  to  be  appropriated  to  the  extent  that 
the  amounts  transferred  in  accordance  with  clauses  (i)  and  (ii)  of 
section  151(b)(3)(B)  of  the  Social  Security  Amendments  of  1983  with 
respect  to  wages  deemed  to  have  been  paid  in  1983  were  in  excess  of 
or  were  less  than  the  amount  which  the  Secretary,  on  the  basis  of 
appropriate  data,  determines  should  have  been  so  transferred. 

ADJUSTMENT  OF  THE  CONTRIBUTION  AND  BENEFIT  BASE 

Sec.  230.  (a)  *  *  * 

******* 

(c)  For  purposes  of  this  section,  and  for  purposes  of  determining 
wages  and  self-employment  income  under  sections  209,  211,  213, 
and  215  of  this  Act  and  sections  1402,  3121,  3122,  3125,  6413,  and 
6654  of  the  Internal  Revenue  Code  of  1954,  (1)  the  "contribution 
and  benefit  base"  with  respect  to  remuneration  paid  in  (and  tax- 
able years  beginning  in)  any  calendar  year  after  1973  and  prior  to 
the  calendar  year  with  the  June  of  which  the  first  increase  in  bene- 
fits pursuant  to  section  215(i)  of  this  Act  becomes  effective  shall  be 
$13,200  or  (if  applicable)  such  other  amount  as  may  be  specified  in 
a  law  enacted  subsequent  to  the  law  which  added  this  section,  and 
(2)  the  "contribution  and  benefit  base"  with  respect  to  remunera- 
tion paid  (and  taxable  years  beginning) — 

(A)  in  1978  shall  be  $17,700, 

(B)  in  1979  shall  be  $22,900, 

(C)  in  1980  shall  be  $25,900,  and 

(D)  in  1981  shall  be  $29,700. 

For  purposes  of  determining  under  subsection  (b)  the  "contribution 
and  benefit  base"  with  respect  to  remuneration  paid  (and  taxable 
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years  beginning)  in  1982  and  subsequent  years,  the  dollar  amounts 
specified  in  clause  (2)  of  the  preceding  sentence  shall  be  considered 
to  have  resulted  from  the  application  of  such  subsection  (b)  and  to 
be  the  amount  determined  (with  respect  to  the  years  involved) 
under  that  subsection.  For  purposes  of  determining  employee  and 
employer  tax  liability  under  sections  3201(a)  and  3221(a)  of  the  In- 
ternal Code  of  1954,  for  purposes  of  determining  the  portion  of  the 
employee  representative  tax  liability  under  section  3211(a)  of  such 
Code  which  results  from  the  application  of  the  11.75  percent  rate 
specified  therein,  and  for  purposes  of  computing  average  monthly 
compensation  under  section  3(j)  of  the  Railroad  Retirement  Act  of 
1974,  except  with  respect  to  annuity  amounts  determined  under 
section  3(a)  or  [(3)(f)(3)]  3(f)(3)  of  such  act,  clause  (2)  and  the  pre- 
ceding sentence  of  this  subsection  shall  be  disregarded. 

******* 

BENEFITS  IN  CASE  OF  CERTAIN  INDIVIDUALS  INTERNED  DURING  WORLD 

WAR  II 

Sec.  231.  (a)  *  *  * 
(b)(1)  *  *  * 

******* 

(3)  Upon  application  for  benefits,  a  recalculation  of  benefits  (by 
reason  of  this  section),  or  a  lump-sum  death  payment  on  the  basis 
of  the  wages  and  self-employment  income  of  any  individual  who 
was  an  internee,  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  shall  accept  the  certification  of 
the  Secretary  of  Defense  or  his  designee  concerning  any  period  of 
time  for  which  an  internee  is  to  receive  credit  under  paragraph  (1) 
and  shall  make  a  decision  without  regard  to  clause  (B)  of  para- 
graph (2)  of  this  subsection  unless  he  has  been  notified  by  some 
other  agency  or  instrumentality  of  the  United  States  that,  on  the 
basis  of  the  period  for  which  such  individual  was  an  internee,  a 
benefit  described  in  clause  (B)  of  paragraph  (2)  has  been  deter- 
mined by  such  agency  or  instrumentality  to  be  payable  by  it.  If  the 
Secretary  of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services  has  not  been  so  notified,  he  shall  then  ascertain 
whether  some  other  agency  or  wholly  owned  instrumentality  of  the 
United  States  has  decided  that  a  benefit  described  in  clause  (B)  of 
paragraph  (2)  is  payable  by  it.  If  any  such  agency  or  instrumentality 
has  decided,  or  thereafter  decides,  that  such  a  benefit  is  payable  by 
it,  it  shall  so  notify  the  Secretary  of  [Health,  Education,  and 
Welfare]  Health  and  Human  Services  and  the  Secretary  shall 
certify  no  further  benefits  for  payment  or  shall  recompute  the 
amount  of  any  further  benefits  payable,  as  may  be  required  by  this 
section. 

(4)  Any  agency  or  wholly  owned  instrumentality  of  the  United 
States  which  is  authorized  by  any  law  of  the  United  States  to  pay 
benefits,  or  has  a  system  of  benefits  which  are  based,  in  whole  or  in 
part,  on  any  period  for  which  any  individual  was  an  internee  shall, 
at  the  request  of  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services,  certify  to  him,  with  respect  to 
any  individaul  who  was  an  internee,  such  information  as  the  Secre- 
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tary  deems  necessary  to  carry  out  his  functions  under  paragraph 
(3)  of  this  subsection. 

******* 

COMPLIANCE  WITH  COURT  OF  APPEALS  DECISIONS 

Sec.  234-  (a)  Except  as  provided  in  subsection  (b),  if,  in  any  deci- 
sion in  a  case  to  which  the  Department  of  Health  and  Human  Serv- 
ices or  an  officer  or  employee  thereof  is  a  party,  a  United  States 
court  of  appeals — 

(1)  interprets  a  provision  of  this  title  or  of  any  regulation  pre- 
scribed under  this  title,  and 

(2)  requires  such  Department  or  such  officer  or  employee  to 
apply  or  carry  out  the  provision  in  a  manner  which  varies  from 
the  manner  in  which  the  provision  is  generally  applied  or  car- 
ried out  in  the  circuit  involved, 

the  Secretary  shall  acquiesce  in  the  decision  and  apply  the  interpre- 
tation with  respect  to  all  individuals  and  circumstances  covered  by 
the  provision  in  the  circuit  until  a  different  result  is  reached  by  a 
ruling  by  the  Supreme  Court  of  the  United  States  on  the  issue  in- 
volved or  by  a  subsequently  enacted  provision  of  Federal  law. 

(b)  Acquiescence  shall  not  be  required  under  subsection  (a)  during 
the  pendency  of  any  direct  appeal  of  the  case  by  the  Secretary  under 
section  1252  of  title  28,  United  States  Code,  or  any  request  for 
review  of  the  case  by  the  Secretary  under  section  1254  of  such  title  if 
such  direct  appeal  or  request  for  review  is  filed  during  the  period  of 
time  allowed  for  such  filing.  If  the  Supreme  Court  finds  that  the 
requirements  for  the  direct  appeal  under  such  section  1252  have  not 
been  met  or  denies  a  request  for  review  under  such  section  1254,  the 
Secretary  shall  resume  acquiescence  in  the  decision  of  the  court  of 
appeals  in  accordance  with  subsection  (a)  from  the  date  of  such 
finding  or  denial. 

******* 

TITLE  III— GRANTS  TO  STATES  FOR  UNEMPLOY- 
MENT COMPENSATION  ADMINISTRATION 

******* 
PAYMENTS  TO  STATES 

Sec.  302.  (a)  *  *  * 

(b)  Out  of  the  sums  appropriated  therefor,  the  Secretary  of  the 
Treasury  shall,  upon  receiving  a  certification  under  subsection  (a), 
1  pay,  through  [the  Fiscal  Service  of  the  Treasury  Department]  the 
|  Fiscal  Service  of  the  Department  of  the  Treasury  and  prior  to  audit 
I  or  settlement  by  the  General  Accounting  Office,  to  the  State 
:  agency  charged  with  the  administration  of  such  law  the  amount  so 
|  certified. 

PROVISIONS  OF  STATE  LAWS 

j      Sec.  303.  (a)  The  Secretary  of  Labor  shall  make  no  certification 
for  payment  to  any  State  unless  he  finds  that  the  law  of  such 
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State,  approved  by  the  Secretary  of  Labor  under  the  Federal  Un- 
employment Tax  Act,  includes  provision  for — 

^■jj  *  *  * 

*  *  *  *  *  *  * 

(4)  The  payment  of  all  money  received  in  the  unemployment 
fund  of  such  State  (except  for  refunds  of  sums  erroneously  paid 
into  such  fund  and  except  for  refunds  paid  in  accordance  with 
the  provisions  of  section  [1606(b)]  3305(b)  of  the  Federal  Un- 
employment Tax  Act,  immediately  upon  such  receipt,  to  the 
Secretary  of  the  Treasury  to  the  credit  of  the  unemployment 
trust  fund  established  by  section  904;  and 

Expenditure  of  all  money  withdrawn  from  an  unemployment 
fund  of  such  State,  in  the  payment  of  unemplopyment  compen- 
sation, exclusive  of  expenses  of  administration,  and  for  refunds 
of  sums  erroneously  paid  into  such  fund  and  refunds  paid  in 
accordance  with  the  provisions  of  section  [1606(b)]  3305(b)  of 
the  Federal  Unemployment  Tax  Act:  Provided,  That  an  amount 
equal  to  the  amount  of  employee  payments  into  the  unemploy- 
ment fund  of  a  State  may  be  used  in  the  payment  of  cash  bene- 
fits to  individuals  with  respect  to  their  disability,  exclusive  of 
expenses  of  administration:  Provided  further,  That  the 
amounts  specified  by  section  903(c)(2)  may,  subject  to  the  condi- 
tions prescribed  in  such  section,  be  used  for  expenses  incurred 
by  the  State  for  administration  of  its  unemployment  compensa- 
tion law  and  public  employment  offices  [.]  :  Provided  further, 
That  nothing  in  this  paragraph  shall  be  construed  to  prohibit, 
deducting  an  amount  from  unemployment  compensation  other- 
wise payable  to  an  individual  and  using  the  amount  so  deduct- 
ed to  pay  for  health  insurance  if  the  individual  elected  to  have 
such  deduction  made  an  such  deduction  was  made  under  a  pro- 
gram approved  by  the  Secretary  of  Labor;  and 

******* 

(c)  The  Secretary  of  Labor  shall  make  no  certification  for  pay-  j 
ment  to  any  State  if  he  finds,  after  reasonable  notice  and  opportu-  ( 
nity  for  hearing  to  the  State  agency  charged  with  the  administra-  j 
tion  of  the  State  law — 

(1)  [That]  that  such  State  does  not  make  its  records  availa- 
ble to  the  Railroad  Retirement  Board,  and  furnish  to  the  Rail- 
road Retirement  Board  at  the  expense  of  the  Railroad  Retire- 
ment Board  such  copies  thereof  as  the  Railroad  Retirement 
Board  deems  necessary  for  its  purposes; 

(2)  [That]  that  such  State  is  failing  to  afford  reasonable  co- 
operation with  every  agency  of  the  United  States  charged  with 
the  administration  of  any  unemployment  insurance  law;  or 

******* 
(e)(1)  *  *  * 

(2)(A)  The  State  agency  charged  with  the  administration  of  the 
State  law — 

(i)  shall  require  each  new  applicant  for  unemployment  com- 
pensation to  disclose  whether  or  not  such  applicant  owes  child 

■  i  *•  ■  '/uSSTIBch  BaPttfci  ion  us  m  ™*r&M 
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support  [obligatons]  obligations  (as  defined  in  the  last  sen- 
tence of  paragraph  (1)), 

******* 

TITLE  IV— GRANTS  TO  STATES  FOR  AID 
AND  SERVICES  TO  NEEDY  FAMILIES 
WITH  CHILDREN  AND  FOR  CHILD-WEL- 
FARE SERVICES 

******* 

Part  A— Aid  to  Families  With  Dependent  Children 

[THE  INDENTATIONS  OF  THE  FOLLOWING  NUMBERED 
SUBDIVISIONS  OF  SECTION  402(a)  ARE  REALIGNED  BY 
THE  BILL  TO  FORM  PARAGRAPHS  EACH  INDENTED  2 
EMS.3 

STATE  PLANS  FOR  AID  AND  SERVICES  TO  NEEDY  FAMILIES  WITH 

CHILDREN 

Sec.  402.  (a)  A  State  plan  for  aid  and  services  to  needy  families 
with  children  [must]  must — 

(1)  provide  that  it  shall  be  in  effect  in  all  political  subdivi- 
sions of  the  State,  and,  if  administered  by  them,  be  mandatory 
upon  them; 

(2)  provide  for  financial  paticipation  by  the  State; 

(3)  either  provide  for  the  establishment  or  designation  of  a 
single  State  agency  to  administer  the  plan,  or  provide  for  the 
establishment  or  designation  of  a  single  State  agency  to  super- 
vise the  administration  of  the  plan; 

(4)  provide  for  granting  an  opportunity  for  a  fair  hearing 
before  the  State  agency  to  any  individual  whose  claim  for  aid 
to  families  with  dependent  children  is  denied  or  is  not  acted 
upon  with  reasonable  promptness; 

(5)  provide  such  methods  of  administration  (including  after 
January  1,  1940,  methods  relating  to  the  establishment  and 
maintenance  of  personnel  standards  on  a  merit  basis,  except 
that  the  Administrator  shall  exercise  no  authority  with  respect 
to  the  selection,  tenure  of  office,  and  compensation  of  any  indi- 
vidual employed  in  accordance  with  such  methods)  as  are 
found  by  the  Administrator  to  be  necessary  for  the  proper  and 
efficient  operation  of  the  plan;  [and] 

(6)  provide  that  the  State  agency  will  make  such  reports,  in 
such  form  and  containing  such  information,  as  the  Administra- 
tor may  from  time  to  time  require,  and  comply  with  such  pro- 
visions as  the  Administrator  may  from  time  to  time  find  neces- 
sary to  assure  the  correctness  and  verification  of  such  reports; 

******* 

(9)  provide  safeguards  which  restrict  the  [use  of  disclosure] 
use  or  disclosure  of  information  concerning  applicants  or  recipi- 
ents to  purposes  directly  connected  with  (A)  the  administration 
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of  the  plan  of  the  State  approved  under  this  part,  the  plan  or 
program  of  the  State  under  part  B,  C,  or  D  of  this  title  or 
under  title  I,  X,  XIV,  XVI,  XIX,  or  XX,  or  the  supplemental 
security  income  program  established  by  title  XVI,  (B)  any  in- 
vestigation, prosecution,  or  criminal  or  civil  proceeding,  con- 
ducted in  connection  with  the  administration  of  any  such  plan 
or  program,  (C)  the  administration  of  any  other  Federal  or  fed- 
erally assisted  program  which  provides  assistance,  in  cash  or 
in  kind,  or  services,  directly  to  individuals  on  the  basis  of  need, 
and  (D)  any  audit  or  similar  activity  conducted  in  connection 
with  the  administration  of  any  such  plan  or  program  by  any 
governmental  entity  which  is  authorized  by  law  to  conduct 
such  audit  or  activity;  and  the  safeguards  so  provided  shall 
prohibit  disclosure,  to  any  committee  or  legislative  body  (other 
than  an  entity  referred  to  in  clause  (D)  with  respect  to  an  ac- 
tivity referred  to  in  such  clause),  of  any  information  which 
identifies  by  name  or  address  any  such  applicant  or  recipient; 

(10)  (A)  provide  that  all  individuals  wishing  to  make  applica- 
tion for  aid  to  families  with  dependent  children  shall  have  op- 
portunity to  do  so,  and  that  aid  to  families  with  dependent 
children  shall,  subject  to  paragraphs  (25)  and  (26),  be  furnished 
with  reasonable  promptness  to  all  eligible  individuals;  and 

(B)  provide  that  an  application  for  aid  under  the  plan 
will  be  effective  no  earlier  than  the  date  such  application 
is  filed  with  the  State  agency  or  local  agency  responsible 
for  the  administration  of  the  State  plan,  and  the  amount 
payable  for  the  month  in  which  the  application  becomes 
effective,  if  such  application  becomes  effective  after  the 
first  day  of  such  month,  shall  bear  the  same  ratio  to  the 
amount  which  would  be  payable  if  the  application  had 
been  effective  on  the  first  day  of  such  month  as  the 
number  of  days  in  the  month  including  and  following  the 
effective  date  of  the  application  bears  to  the  total  number 
of  days  in  such  month; 

(11)  provide  for  prompt  notice  (including  the  transmittal  of 
all  relevant  information)  to  the  State  child  support  collection 
agency  (established  pursuant  to  part  D  of  this  title)  of  the  fur- 
nishing of  aid  to  families  with  dependent  children  with  respect 
to  a  child  who  has  been  deserted  or  abandoned  by  a  parent  (in- 
cluding a  child  born  out  of  wedlock  without  regard  to  whether 
the  paternity  of  such  child  has  been  established); 

(12)  provide,  effective  October  1,  1950,  that  no  aid  will  be  fur- 
nished any  individual  under  the  plan  with  respect  to  any 
period  with  respect  to  which  he  is  receiving  old-age  assistance 
under  the  State  plan  approved  under  section  2  of  this  Act; 

******* 

(14)  [(A)  provide  that]  the  State  agency  will  require  each 
family  to  which  it  furnishes  aid  to  families  with  dependent 
children  (or  to  which  it  would  provide  such  aid  but  for  para- 
graph (22)  or  (32))  to  report,  as  a  condition  to  the  continued  re- 
ceipt of  such  aid  (or  to  continuing  to  be  deemed  to  be  a  recipient 
of  such  aid),  each  month  to  the  State  agency  on — 
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(i)  the  income  received,  family  composition,  and  other 
relevant  circumstances  during  the  prior  month;  and 

(ii)  the  income  and  resources  it  expects  to  receive,  or  any 
changes  in  circumstances  affecting  continued  eligibility  or 
benefit  amount,  that  it  expects  to  occur,  in  that  month  (or 
in  future  months); 

except  that  with  the  prior  approval  of  the  Secretary  the  State  may 
select  categories  of  recipients  who  may  report  at  specified  less  fre- 
quent intervals  upon  the  State's  showing  to  the  satisfaction  of  the 
Secretary  that  to  require  individuals  in  such  categories  to  report 
monthly  would  result  in  unwarranted  expenditures  for  administra- 
tion of  this  paragraph;  and 

(B)  that,  in  addition  to  whatever  action  may  be  appropriate 
based  on  other  reports  or  information  received  by  the  State 
agency,  the  State  agency  will  take  prompt  action  to  adjust  the 
amount  of  assistance  payable,  as  may  be  appropriate,  on  the 
basis  of  the  information  contained  in  the  report  (or  upon  the 
failure  of  the  family  to  furnish  a  timely  report),  and  will  give 
an  appropriate  explanatory  notice,  concurrent  with  its  action, 
to  the  family; 

(15)  provide  (A)  for  the  development  of  a  program,  for  each 
appropriate  relative  and  dependent  child  receiving  aid  under 
the  plan  and  for  each  appropriate  individual  (living  in  the 
same  home  as  a  relative  and  child  receiving  such  aid)  whose 
needs  are  taken  into  accounts  in  making  the  determination 
under  [clause]  paragraph  (7),  for  preventing  or  reducing  the 
incidence  of  births  out  of  wedlock  and  otherwise  strengthening 
family  life,  and  for  implementing  such  program  by  assuring 
that  in  all  appropriate  cases  (including  minors  who  can  be  con- 
sidered to  be  sexually  active)  family  planning  services  are  of- 
fered to  them  and  are  provided  promptly  (directly  or  under  ar- 
rangements with  others)  to  all  individuals  voluntarily  request- 
ing such  services,  but  acceptance  of  family  planning  services 
provided  under  the  plan  shall  be  voluntary  on  the  part  of  such 
members  and  individuals  and  shall  not  be  a  prerequisite  to  eli- 
gibility for  or  the  receipt  of  any  other  service  under  the  plan; 
and 

(B)  to  the  extent  that  services  provided  under  this  [clause] 
paragraph  are  furnished  by  the  staff  of  the  State  agency  or  the 
local  agency  administering  the  State  plan  in  each  of  the  politi- 
cal subdivisions  of  the  State,  for  the  establishment  of  a  single 
organizational  unit  in  such  State  or  local  agency,  as  the  case 
may  be,  responsible  for  the  furnishing  of  such  services; 

(16)  provide  that  where  the  State  agency  has  reason  to  be- 
lieve that  the  home  in  which  a  relative  and  child  receiving  aid 
reside  is  unsuitable  for  the  child  because  of  the  neglect,  abuse, 
or  exploitation  of  such  child  it  shall  bring  such  condition  to  the 
attention  of  the  appropriate  court  or  law  enforcement  agencies 
in  the  State,  providing  such  data  with  rspect  to  the  situation  it 
may  have;15 

(17)  provide  that  if  a  person  specified  in  paragraph  (8)(A)(i)  or 
(ii)  receives  in  any  month  an  amount  of  income  which,  together 
with  all  other  income  for  that  month  not  excluded  under  para- 
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graph  (8),  exceeds  the  State's  standard  of  need  applicable  to 
the  family  of  which  he  is  a  member — 

(A)  such  amount  of  income  shall  be  considered  income  to 
such  individual  in  the  month  received,  and  the  family  of 
which  such  person  is  a  member  shall  be  ineligible  for  aid 
under  the  plan  for  the  whole  number  of  months  that 
equals  (i)  the  sum  of  such  amount  and  all  othr  income  re- 
ceived in  such  month,  not  excluded  under  paragraph  (8), 
divided  by  (ii)  the  standard  of  need  applicable  to  such 
family,  and 

(B)  any  income  remaining  (which  amount  is  less  than 
the  applicable  monthly  standard)  shall  be  treated  as 
income  received  in  the  first  month  following  the  period  of 
ineligibility  specified  in  subparagraph  (A); 

(18)  provide  that  no  family  shall  be  eligible  for  aid  under  the 
plan  for  any  month  if,  for  that  month,  the  total  income  of  the 
family  (other  than  payments  under  the  plan),  without  applica- 
tion of  paragraph  (8),  other  than  paragraph  (8)(A)(v)  exceeds 
150  percent  of  the  State's  standard  of  need  for  a  family  of  the 
same  composition; 

(19)  provide — 

(A)  that  every  individual,  as  a  condition  of  eligibility  for 
aid  under  this  part,  shall  register  for  manpower  services, 
training,  employment,  and  other  employment-related  ac- 
tivities (including  employment  search,  not  to  exceed  eight 
weeks  in  total  in  each  year)  with  the  Secretary  of  Labor  as 
provided  by  regulations  issued  by  him,  unless  such  individ- 
ual is — 17 

(i)  a  child  who  is  under  age  16  or  attending,  full- 
time,  an  elementary,  secondary,  or  vocational  (or  tech- 
nical) school; 

(ii)  a  person  who  is  ill,  incapacitated,  or  of  advanced 
age; 

(iii)  a  person  so  remote  from  a  work  incentive 
project  that  his  effective  participation  is  precluded; 

(iv)  a  person  whose  presence  in  the  home  is  required 
because  of  illness  or  incapacity  of  another  member  of 
the  household; 

(v)  the  parent  or  other  relative  of  a  child  under  the 
age  of  six  who  is  personally  providing  care  for  the 
child  with  only  very  brief  and  infrequent  absences 
from  the  child; 

(vi)  the  parent  or  other  caretaker  of  a  child  who  is 
deprived  of  parental  support  or  care  by  reason  of  the 
death,  continued  absence  from  the  home,  or  physical 
or  mental  incapacity  of  a  parent,  if  another  adult  rela- 
tive is  in  the  home  and  not  excluded  by  clause  (i),  (ii), 
(iii),  or  (iv)  of  this  subparagraph  (unless  he  has  failed 
to  register  as  required  by  this  subparagraph,  or  has 
been  found  by  the  Secretary  of  Labor18  to  have  refused 
without  good  cause  to  participate  under  a  work  incen- 
tive program  or  accept  employment  as  described  in 
subparagraph  (F)  of  this  paragraph); 
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(vii)  a  person  who  is  working  not  less  than  30  hours 
per  week;19  or 

(viii)  the  parent  of  a  child  who  is  deprived  of  paren- 
tal support  or  care  by  reason  of  the  unemployment  of 
a  parent,  if  the  other  parent  (who  is  the  principal 
earner,  as  defined  in  section  407(d))  is  not  excluded  by 
the  preceding  clauses  of  this  subparagraph; 

and  that  any  individual  referred  to  in  clause  (v)  shall  be 
advised  of  his  or  her  option  to  register,  if  he  or  she  so  de- 
sires, pursuant  to  this  paragraph,  and  shall  be  informed  of 
the  child  care  services  (if  any)  which  will  be  available  to 
his  or  her  in  the  event  he  or  she  should  decide  so  to  regis- 
ter; 

(B)  that  aid  to  families  with  dependent  children20  under 
the  plan  will  not  be  denied  by  reason  of  such  registration 
or  the  individual's  certification  to  the  Secretary  of  Labor 
under  subparagraph  (G)  of  this  paragraph,  or  by  reason  of 
an  individual's  participation  on  a  project  under  the  pro- 
gram established  by  section  432(b)  (2)  or  (3); 

(C)  for  arrangements  to  assure  that  there  will  be  made  a 
non-Federal  contribution  to  the  work  incentive  programs 
established  by  part  C  by  appropriate  agencies  of  the  State 
or  private  organizations  of  10  per  centum  of  the  cost  of 
such  progams,  as  specified  in  section  432(b);21 

(D)  that  (i)  training  incentives  authorized  under  section 
434  22  shall  be  disregarded  in  determining  the  needs  of  an 
individual  under  [section  402(a)(7)]  paragraph  (7),  and  (ii) 
in  determining  such  individual's  needs  the  additional  ex- 
penses attributable  to  his  participation  in  a  program  estab- 
lished by  section  432(b)  (2)  or  (3)  shall  be  taken  into  ac- 
count; 

(F)  that  if  (and  for  such  period  as  is  prescribed  under 
joint  regulations  of  the  Secretary  and  the  Secretary  of 
Labor)  any  child,  relative  or  individual  has  been  found  by 
the  Secretary  of  Labor  under  section  433(g)  to  have  refused 
without  good  cause  to  participate  under  a  work  incentive 
program  established  by  part  C  with  respect  to  which  the 
Secretary  of  Labor  has  determined  his  participation  is  con- 
sistent with  the  purposes  of  such  part  C  or  to  have  refused 
without  good  cause  to  accept  employment  in  which  he  is 
able  to  engage  which  is  offered  through  the  public  employ- 
ment offices  of  the  State  or  is  otherwise  offered  by  an  em- 
ployer if  the  offer  of  such  employer  is  determined,  after 
notification  by  him,  to  be  a  bona  fide  offer  of  employ- 
ment— 

(i)  if  the  relative  makes  such  refusal,  such  relative's 
needs  shall  not  be  taken  into  account  in  making  the 
determination  under  [clause]  paragraph  (7),  and  aid 
for  any  dependent  child  in  the  family  in  the  form  of 
payments  of  the  type  described  in  section  406(b)(2) 
(which  in  such  a  case  shall  be  without  regard  to 
clauses  (A)  though  [(E)]  (D)  thereof)  or  section  [408] 
472  will  be  made; 
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(ii)  if  the  parent  who  has  been  designated  as  the 
principal  earner,  for  purposes  of  section  407,  makes 
such  refusal,  aid  will  be  denied  to  all  members  of  the 
family; 

(iii)  aid  with  respect  to  a  dependent  child  will  be 
denied  if  a  child  who  is  the  only  child  receiving  aid  in 
the  family  makes  such  refusal; 

(iv)  if  there  is  more  than  one  child  receiving  aid  in 
the  family  aid  for  any  such  child  will  be  denied  (and 
his  needs  will  not  be  taken  into  account  in  making  the 
determination  under  [clause]  paragraph  (7))  if  that 
child  makes  such  refusal;  and 

(v)  if  such  individual  makes  such  refusal,  such  indi- 
vidual's needs  shall  not  be  taken  into  account  in 
making  the  determination  under  [clause]  paragraph 
(7); 

(G)  that  the  State  agency  will  have  in  effect  a  special 
program  which  (i)  will  be  administered  by  a  separate  ad- 
ministrative unit  (which  will,  to  the  maximum  extent  fea- 
sible, be  located  in  the  same  facility  as  that  utilized  for  the 
administration  of  programs  established  pursuant  to  section 
432(b)(1),  (2),  or  (3))  and  the  employees  of  which  will,  to  the 
maximum  extent  feasible,  perform  services  only  in  connec- 
tion with  the  administration  of  such  program,  (ii)  will  pro- 
vide (through  arrangements  with  others  or  otherwise)  for 
individuals  who  have  been  registered  pursuant  to  subpara- 
graph (A)  of  this  paragraph  (I),  in  accordance  with  the 
order  of  priority  listed  in  section  433(a),  such  health,  voca- 
tional rehabilitation,  counseling,  child  care,  and  other 
social  and  supportive  services  as  are  necessary  to  enable 
such  individuals  to  accept  employment  or  receive  manpow- 
er training  provided  under  section  432(b)(1),  (2),  or  (3),  and 
will,  when  arrangements  have  been  made  to  provide  neces- 
sary supportive  services,  including  child  care,  certify  to  the 
Secretary  of  Labor  those  individuals  who  are  ready  for  em- 
ployment or  training  under  section  432(b)(1),  (2),  or  (3),  (II) 
such  social  and  supportive  services  as  are  necessary  to 
enable  such  individuals  as  determined  appropriate  by  the 
Secretary  of  Labor  actively  to  engage  in  other  employ- 
ment-related (including  but  not  limited  to  employment 
search)  activities,  as  well  as  timely  payment  for  necessary 
employment  search  expenses,  and  (III)  for  a  period  deemed 
appropriate  by  the  Secretary  of  Labor  after  such  an  indi- 
vidual accepts  employment,  such  social  and  supportive 
services  as  are  reasonable  and  necessary  to  enable  him  to 
retain  such  employment,  (iii)  will  participate  in  the  devel- 
opment of  operational  and  employability  plans  under  sec- 
tion 433(b);  and  (iv)  provides  for  purposes  of  clause  (ii)[,l 
that,  when  more  than  one  kind  of  child  care  is  available, 
the  mother  may  choose  the  type,  but  she  may  not  refuse  to 
accept  child  care  services  if  they  are  available;  and 

(H)  that  an  individual  participating  in  employment 
search  activities  shall  not  be  referred  to  employment  op- 
portunities which  do  not  meet  the  criteria  for  appropriate 
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work  and  training  to  which  an  individual  may  otherwise 
be  assigned  under  section  432(b)(1),  (2),  or  (3); 

(20)  provide  that  the  State  has  in  effect  a  State  plan  for 
foster  care  and  adoption  assistance  approved  under  part  E  of 
this  title; 

(21)  provide — 

(A)  that,  for  purposes  of  this  part,  participation  in  a 
strike  shall  not  constitute  good  cause  to  leave,  or  to  refuse 
to  seek  or  accept  employment;  and 

(B)  (i)  that  aid  to  families  with  dependent  children  is  not 
payable  to  a  family  for  any  month  in  which  any  caretaker 
relative  with  whom  the  child  is  living  is,  on  the  last  day  of 
such  month,  participating  in  a  strike,  and  (ii)  that  no  indi- 
vidual's needs  shall  be  included  in  determining  the 
amount  of  aid  payable  for  any  month  to  a  family  under 
the  plan  if,  on  the  last  day  of  such  month,  such  individual 
is  participating  in  a  strike; 

(22)  provide  that  the  State  agency  will  promptly  take  all  nec- 
essary steps  to  correct  any  overpayment  or  underpayment  of 
aid  under  the  State  plan,  and,  in  the  case  of— 

(A)  an  overpayment  to  an  individual  who  is  a  current  re- 
cipient of  such  aid,  recovery  will  be  made  by  repayment  by 
the  individual  or  by  reducing  the  amount  of  any  future  aid 
payable  to  the  family  of  which  he  is  a  member,  except  that 
such  recovery  shall  not  result  in  the  reduction  of  aid  pay- 
able for  any  month,  such  that  the  aid,  when  added  to  such 
family's  liquid  resources  and  to  its  income  (without  appli- 
cation of  paragraph  (8)),  is  less  than  90  percent  of  the 
amount  payable  under  the  State  plan  to  a  family  of  the 
same  composition  with  no  other  income  (and,  in  the  case  of 
an  individual  to  whom  no  payment  is  made  for  a  month 
solely  by  reason  of  recovery  of  an  overpayment,  such  indi- 
vidual shall  be  deemed  to  be  a  recipient  of  aid  for  such 
month); 

(B)  an  overpayment  to  any  individual  who  is  no  longer 
receiving  aid  under  the  plan,  recovery  shall  be  made  by 
appropriate  action  under  State  law  against  the  income  or 
resources  of  the  individual  or  the  family;  and 

(C)  an  underpayment,  the  corrective  payment  shall  be 
disregarded  in  determining  the  income  of  the  family,  and 
shall  be  disregarded  in  determining  its  resources  in  the 
month  the  corrective  payment  is  made  and  in  the  follow- 
ing month; 

(23)  provide  that  by  July  1,  1969,  the  amonts  used  by  the 
State  to  determine  the  needs  of  individuals  will  have  been  ad- 
justed to  reflect  fully  changes  in  living  costs  since  such 
amounts  were  established,  and  any  maximums  that  the  State 
imposes  on  the  amount  of  aid  paid  to  families  will  have  been 
proportionately  adjusted; 

(24)  provide  that  if  an  individual  is  receiving  benefits 
under  title  XVI,  then,  for  the  period  for  which  such  benefits 
are  received,  such  individual  shall  not  be  regarded  as  a 
member  of  a  family  for  purposes  of  determining  the  amount  of 
the  benefits  of  the  family  under  this  title  and  his  income  and 
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resources  shall  not  be  counted  as  income  and  resources  of  a 
family  under  this  title; 

(25)  provide  (A)  that,  as  a  condition  of  eligibility  under  the 
plan,  each  applicant  for  or  recipient  of  aid  shall  furnish  to  the 
State  agency  his  social  security  account  number  (or  numbers,  if 
he  has  more  than  one  such  number),  and  (B)  that  such  State 
agency  shall  utilize  such  account  numbers,  in  addition  to  any 
other  means  of  identification  it  may  determine  to  employ  in 
the  administration  of  such  plan; 

(26)  provide  that,  as  a  condition  of  eligibility  for  aid,  each  ap- 
plicant or  recipient  will  be  required — 

(A)  to  assign  the  State  any  rights  to  support  from  any 
other  person  such  applicant  may  have  (i)  in  his  own  behalf 
or  in  behalf  of  any  other  family  member  for  whom  the  ap- 
plicant is  applying  for  or  receiving  aid,  and  (ii)  which  have 
accrued  at  the  time  such  assignment  is  executed, 

(B)  to  cooperate  with  the  State  (i)  in  establishing  the  pa- 
ternity of  a  child  born  out  of  wedlock  with  respect  to 
whom  aid  is  claimed,  and  (ii)  in  obtaining  support  pay- 
ments for  such  applicant  and  for  a  child  with  respect  to 
whom  such  aid  is  claimed,  or  in  obtaining  any  other  pay- 
ments or  property  due  such  applicant  or  such  child,  unless 
(in  either  case)  such  applicant  or  recipient  is  found  to  have 
good  cause  for  refusing  to  cooperate  as  determined  by  the 
State  agency  in  accordance  with  standards  prescribed  by 
the  Secretary,  which  standards  shall  take  into  considera- 
tion the  best  interests  of  the  child  on  whose  behalf  aid  is 
claimed;  and  that,  if  the  relative  with  whom  a  child  is 
living  is  found  to  be  ineligible  because  of  failure  to  comply 
with  the  requirements  of  subparagraphs  (A)  and  (B)  of  this 
paragraph,  any  aid  for  which  such  child  is  eligible  will  be 
provided  in  the  form  of  protective  payments  as  described 
in  section  406(b)(2)  (without  regard  to  [subparagraphs  (A) 
through  (E)  J  clauses  (A)  through  (D)  of  such  section); 

(27)  provide  that  the  State  has  in  effect  a  plan  approved 
under  part  D  and  operate  a  child  support  program  in  conform- 
ity with  such  plan; 

(28)  provide  that,  in  determining  the  amount  of  aid  to  which 
an  eligible  family  is  entitled,  any  portion  of  the  amounts  col- 
lected in  any  particular  month  as  child  support  pursuant  to  a 
plan  approved  under  part  D,  and  retained  by  the  State  under 
section  457,  which  (under  the  State  plan  approved  under  this 
part  as  in  effect  both  during  July  1975  and  during  that  particu- 
lar month)  would  not  have  caused  a  reduction  in  the  amount  of 
aid  paid  to  the  family  if  such  amounts  had  been  paid  directly 
to  the  family,  shall  be  added  to  the  amount  of  aid  otherwise 
payable  to  such  family  under  the  State  plan  approved  under 
this  part; 

(29)  effective  October  1,  1979,  provide  that  wage  information 
available  from  the  Social  Security  Administration  under  the 
provisions  of  section  411  of  this  Act,  and  wage  information 
available  (under  the  provisions  of  section  3304(a)(16)  of  the  Fed- 
eral Unemployment  Tax  Act)  from  agencies  administering 
State  unemployment  compensation  laws,  shall  be  requested 
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and  utilized  to  the  extent  permitted  under  the  provisions  of 
such  sections;  except  that  the  State  shall  not  be  required  to  re- 
quest such  information  from  the  Social  Security  Administra- 
tion where  such  information  is  available  from  the  agency  ad- 
ministering the  State  unemployment  compensation  laws. 

(30)  at  the  option  of  the  State,  provide  for  the  establishment 
and  operation,  in  accordance  with  an  (initial  and  annually  up- 
dated) advance  automatic  data  processing  planning  document 
approved  under  subsection  (d),  of  an  automated  statewide  man- 
agement information  system  designed  effectively  and  efficient- 
ly, to  assist  management  in  the  administration  of  the  State 
plan  for  aid  to  families  with  dependent  children  approved 
under  this  part,  so  as  (A)  to  control  and  account  for  (i)  all  the 
factors  in  the  total  eligibility  determination  process  under  such 
plan  for  aid  (including  but  not  limited  to  (I)  identifiable  corre- 
lation factors  (such  as  social  security  numbers,  names,  dates  of 
birth,  home  addresses,  and  mailing  addresses  (including  postal 
ZIP  codes),  of  all  applicants  and  recipients  of  such  aid  and  the 
relative  with  whom  any  child  who  is  such  an  applicant  or  re- 
cipient is  living)  to  assure  sufficient  compatibility  among  the 
systems  of  different  jurisdictions  to  permit  periodic  screening 
to  determine  whether  an  individual  is  or  has  been  receiving 
benefits  from  more  than  one  jurisdiction,  (II)  checking  records 
of  applicants  and  recipients  of  such  aid  on  a  periodic  basis  with 
other  agencies,  both  intra-  and  inter-State,  for  determination 
and  verification  of  eligibility  and  payment  pursuant  to  require- 
ments imposed  by  other  provisions  of  this  Act),  (ii)  the  costs, 
quality,  and  delivery  of  funds  and  services  furnished  to  appli- 
cants for  and  recipients  of  such  aid,  (B)  to  notify  the  appropri- 
ate officials  of  child  support,  food  stamp,  social  service,  and 
medical  assistance  programs  approved  under  title  XIX  when- 
ever the  case  becomes  ineligible  or  the  amount  of  aid  or  serv- 
ices is  changed,  and  (C)  to  provide  for  security  against  unau- 
thorized access  to,  or  use  of,  the  data  in  such  system. 

(31)  provide  that,  in  making  the  determination  for  any 
month  under  paragraph  (7),  the  State  agency  shall  take  into 
consideration  so  much  of  the  income  of  the  dependent  child's 
stepparent  living  in  the  same  home  as  such  child  as  exceeds 
the  sum  of  (A)  the  first  $75  of  the  total  of  such  stepparent's 
earned  income  for  such  month  (or  such  lesser  amount  as  the 
Secretary  may  prescribe  in  the  case  of  an  individual  not  en- 
gaged in  fulltime  employment  or  not  employed  throughout  the 
month),  (B)  the  State's  standard  of  need  under  such  plan  for  a 
family  of  the  same  composition  as  the  stepparent  and  those 
other  individuals  living  in  the  same  household  as  the  depend- 
ent child  and  claimed  by  such  stepparent  as  dependents  for 
purposes  of  determining  his  Federal  personal  income  tax  liabil- 
ity but  whose  needs  are  not  taken  into  account  in  making  the 
determination  under  paragraph  (7),  (C)  amounts  paid  by  the 
stepparent  to  individuals  not  living  in  such  household  and 
claimed  by  him  as  dependents  for  purposes  of  determining  his 
Federal  personal  income  tax  liability,  and  (D)  payments  by 
such  stepparent  of  alimony  or  child  support  with  respect  to  in- 
dividuals not  living  in  such  household; 
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(32)  provide  that  no  payment  of  aid  shall  be  made  under  the 
plan  for  any  month  if  the  amount  of  such  payment,  as  deter- 
mined in  accordance  with  the  applicable  provisions  of  the  plan 
and  of  this  part,  would  be  less  than  $10,  but  an  individual  with 
respect  to  whom  a  payment  of  aid  under  the  plan  is  denied 
solely  by  reason  of  this  paragraph  is  deemed  to  be  a  recipient 
of  aid  but  shall  not  be  eligible  to  participate  in  a  community 
work  experience  program; 

(33)  provide  that  in  order  for  any  individual  to  be  considered 
a  dependent  child,  a  caretaker  relative  whose  needs  are  to  be 
taken  into  account  in  making  the  determination  under  para- 
graph (7),  or  any  other  person  whose  needs  should  be  taken 
into  account  in  making  such  a  determination  with  respect  to 
the  child  or  relative,  such  individual  must  be  either  (A)  a  citi- 
zen, or  (B)  an  alien  lawfully  admitted  for  permanent  residence 
or  otherwise  permanently  residing  in  the  United  States  under 
color  of  law  (including  any  alien  who  is  lawfully  present  in  the 
United  States  as  a  result  as  a  result  of  the  application  of  the 
provisions  of  section  207(c)  of  the  Immigration  and  Nationality 
Act  (or  of  section  203(a)(7)  of  such  Act  prior  to  April  1,  1980),  or 
as  a  result  of  the  application  of  the  provisions  of  section  208  or 
212(d)(5)  of  such  Act); 

(34)  provide  that  both  the  standard  of  need  applied  to  a 
family  and  the  mount  of  aid  determined  to  be  payable,  when 
not  a  whole  dollar  amount,  shall  be  rounded  to  the  next  lower 
whole  dollar  amount; 

(35)  at  the  option  of  the  State,  provide — 

(A)  that  as  a  condition  of  eligibility  for  aid  under  the 
State  plan  of  any  individual  claiming  such  aid  who  is  re- 
quired to  register  pursuant  to  paragraph  (19)(A)  (or  who 
would  be  required  to  register  under  paragraph  (19)(A)  but 
for  clause  (iii)  thereof),  including  all  such  individuals  or 
only  such  groups,  types,  or  classes  thereof  as  the  State 
agency  may  designate  for  purposes  of  this  paragraph,  such 
individual  will  be  required  to  participate  in  a  program  of 
employment  search — 

(i)  beginning  at  the  time  he  applies  for  such  aid  (or 
an  application  including  his  need  is  filed)  and  continu- 
ing for  a  period  (prescribed  by  the  State)  of  not  more 
than  eight  weeks  (but  this  requirement  may  not  be 
used  as  a  reason  for  any  delay  in  making  a  determina- 
tion of  an  individual's  eligibility  for  aid  or  in  issuing  a 
payment  to  or  in  behalf  of  any  individual  who  is  oth- 
erwise eligible  for  such  aid);  and 

(ii)  at  such  time  or  times  after  the  close  of  the 
period  prescribed  under  clause  (i)  as  the  State  agency 
may  determine  but  not  to  exceed  a  total  of  8  weeks  in 
any  12  consecutive  months; 

(B)  that  any  individual  participating  in  a  program  of  em- 
ployment search  under  this  paragraph  will  be  furnished 
such  transportation  and  other  services,  or  paid  (in  advance 
or  by  way  of  reimbursement)  such  amounts  to  cover  trans- 
portation costs  and  other  expenses  reasonably  incurred  in 
meeting  requirements  imposed  on  him  under  this  para- 
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graph,  as  may  be  necessary  to  enable  such  individual  to 
participate  in  such  program;  and 

(C)  that,  in  the  case  of  an  individual  who  fails  without 
good  cause  to  comply  with  requirements  imposed  upon  him 
under  this  paragraph,  the  sanctions  imposed  by  paragraph 
(19)(F)  shall  be  applied  in  the  same  manner  as  if  the  indi- 
vidual had  made  a  refusal  of  the  type  which  would  cause 
the  provisions  of  such  paragraph  (19)(F)  to  be  applied 
(except  that  the  State  may  at  its  option,  for  purposes  of 
this  paragraph,  reduce  the  period  for  which  such  sanctions 
would  otherwise  be  in  effect);  and 
(36)  provide,  at  the  option  of  the  State,  that  in  making  the 
determination  for  any  month  under  paragraph  (7)  the  State 
agency  shall  not  include  as  income  any  support  or  mainte- 
nance assistance  furnished  to  or  on  behalf  of  the  family  which 
(as  determined  under  regulations  of  the  Secretary  by  such 
State  agency  as  the  chief  executive  officer  of  the  State  may 
designate)  is  based  on  need  for  such  support  and  maintenance, 
including  assistance  received  to  assist  in  meeting  the  costs  of 
home  energy  (including  both  heating  and  cooling),  and  which  if 
(i)  assistance  furnished  in  kind  by  a  private  nonprofit  agency, 
or  (ii)  assistance  furnished  by  a  supplier  of  home  heating  oil  or 
gas,  by  an  entity  whose  revenues  are  primarily  derived  on  a 
rate-of-return  basis  regulated  by  a  State  or  Federal  governmen- 
tal entity,  or  by  a  municipal  utility  providing  home  energy. 

******* 

(c)  The  Secretary  shall,  on  the  basis  of  his  review  of  the  reports 
received  from  the  State  under  [clause]  paragraph  (15)  of  subsec- 
tion (a),  compile  such  data  as  he  believes  necessary  and  from  time 
to  time  publish  his  findings  as  to  the  effectiveness  of  the  programs 
developed  and  administered  by  the  States  under  such  [clause] 
paragraph.  The  Secretary  shall  annually  report  to  the  Congress 
(with  the  first  such  report  being  made  on  or  before  July  1,  1970)  on 
the  programs  developed  and  administered  by  each  State  under 
such  [clause]  paragraph  (15). 

******* 

PAYMENTS  TO  STATES 

Sec.  403.  (a)  From  the  sums  appropriated  therefor,  the  Secretary 
of  the  Treasury  shall  pay  to  each  State  which  has  an  approved 
plan  for  aid  and  services  to  needy  families  with  children,  for  each 
quarter,  beginning  with  the  quarter  commencing  October  1,  1959 — 
(!)  *  *  * 

******* 

(3)  in  the  case  of  any  State,  an  amount  equal  to  the  sum  of 
the  following  proportions  of  the  total  amounts  expended  during 
such  quarter  as  found  necessary  by  the  Secretary  [of  Health, 
Education,  and  Welfare]  for  the  proper  and  efficient  adminis- 
tration of  the  State  plan— 

(A)  90  per  centum  of  so  much  of  the  sums  expended 
during  such  quarter  as  are  attributable  to  the  planning, 
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design,  development,  or  installation  of  such  statewide 
mechanized  claims  processing  and  information  retrieval 
systems  as  (i)  meet  the  conditions  of  section  402(a)(30),  and 
(ii)  the  Secretary  determines  are  likely  to  provide  more  ef- 
ficient, economical,  and  effective  administration  of  the 
plan  and  to  be  compatible  with  the  claims  processing  and 
information  retrieval  systems  utilized  in  the  administra- 
tion of  State  plans  approved  under  title  XIX,  and  State 
programs  with  respect  to  which  there  is  Federal  financial 
participation  under  title  XX,  and 

(B)  one-half  of  the  remainder  of  such  expenditures  (in- 
cluding as  expenditures  under  this  subparagraph  the  value 
of  any  services  furnished,  and  the  amount  of  any  pay- 
ments made  (to  cover  expenses  incurred  by  individuals 
under  a  program  of  employment  search),  under  section 
402(a)(35)(B)), 

except  that  no  payment  shall  be  made  with  respect  to  amounts 
expended  in  connection  with  the  provision  of  any  service  de- 
scribed in  section  2002(a)  of  this  Act  other  than  services  fur- 
nished under  section  402(a)(35)(B)  (as  described  in  the  paren- 
thetical phrase  in  subparagraph  (C)),  and  other  than  services 
the  provision  of  which  is  required  by  section  402(a)(19)  to  be  in- 
cluded in  the  plan  of  the  State;  or  which  is  a  service  provided 
in  connection  with  a  community  work  experience  program  or 
work  supplemental  program  under  section  409  or  414. 

******* 

(b)  The  method  of  computing  and  paying  such  amounts  shall  be 
as  follows: 

(1)  The  Secretary  shall,  prior  to  the  beginning  of  each  quar- 
ter, estimate  the  amount  to  be  paid  to  the  State  for  such  quar- 
ter under  the  provisions  of  subsection  (a),  such  estimate  to  be 
based  on  (A)  a  report  filed  by  the  State  containing  its  estimate 
of  the  total  sum  to  be  expended  in  such  quarter  in  accordance 
with  the  provisions  of  such  subsection  and  stating  the  amount 
appropriated  or  made  available  by  the  State  and  its  political 
subdivisions  for  such  expenditures  in  such  quarters,  and  if 
such  amount  is  less  than  the  State's  proportionate  share  of  the 
total  sum  of  such  estimated  expenditures,  the  source  or  sources 
from  which  the  difference  is  expected  to  be  derived,  (B)  records 
showing  the  number  of  dependent  children  in  the  State,  and  (C) 
such  other  investigation  as  the  Secretary  may  find  necessary. 

(2)  The  Secretary  of  [Health,  Education,  and  Welfare] 
Health  and  Human  Services  shall  then  certify  to  the  Secretary 
of  the  Treasury  the  amount  so  estimated  by  the  Secretary  of 
[Health,  Education,  and  Welfare,]  Health  and  Human  Serv- 
ices (A)  reduced  or  increased,  as  the  case  may  be,  by  any  sum 
by  which  the  Secretary  of  [Health,  Education,  and  Welfare] 
Health  and  Human  Services  finds  that  his  estimate  for  any 
prior  quarter  was  greater  or  less  than  the  amount  which 
should  have  been  paid  to  the  State  for  such  quarter,  (B)  re- 
duced by  a  sum  equivalent  to  the  pro  rata  share  to  which  the 
United  States  is  equitably  entitled,  as  determined  by  the  [Sec- 


1169 


retary  of  Health,  Education,  and  Welfare]  Health  and  Human 
Services,  of  the  net  amount  recovered  during  any  prior  quarter 
by  the  State  or  any  political  subdivision  thereof  with  respect  to 
aid  to  families  with  dependent  children  furnished  under  the 
State  plan,  and  (C)  reduced  by  such  amount  as  is  necessary  to 
provide  the  ''appropriate  reimbursement  of  the  Federal  Gov- 
ernment" that  the  State  is  required  to  make  under  section  457 
out  of  that  portion  of  child  support  collections  retained  by  it 
pursuant  to  such  section;  except  that  such  increases  or  reduc- 
tions shall  not  be  made  to  the  extent  that  such  sums  have  been 
applied  to  make  the  amount  certified  for  any  prior  quarter 
greater  of  less  than  the  amount  estimated  by  the  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Serv- 
ices for  such  prior  quarter. 

(3)  The  Secretary  of  the  Treasury  shall  thereupon,  through 
[the  Fiscal  Service  of  the  Treasury  Department]  the  Fiscal 
service  of  the  Department  of  the  Treasury  and  prior  to  audit  or 
settlement  by  the  General  Accounting  Office,  pay  to  the  State,  at 
the  time  or  times  fixed  by  the  Secretary  of  [Health,  Education, 
and  Welfare]  Health  and  Human  Services,  the  amount  so 
certified. 

******* 

(j)  In  the  case  of  Puerto  Rico,  Guam,  or  the  Virgin  Islands,  if  the 
dollar  error  rate  of  aid  furnished  by  such  State  under  its  State  plan 
approved  under  this  part  with  respect  to  any  six-month  period,  as 
based  on  samples  and  evaluations  thereof,  is — 

(1)  at  least  4  per  centum,  the  amount  of  the  Federal  financial 
participation  in  the  expenditures  made  by  the  State  in  carry- 
ing out  such  plan  during  such  period  shall  be  determined  with- 
out regard  to  the  provisions  of  this  subsection;  or 

(2)  less  than  4  per  centum,  the  amount  of  the  Federal  finan- ' 
cial  participation  in  the  expenditures  made  by  the  State  in  car- 
rying out  such  plan  during  such  period  shall  be  the  amount  de- 
termined without  regard  to  this  subsection,  plus,  of  the  amount 
by  which  such  expenditures  are  less  than  they  would  have 
been  if  the  erroneous  excess  payments  of  aid  had  been  at  a 
rate  of  4  per  centum — 

(A)  10  per  centum  of  the  Federal  share  of  such  amount, 
in  case  such  rate  is  not  less  than  3.5  per  centum, 

(B)  20  per  centum  of  the  Federal  share  of  such  amount, 
in  case  such  rate  is  at  least  3.0  per  centum  but  less  than 
3.5  per  centum, 

(C)  30  per  centum  of  the  Federal  share  of  such  amount, 
in  case  such  rate  is  at  least  2.5  per  centum  but  less  than 
3.0  per  centum, 

(D)  40  per  centum  of  the  Federal  share  of  such  amount, 
in  case  such  rate  is  at  least  2.0  per  centum  but  less  than  2.5 
per  centum, 

(E)  50  per  centum  of  the  Federal  share  of  such  amount, 
in  case  such  rate  is  less  than  2.0  per  centum. 

For  purposes  of  this  subsection  (i)  the  term  '  'dollar  error  rate  of 
aid"  means  the  total  of  the  dollar  error  rates  of  aid  for  (I)  pay- 
ments to  ineligible  families  receiving  assistance;  (II)  overpayments 
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to  eligible  families  receiving  assistance;  (III)  underpayments  to  eli- 
gible families  receiving  assistance;  and  (IV)  nonpayments  to  eligible 
families  not  receiving  assistance  due  to  erroneous  terminations  or 
denials,  and  (ii)  the  term  "erroneous  excess  payment  [,]"  means 
the  total  (I)  erroneous  payments  to  ineligible  families  receiving  as- 
stance,  and  (II)  overpayments  to  eligible  families  receiving  assist- 
ance. 

******* 

DEFINITIONS 

Sec.  406.  When  used  in  this  part — 

(a)  *  *  * 

(b)  The  term  "aid  to  families  with  dependent  children"  means 
money  payments  with  respect  to  a  dependent  child  or  dependent 
children,  or,  at  the  option  of  the  State,  a  pregnant  woman  but  only 
if  it  has  been  medically  verified  that  the  child  is  expected  to  be 
born  in  the  month  such  payments  are  made  or  within  the  three- 
month  period  following  such  month  of  payment,  and  who,  if  such 
child  had  been  born  and  was  living  with  her  in  the  month  of  pay- 
ment, would  be  eligible  for  aid  to  families  with  dependent  children, 
and  includes  (1)  money  payments  to  meet  the  needs  of  the  relative 
with  whom  any  dependent  child  is  living  (and  the  spouse  of  such 
relative  if  living  with  him  and  if  such  relative  is  the  child's  parent 
and  the  child  is  a  dependent  child  by  reason  of  the  physical  or 
mental  incapacity  of  a  parent  or  is  a  dependent  child  under  section 
407,  and  (2)  payments  with  respect  to  any  dependent  child  (includ- 
ing payments  to  meet  the  needs  of  the  relative,  and  the  relative's 
spouse,  with  whom  such  child  is  living,  and  the  needs  of  any  other 
individual  living  in  the  same  home  if  such  needs  are  taken  into  ac- 
count in  making  the  determination  under  section  402(a)(7))  which 
do  not  meet  the  preceding  requirements  of  this  subsection,  but 
which  would  meet  such  requirements  except  that  such  payments 
are  made  to  another  individual  who  (as  determined  in  accordance 
with  standards  prescribed  by  the  Secretary)  is  interested  in  or  con- 
cerned with  the  welfare  of  such  child  or  relative,  or  are  made  on 
behalf  of  such  child  or  relative  directly  to  a  person  furnishing  food, 
living  accommodations,  or  other  goods,  services,  or  items  to  or  for 
such  child,  relative,  or  other  individual,  but  only  with  respect  to  a 
State  whose  State  plan  approved  under  section  402  includes  provi- 
sion for — 

(A)  determination  by  the  State  agency  that  the  relative  of 
the  child  with  respect  to  whom  such  payments  are  made  has 
such  inability  to  manage  funds  that  making  payments  to  him 
would  be  contrary  to  the  welfare  of  the  child  and,  therefore,  it 
is  necessa/y  to  provide  such  aid  with  respect  to  such  child  and 
relative  through  payments  described  in  this  clause  (2); 

(B)  undertaking  and  continuing  special  efforts  to  develop 
greater  ability  on  the  part  of  the  relative  to  manage  funds  in 
such  manner  as  to  protect  the  welfare  of  the  family; 

(C)  periodic  review  by  such  State  agency  of  the  determina- 
tion under  clause  (A)  to  ascertain  whether  conditions  justifying 
such  determination  still  exist,  with  provision  for  termination  of 
such  payments  if  they  do  not  and  for  seeking  judicial  appoint- 
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ment  of  a  guardian  or  other  legal  representative,  as  described 

in  section  1111,  if  and  when  it  appears  that  the  need  for  such 

payments  is  continuing,  or  is  likely  to  continue,  beyond  a 

period  specified  by  the  Secretary;  and 

[(D)  aid  in  the  form  of  foster  home  care  in  behalf  of  children 

described  in  section  408(a);  and] 

[(E)]  (D)  opportunity  for  a  fair  hearing  before  the  State 

agency  on  the  determination  referred  to  in  clause  (A)  for  any 

individual  with  respect  to  whom  it  is  made. 
Payments  with  respect  to  a  dependent  child  which  are  intended  to 
enable  the  recipient  to  pay  for  specific  goods,  services,  or  items  rec- 
ognized by  the  State  agency  as  a  part  of  the  child's  need  under  the 
State  plan  may  (in  the  discretion  of  the  State  or  local  agency  ad- 
ministering the  plan  in  the  political  subdivision)  be  made,  pursuant 
to  a  determination  referred  to  in  clause  (2)(A),  in  the  form  of 
checks  drawn  jointly  to  the  order  of  the  recipient  and  the  person 
furnishing  such  goods,  services,  or  items  and  negotiable  only  upon 
endorsement  by  both  such  recipient  and  such  person;  and  pay- 
ments so  made  shall  be  considered  for  all  of  the  purposes  of  this 
part  to  be  payments  described  in  clause  (2).  Whenever  payments 
with  respect  to  a  dependent  child  are  made  in  the  manner  de- 
scribed in  clause  (2)  (including  payments  described  in  the  preceding 
sentence),  a  statement  of  the  specific  reasons  for  making  such  pay- 
ments in  that  manner  (on  which  the  determination  under  clause 
(2)(A)  was  based)  shall  be  placed  in  the  file  maintained  with  respect 
to  such  child  by  the  State  or  local  agency  administering  the  State 
plan  in  the  political  subdivision.  Payments  of  the  type  described  in 
clause  (2)  shall  not  be  subject  to  the  requirements  of  [clauses  (A) 
through  (E)]  clauses  (A)  through  (D)  of  such  clause  (2),  when  they 
are  made  in  the  manner  described  in  clause  (2)  at  the  request  of 
the  family  member  to  whom  payment  would  otherwise  be  made  in 
an  unrestricted  manner. 

******* 

DEPENDENT  CHILDREN  OF  UNEMPLOYED  PARENTS 

Sec.  407.  (a)  The  term  ' 'dependent  child' '  shall,  notwithstanding 
section  406(a),  include  a  needy  child  who  meets  the  requirements  of 
section  406(a)(2),  who  has  been  deprived  of  parental  support  or  care 
by  reason  of  the  unemployment  (as  determined  in  accordance  with 
standards  prescribed  by  the  Secretary)  of  the  parent  who  is  the 
principal  earner,  and  who  is  living  with  any  of  the  relatives  speci- 
fied in  section  406(a)(1)  in  a  place  of  residence  maintained  by  one  or 
more  of  such  relatives  as  his  (or  their)  own  home. 

(b)  The  provisions  of  subsection  (a)  shall  be  applicable  to  a  State 
if  the  State's  plan  approved  under  section  402 — 

(1)  requires  the  payment  of  aid  to  families  with  dependent 
children  with  respect  to  a  dependent  child  as  defined  in  subsec- 
tion (a)  when — 

(A)  whichever  of  such  child's  parents  is  the  principal 
earner  has  not  been  employed  (as  determined  in  accord- 
ance with  the  standards  prescribed  by  the  Secretary)  for  at 
least  30  days  prior  to  the  receipt  of  such  aid, 
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(B)  such  parent  has  not  without  good  cause,  within  such 
period  (of  not  less  than  30  days)  as  may  be  prescribed  by 
the  Secretary,  refused  a  bona  fide  offer  of  employment  or 
training  for  employment,  and 

(C)  (i)  such  [father]  parent  has  6  or  more  quarters  of 
work  (as  defined  in  subsection  (d)(1))  in  any  13-calendar- 
quarter  period  ending  within  one  year  prior  to  the  applica- 
tion for  such  aid  or  (ii)  [he]  such  parent  received  unem- 
ployment compensation  under  an  unemployment  compen- 
sation law  of  a  State  or  of  the  United  States,  or  [he]  such 
parent  was  qualified  (within  the  meaning  of  subsection 
(d)(3))  for  unemployment  compensation  under  the  unem- 
ployment compensation  law  of  the  State,  within  one  year 
prior  to  the  application  for  such  aid;  and 

(2)  provides — 

(A)  for  such  assurances  as  will  satisfy  the  Secretary  that 
unemployed  parents  of  dependent  children  as  defined  in 
subsection  (a)  will  be  certified  to  the  Secretary  of  Labor  as 
provided  in  section  402(a)(19)  within  [thirty]  30  days  after 
receipt  of  aid  with  respect  to  such  children; 

(B)  for  entering  into  cooperative  arrangements  with  the 
State  agency  responsible  for  administering  or  supervising 
the  administration  of  vocational  education  in  the  State,  de- 
signed to  assure  maximum  utilization  of  available  public 
vocational  education  services  and  facilities  in  the  State  in 
order  to  encourage  the  retraining  of  individuals  capable  of 
being  retrained; 

******* 

(e)  The  Secretary  of  [Health,  Education,  and  Welfare]  and  the 
Secretary  of  Labor  shall  jointly  enter  into  an  agreement  with  each 
State  which  is  able  and  willing  to  do  so  for  the  purpose  of  (1)  sim- 
plifying the  procedures  to  be  followed  by  unemployed  parents  and 
other  unemployment  persons  in  such  State  in  registering  pursuant 
to  section  402(a)(19)  for  the  work  incentive  program  established  by 
part  C  of  this  title  and  in  registering  with  public  employment  of- 
fices (under  this  section  and  otherwise)  or  in  connection  with  appli- 
cations for  unemployment  compensation,  by  reducing  the  number 
of  locations  or  agencies  where  such  persons  must  go  in  order  to  reg- 
ister for  such  programs  and  in  connection  with  such  applications, 
and  (2)  providing  where  possible  for  a  single  registration  satisfying 
this  section  and  the  reqruirements  of  both  the  work  incentive  pro- 
gram and  the  applicable  unemployment  compensation  laws. 

COMMUNITY  WORK  EXPERIENCE  PROGRAMS 

Sec.  409.  (a)(1)  Any  State  which  chooses  to  do  so  may  establish  a 
community  work  experience  program  in  accordance  with  this  sec- 
tion. The  purpose  of  the  community  work  experience  program  is  to 
provide  experience  and  training  for  individuals  not  otherwise  able 
to  obtain  employment,  in  order  to  assist  them  to  move  into  regular 
employment.  Community  work  experience  programs  shall  be  de- 
signed to  improve  the  employability  of  participants  through  actual 
work  experience  and  training  and  to  enable  individuals  employed 
under  community  work  experience  programs  to  move  promptly 
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into  regular  public  or  private  employment.  The  facilities  of  the 
State  public  employment  offices  may  be  utilized  to  find  employ- 
ment opportunities  for  recipients  under  this  program.  Community 
work  experience  programs  shall  be  limited  to  projects  which  serve 
a  useful  public  purpose  in  fields  such  as  health,  social  service,  envi- 
ronmental protection,  education,  urban  and  rural  development  and 
redevelopment,  welfare,  recreation,  public  facilities,  public  safety, 
and  day  care.  To  the  extent  possible,  the  prior  training,  experience, 
and  skills  of  a  recipient  shall  be  utilized  in  making  appropriate 
work  experience  assignments.  A  community  work  experience  pro- 
gram established  under  this  section  shall  provide — 

(A)  appropriate  standards  for  health,  safety,  and  other  condi- 
tions applicable  to  the  performance  of  work; 

(B)  that  the  program  does  not  result  in  displacement  of  per- 
sons currently  employed,  or  the  filling  of  established  unfilled 
position  [vacanies]  vacancies; 

(C)  reasonable  conditions  of  work,  taking  into  account  the  ge- 
ographic region,  the  residence  of  the  participants,  and  the  pro- 
ficiency of  the  participants; 

(D)  that  participants  will  not  be  required,  without  their  con- 
sent, to  travel  an  unreasonable  distance  from  their  homes  or 
remain  away  from  their  homes  overnight; 

(E)  that  the  maximum  number  of  hours  in  any  month  that  a 
participant  may  be  required  to  work  is  that  number  which 
equals  the  amount  of  aid  payable  with  respect  to  the  family  of 
which  such  individual  is  a  member  under  the  State  plan  ap- 
proved under  this  part,  divided  by  the  greater  of  the  Federal  or 
the  applicable  State  minimum  wage;  and 

(F)  that  provision  will  be  made  for  transportation  and  other 
costs,  not  in  excess  of  an  amount  established  by  the  Secretary, 
reasonably  necessary  and  directly  related  to  participation  in 
the  program. 

(2)  Nothing  contained  in  this  section  shall  be  construed  as 
authorizing  the  payment  of  aid  under  this  part  as  compensation  for 
work  performed,  nor  shall  a  participant  be  entitled  to  a  salary  or 
to  any  other  work  or  training  expense  provided  under  any  other 
provision  of  law  by  reason  of  his  participation  in  a  program  under 
this  section. 

(3)  Nothing  in  this  part  or  part  C,  or  in  any  State  plan  approved 
under  this  part,  shall  be  construed  to  prevent  a  State  from  operat- 
ing (on  such  terms  and  conditions  and  in  such  cases  as  the  State 
may  find  to  be  necessary  or  appropriate,  whether  or  not  such 
terms,  conditions,  and  cases  are  consistent  with  section  402(a)(19)  or 
part  [(C))]  C)  a  community  work  experience  program  in  accord- 
ance with  this  section. 

******* 

FOOD  STAMP  DISTRIBUTION 

Sec.  410.  (a)  Any  State  plan  for  aid  and  services  to  needy  families 
with  children  may  (but  is  not  required  under  this  title  or  any  other 
provision  of  Federal  law  to)  provide  for  the  institution  of  proce- 
dures, in  any  or  all  areas  of  the  State,  by  the  State  agency  adminis- 
tering or  supervising  the  administration  of  such  plan  under  which 
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any  household  participating  in  the  food  stamp  program  established 
by  the  Food  Stamp  Act  of  [1964]  1977,  as  amended,  will  be  enti- 
tled, if  it  so  elects,  to  have  the  charges,  if  any,  for  its  coupon  allot- 
ment under  such  program  deducted  from  any  aid,  in  the  form  of 
money  payments,  which  is  (or,  except  for  the  deduction  of  such 
charge,  would  be)  payable  to  or  with  respect  to  such  household  (or 
any  member  or  members  thereof)  under  such  plan  and  have  its 
coupon  allotment  distributed  to  it  with  such  aid. 

(b)  Any  deduction  made  pursuant  to  an  option  provided  in  ac- 
cordance with  subsection  (a)  shall  not  be  considered  to  be  a  pay- 
ment described  in  section  406(b)(2). 

(c)  Notwithstanding  any  other  provision  of  law,  no  agency  which 
is  designated  as  a  State  agency  for  any  State  under  or  pursuant  to 
the  Food  Stamp  Act  of  [1964]  1977,  as  amended,  shall  be  regarded 
as  having  failed  to  comply  with  any  requirement  imposed  by  or 
pursuant  to  such  Act  solely  because  of  the  failure,  of  the  State 
agency  administering  or  supervising  the  administration  of  the 
State  plan  (approved  under  this  part)  of  such  State,  to  institute  or 
carry  out  a  procedure,  described  in  subsection  (a). 

*  *  *  *  *  *  * 

ATTRIBUTION  OF  SPONSOR'S  INCOME  AND  RESOURCES  TO  ALIEN 

Sec.  415.  (a)  For  purposes  of  determining  eligiblity  for  and  the 
amount  of  benefits  under  a  State  plan  approved  under  this  part  for 
an  individual  who  is  an  alien  described  in  clause  (B)  of  section 
402(a)(33),  the  income  and  resources  of  any  person  who  (as  a  spon- 
sor of  such  individual's  entry  into  the  United  States)  executed  an 
affidavit  of  support  or  similar  agreement  with  respect  to  such  indi- 
vidual and  the  income  and  resources  of  the  sponsor's  spouse,  shall 
be  deemed  to  be  the  unearned  income  and  resources  of  such  indi- 
vidual (in  accordance  with  subsections  (b)  and  (c))  for  a  period  of 
three  years  after  the  individual's  entry  into  the  United  States, 
except  that  this  section  is  not  applicable  if  such  individual  is  a  de- 
pendent child  and  such  sponsor  (or  such  sponsor's  spouse)  is  the 
parent  of  such  child. 

(b)(1)  The  amount  of  income  of  a  sponsor  (and  his  spouse)  which 
shall  be  deemed  to  be  the  unearned  income  of  an  alien  for  any 
month  shall  be  determined  as  follows: 

(A)  the  total  amount  of  earned  and  unearned  income  of  such 
sponsor  and  such  sponsor's  spouse  (if  such  spouse  is  living  with 
the  sponsor)  shall  be  determined  for  such  month; 

(B)  the  amount  determined  under  subparagraph  (A)  shall  be 
reduced  by  an  amount  equal  to  the  sum  of— 

(i)  the  lesser  of  (I)  20  percent  of  the  total  of  any  amounts 
received  by  the  sponsor  and  his  spouse  in  such  month  as 
wages  or  salary  or  as  net  earnings  from  self-employment, 
plus  the  full  amount  of  any  costs  incurred  by  them  in  pro- 
ducing self-employment  income  in  such  month,  or  (II)  $175; 

(ii)  the  cash  needs  standard  established  by  the  State 
under  its  plan  for  a  family  of  the  same  size  and  composi- 
tion as  the  sponsor  and  those  other  individuals  living  in 
the  same  household  as  the  sponsor  who  are  claimed  by 
him  as  dependents  for  purposes  of  [determinig]  determin- 
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ing  his  Federal  personal  income  tax  liability  but  whose 
needs  are  not  taken  into  account  in  making  a  determina- 
tion under  section  402(a)(7); 

(iii)  any  amounts  paid  by  the  sponsor  (or  his  spouse)  to 
individuals  not  living  in  such  household  who  are  claimed 
by  him  as  dependents  for  purposes  of  determining  his  Fed- 
eral personal  income  tax  liability;  and 

(iv)  any  payments  of  alimony  or  child  support  with  re- 
spect to  individuals  not  living  in  such  household. 

*  *  *  *  *  *  * 

Part  B — Child  Welfare  Services 

APPROPRIATION 

Sec.  420.  (a)  For  the  purpose  of  enabling  the  United  States, 
through  the  Secretary,  to  cooperate  with  State  public  welfare  agen- 
cies in  establishing,  extending,  and  strengthening  child  welfare 
services,  there  is  authorized  to  be  appropriated  for  each  fiscal  year 
the  sum  of  $266,000,000. 

(b)  Funds  appropriated  for  any  fiscal  year  pursuant  to  the  au- 
thorization contained  in  subsection  (a)  shall  be  included  in  the  ap- 
propriation Act  (or  supplemental  appropriation  Act)  for  the  fiscal 
year  preceding  the  fiscal  year  for  which  such  funds  are  available 
for  obligation.  In  order  to  effect  a  transition  to  this  method  of 
timing  appropriation  action,  the  preceding  sentence  [,J  shall 
apply  notwithstanding  the  fact  that  its  initial  application  will 
result  in  the  enactment  in  the  same  year  (whether  in  the  same  ap- 
propriation Act  or  otherwise)  of  two  separate  appropriations,  one 
for  the  then  current  fiscal  year  and  one  for  the  succeeding  fiscal 
year. 

******* 

PART  C— WORK  INCENTIVE  PROGRAM  FOR  RECIPIENTS 
OF  AID  UNDER  STATE  PLAN  APPROVED  UNDER  PART  A 

******* 

APPROPRIATION 

Sec.  431.  (a)  There  is  hereby  authorized  to  be  appropriated  to  the 
Secretary  of  [Health,  Education,  and  Welfare  J  Health  and 
Human  Services  for  each  fiscal  year  a  sum  sufficient  to  carry  out 
the  purposes  of  this  part.  The  Secretary  of  [Health,  Education, 
and  Welfare]  Health  and  Human  Services  shall  transfer  to  the 
Secretary  of  Labor  from  time  to  time  sufficient  amounts,  out  of  the 
moneys  appropriated  pursuant  to  this  section,  to  enable  him  to 
carry  out  such  purposes. 

******* 


ESTABLISHMENT  OF  PROGRAMS 

Sec.  432.  (a)  *  *  * 
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(d)  In  providing  the  training  and  employment  services  and  oppor- 
tunities required  by  this  part,  the  Secretary  [of  Labor]  shall,  to 
the  maximum  extent  feasible,  assure  that  such  services  and  oppor- 
tunities are  provided  by  using  all  authority  available  under  this  or 
any  other  Act.  In  order  to  assure  that  the  services  and  opportuni- 
ties so  required  are  provided,  the  Secretary  [of  Labor]  (1)  shall 
assure,  when  appropriate,  that  registrants  under  this  part  are  re- 
ferred for  training  and  employment  services  under  the  Job  Train- 
ing Partnership  Act,  and  (2)  may  use  the  funds  appropriated  under 
this  part  to  provide  programs  required  by  this  part  through  such 
other  Acts  to  the  same  extent  and  under  the  same  conditions 
(except  as  regards  the  Federal  matching  percentage)  as  if  appropri- 
ated under  such  other  Act  and,  in  making  use  of  the  programs  of 
other  Federal,  State,  or  local  agencies  (public  or  private),  the  Secre- 
tary [of  Labor]  may  reimburse  such  agencies  for  services  ren- 
dered to  individuals  under  this  part  to  the  extent  that  such  serv- 
ices and  opportunities  are  not  otherwise  available  on  a  nonreim- 
bursable basis. 

******* 

(f)  (1)  The  Secretary  [of  Labor]  shall  utilize  the  services  of  each 
private  industry  council  (as  established  under  the  Job  Training 
Partnership  Act)  to  identify  and  provide  advice  on  the  types  of  jobs 
available  or  likely  to  become  available  in  the  service  delivery  area 
of  such  council. 

******* 

OPERATION  OF  PROGRAM 

Sec.  433.  (a)  *  *  * 

******* 

(g)  Where  an  individual,  certified  to  the  Secretary  [of  Labor] 
pursuant  to  section  402(a)(19)(G)  refuses  without  good  cause  to 
accept  employment  or  participate  in  a  project  under  a  program  es- 
tablished by  this  part,  the  Secretary  [of  Labor]  shall  (after  provid- 
ing opportunity  for  fair  hearing)  notify  the  State  agency  which  cer- 
tified such  individual  and  submit  such  other  information  as  he  may 
have  with  respect  to  such  refusal. 

******* 

INCENTIVE  PAYMENT 

Sec.  434.  (a)  The  Secretary  is  authorized  to  pay  to  any  partici- 
pant under  a  program  established  by  section  432(b)(2)  an  incentive 
payment  of  not  more  than  $30  per  month,  payable  in  such  amounts 
and  at  such  times  as  the  Secretary  prescribes. 

(b)  The  Secretary  [of  Labor]  is  also  authorized  to  pay,  to  any 
member  of  a  family  participating  in  manpower  training  under  this 
part,  allowances  for  transportation  and  other  costs  incurred  by 
such  member,  to  the  extent  such  costs  are  necessary  to  and  directly 
related  to  the  participation  by  such  member  in  such  training. 
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PERIOD  OF  ENROLLMENT 

Sec.  436.  (a)  The  program  established  by  section  432(b)(2)  shall  be 
designed  by  the  Secretary  so  that  the  average  period  of  enrollment 
under  all  projects  under  such  program  throughout  any  area  of  the 
United  States  will  not  exceed  one  year. 

(b)  Services  provided  under  this  part  may  continue  to  be  provided 
to  an  individual  for  such  period  as  the  Secretary  determines  (in  ac- 
cordance with  regulations  prescribed  jointly  by  him  and  the  Secre- 
tary of  [Health,  Education,  and  Welfare}  Health  and  Human 
Services)  is  necessary  to  qualify  him  fully  for  employment  even 
though  his  earnings  disqualify  him  from  aid  under  a  State  plan  ap- 
proved under  section  402. 

******* 

RULES  AND  REGULATIONS 

Sec.  439.  The  Secretary  and  the  Secretary  of  [Health,  Education, 
and  Welfare]  Health  and  Human  Services,  shall,  not  later  than 
July  1,  1972,  issue  regulations  to  carry  out  the  purposes  of  this 
part.  Such  regulations  shall  provide  for  the  establishment,  jointly 
by  the  Secretary  and  the  Secretary  of  [Health,  Education,  and 
Welfare]  Health  and  Human  Services,  of  (1)  a  national  coordina- 
tion committee  the  duty  of  which  shall  be  to  establish  uniform  re- 
porting and  similar  requirements  for  the  administration  of  this 
part,  and  (2)  a  regional  coordination  committee  for  each  region 
which  shall  be  responsible  for  review  and  approval  of  statewide 
operational  plans  developed  pursuant  to  section  433(b). 

******* 

EVALUATION  AND  RESEARCH 

Sec.  441.  [(a)]  The  Secretary  shall  (jointly  with  the  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Services 
provide  for  the  continuing  evaluation  of  the  work  incentive  pro- 
grams established  by  this  part,  including  their  effectiveness  in 
achieving  stated  goals  and  their  impact  on  other  related  programs. 
He  also  may  conduct  research  regarding  ways  to  increase  the  effec- 
tiveness of  such  programs.  He  may,  for  this  purpose,  contract  for 
independent  evaluations  of  and  research  regarding  such  programs 
or  individual  projects  under  such  programs.  For  purposes  of  sec- 
tions 435  and  443,  the  costs  of  carrying  out  this  section  shall  not  be 
regarded  as  costs  of  carrying  out  work  incentive  programs  estab- 
lished by  this  part.  Nothing  in  this  section  shall  be  construed  as 
authorizing  the  Secretary  to  enter  into  any  contract  with  any  orga- 
nization after  June  1,  1970,  for  the  dissemination  by  such  organiza- 
tion of  information  about  programs  authorized  to  be  carried  on 
under  this  part. 

******* 

COLLECTION  OF  STATE  SHARE 

Sec.  443.  If  a  non-Federal  contribution  of  10  per  centum  of  the 
costs  of  the  work  incentive  programs  established  by  this  part  is  not 
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made  in  any  State  (as  specified  in  section  402(a)),  the  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Services 
may  withhold  any  action  under  section  404  because  of  the  State's 
failure  to  comply  substantially  with  a  provision  required  by  section 
402.  If  the  Secretary  of  [Health,  Education,  and  Welfare]  Health 
and  Human  Services  does  withhold  such  action,  he  shall,  after  rea- 
sonable notice  and  opportunity  for  hearing  to  the  appropriate  State 
agency  or  agencies,  withhold  any  payments  to  be  made  to  the  State 
under  sections  3(a),  403(a),  1003(a),  1403(a),  1603(a),  and  1903(a) 
until  the  amount  so  withheld  (including  any  amounts  contributed 
by  the  State  pursuant  to  the  requirement  in  section  402(a)(19)(C) 
equals  10  per  centum  of  the  costs  of  such  work  incentive  programs. 
Such  withholding  shall  remain  in  effect  until  such  time  as  the  Sec- 
retary has  assurances  from  the  State  that  such  10  per  centum  will 
be  contributed  as  required  by  section  402.  Amounts  so  withheld 
shall  be  deemed  to  have  been  paid  to  the  State  under  such  section 
and  shall  be  paid  by  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  to  the  Secretary.  Such  payment 
shall  be  considered  a  non-Federal  contribution  for  purposes  of  sec- 
tion 435. 

AGREEMENTS  WITH  OTHER  AGENCIES  PROVIDING  ASSISTANCE  TO 
FAMILIES  OF  UNEMPLOYED  PARENTS 

Sec.  444.  (a)  The  Secretary  ia  authorized  to  enter  into  an  agree- 
ment (in  accordance  with  the  succeeding  provisions  of  this  section) 
with  any  qualified  State  agency  (as  described  in  subsection  (d)) 
under  which  the  program  established  by  the  preceding  sections  of 
this  part  C  will  (except  as  otherwise  provided  in  this  section)  be  ap- 
plicable to  individuals  certified  by  such  State  agency  in  the  same 
manner,  to  the  same  extent,  and  under  the  same  conditions  as  such 
program  is  applicable  with  respect  to  individuals  certified  to  the 
Secretary  by  a  State  agency  administering  or  supervising  the  ad- 
ministration of  a  State  plan  approved  by  the  Secretary  of  [Health, 
Education,  and  Welfare]  Health  and  Human  Services  under  part 
A  of  this  title. 

******* 

(d)  The  Secretary  shall,  at  the  request  of  any  qualified  State 
agency  referred  to  in  subsection  (a)  of  this  section  and  upon  receipt 
from  it  of  a  list  of  the  names  of  individuals  [rereferred]  referred 
to  the  Secretary,  furnish  to  such  agency  the  names  of  each  individ- 
ual on  such  list  participating  in  public  service  employment  under 
section  433(a)(3)  whom  the  Secretary  determines  should  continue  to 
participate  in  such  employment.  The  Secretary  shall  not  comply 
with  any  such  request  with  respect  to  an  individual  on  such  list 
unless  such  individual  has  been  certified  to  the  Secretary  by  such 
agency  under  section  402(a)(19)(G)  for  a  period  of  at  least  six 
months. 

WORK  INCENTIVE  DEMONSTRATION  PROGRAM 

Sec.  445.  (a)  Notwithstanding  any  other  provision  of  this  part 
and  part  A  of  this  title,  any  State  may  elect  as  an  alternative  to 
the  work  incentive  program  otherwise  provided  in  this  part,  and 
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subject  to  the  provision  of  this  section,  to  operate  a  work  incentive 
demonstration  program  for  the  purpose  of  demonstrating  single 
agency  administration  of  the  work-related  objectives  of  this  Act, 
and  to  receive  payments  under  the  provisions  of  this  section. 

(b)(1)  Not  later  than  June  30,  1984,  the  Governor  of  a  State  which 
desires  to  operate  a  work  incentive  demonstration  program  under 
this  section  shall  submit  to  the  Secretary  of  Health  and  Human 
Services  a  letter  of  application  stating  such  intent.  Accompanying 
the  letter  of  application  shall  be  a  State  program  plan  which 
must — 

(A)  provide  that  the  agency  conducting  the  demonstration 
program  within  the  State  shall  be  the  single  State  agency 
which  administers  or  supervises  the  administration  of  the 
State  plan  under  part  A  of  this  title; 

(B)  provide  that  all  persons  eligible  for  or  receiving  assist- 
ance under  the  aid  to  families  with  dependent  children  pro- 
gram shall  be  eligible  to  participate  in,  and  shall  be  required 
to  participate  in,  the  work  incentive  demonstration  program, 
subject  to  the  same  criteria  for  participation  in  such  demon- 
stration program  as  are  in  effect  under  this  part  and  part  A 
during  the  month  before  the  month  in  which  the  demonstra- 
tion program  commences,  but  subject  to  waiver  of  such  crite- 
ria as  provided  under  section  115. 

(C)  provide  that  the  criteria  for  participation  in  the  work  in- 
centive demonstration  program  shall  be  uniform  throughout 
the  State; 

(D)  provide  a  statement  of  the  objectives  which  the  State  ex- 
pects to  meet  through  operation  of  a  work  incentive  demon- 
stration program,  with  emphasis  on  how  the  State  expects  to 
maximize  client  placement  in  nonsubsidized  private  sector  em- 
ployment; 

(E)  describe  the  techniques  to  be  used  to  achieve  the  objec- 
tives of  the  work  incentive  demonstration  program,  which  may 
include  but  shall  not  be  limited  to:  maximum  periods  of  par- 
ticipation, jobs  training,  job  find  clubs,  grant  diversion  to 
either  public  or  private  sector  employers,  services  contracts 
with  State  employment  services,  prime  sponsors  under  the 
[Comprehensive  Employment  and  Training  Act  of  1973]  Job 
Training  Partnership  Act,  or  private  placement  agencies,  tar- 
geted jobs  tax  credit  outreach  campaigns,  and  performance- 
based  placement  incentives;  and 

(F)  set  forth  the  format  and  frequency  of  reporting  of  infor- 
mation regarding  operation  of  the  work  incentive  demonstra- 
tion program. 

******* 


26-200  0-83-45   (Vol.  2) 
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PART  D— CHILD  SUPPORT  AND  ESTABLISHMENT  OF 
PATERNITY 

******* 

DUTIES  OF  THE  SECRETARY 

Sec.  452.  (a)  The  Secretary  shall  establish,  within  the  Depart- 
ment of  [Health,  Education,  and  Welfare]  Health  and  Human 
Services  a  separate  organizational  unit,  under  the  direction  of  a 
designee  of  the  Secretary,  who  shall  report  directly  to  the  Secre- 
tary and  who  shall — 

(1)  establish  such  standards  for  State  programs  for  locating 
absent  parents,  establishing  paternity,  and  obtaining  child  sup- 
port and  support  for  the  spouse  (or  former  spouse)  with  whom 
the  absent  parent's  child  is  living  as  he  determines  to  be  neces- 
sary to  assure  that  such  programs  will  be  effective; 

(2)  establish  minimum  organizational  and  staffing  require- 
ments for  State  units  engaged  in  carrying  out  such  programs 
under  plans  approved  under  this  part; 

(3)  review  and  approve  State  plans  for  such  programs; 

(4)  evaluate  the  implementation  of  State  programs  estab- 
lished pursuant  to  such  plan,  conduct  such  audits  of  State  pro- 
grams established  under  the  plan  approved  under  this  part  as 
may  be  necessary  to  assure  their  conformity  with  the  require- 
ments of  this  part,  and,  not  less  often  than  annually,  conduct  a 
complete  audit  of  the  programs  established  under  such  plan  in 
each  State  and  determine  for  the  purposes  of  the  penalty  pro- 
vision of  section  403(h)  whether  the  actual  operation  of  such 
programs  in  each  State  conforms  to  the  requirements  of  this 
part; 

(5)  assist  States  in  establishing  adequate  reporting  proce- 
dures and  maintain  records  of  the  operations  of  programs  es- 
tablished pursuant  to  this  part  in  each  State; 

(6)  maintain  records  of  all  amounts  collected  and  disbursed 
under  programs  established  pursuant  to  the  provisions  of  this 
part  and  of  the  costs  incurred  in  collecting  such  amounts; 

(7)  provide  technical  assistance  to  the  States  to  help  them  es- 
tablish effective  systems  for  collecting  child  and  spousal  sup- 
port and  establishing  paternity; 

(8)  receive  applications  from  States  for  permission  to  utilize 
the  courts  of  the  United  States  to  enforce  court  orders  for  sup- 
port against  absent  parents  and,  upon  a  finding  that  (A)  an- 
other State  has  not  undertaken  to  enforce  the  court  order  of 
the  originating  State  against  the  absent  parent  within  a  rea- 
sonable time,  and  (B)  that  utilization  of  the  Federal  courts  is 
the  only  reasonable  method  of  enforcing  such  order,  approve 
such  applications; 

(9)  operate  the  Parent  Locator  Service  established  by  section 
453;  and 

(10)  not  later  than  three  months  after  the  end  of  each  fiscal 
year,  beginning  with  the  year  1977,  submit  to  the  Congress  a 
full  and  complete  report  on  all  activities  undertaken  pursuant 
to  the  provisions  of  this  part,  which  report  shall  include,  but 
not  be  limited  to,  the  following: 

(A)  total  program  costs  and  collections  set  forth  in  suffi- 
cient detail  to  show  the  cost  to  the  States  and  the  Federal 
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Government,  the  distribution  of  collections  to  families, 
State  and  local  governmental  units,  and  the  Federal  Gov- 
ernment; and  an  identification  of  the  financial  impact  of 
the  provisions  of  this  part; 

(B)  costs  and  staff  associated  with  the  Office  of  Child 
Support  Enforcement; 

(C)  the  number  of  child  support  cases  (with  separate 
identification  of  the  number  in  which  collection  of  spousal 
support  was  involved)  in  each  State  during  each  quarter  of 
the  fiscal  year  last  ending  before  the  report  is  submitted 
and  during  each  quarter  of  the  preceding  fiscal  year  (in- 
cluding the  transitional  period  beginning  July  1,  1976,  and 
ending  September  30,  1976,  in  the  case  of  the  first  report 
to  which  this  subparagraph  applies),  and  the  disposition  of 
such  cases; 

(D)  the  status  of  all  State  plans  under  this  part  as  of  the 
end  of  the  fiscal  year  last  ending  before  the  report  is  sub- 
mitted, together  with  an  explanation  of  any  problems 
which  are  delaying  or  preventing  approval  of  State  plans 
under  this  part; 

(E)  data,  by  State,  on  the  use  of  the  Federal  Parent  Loca- 
tor Service,  and  the  number  of  locate  requests  submitted 
without  the  absent  parent's  social  security  account 
number; 

(F)  the  number  of  cases,  by  State,  in  which  an  applicant 
for  or  recipient  of  aid  under  a  State  plan  approved  under 
part  A  has  refused  to  cooperate  in  identifying  and  locating 
the  absent  parent  and  the  number  of  cases  in  which  refus- 
al so  to  cooperate  is  based  on  good  cause  (as  determined  in 
accordance  with  the  standards  referred  to  in  section 
402(aX26XB)(ii)); 

(G)  data,  by  State,  or  the  use  of  Federal  courts  and  on 
use  of  the  Internal  Revenue  Service  for  collections,  the 
number  of  court  orders  on  which  collections  were  made, 
the  number  of  paternity  determinations  made  and  the 
number  of  parents  located,  in  sufficient  detail  to  show  the 
cost  and  benefits  to  the  States  and  to  the  Federal  Govern- 
ment; and 

(H)  the  major  problems  encountered  which  have  delayed 
or  prevented  implementation  of  the  provisions  of  this  part 
during  the  fiscal  year  last  ending  prior  to  the  submission 
of  such  report. 

The  information  contained  in  any  such  report  under  subpara- 
graph (A)  shall  specifically  include  (i)  the  total  amount  of  child 
support  payments  collected  as  a  result  of  services  furnished 
during  the  fiscal  year  involved  to  individuals  under  section 
454(6),  (ii)  the  cost  to  the  States  and  to  the  Federal  Govern- 
ment of  furnishing  such  services  to  those  individuals,  and  (iii) 
the  extent  to  which  the  furnishing  of  such  services  was  suc- 
cessful in  providing  sufficient  support  to  those  individuals  to 
assure  that  they  did  not  require  assistance  under  the  State 
plan  approved  under  part  A. 

******* 

(c)(1)  There  is  hereby  established  in  the  Treasury  a  revolving 
fund  which  shall  be  available  to  the  Secretary  without  fiscal  year 
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limitation,  to  enable  him  to  pay  to  the  States  for  distribution  in  ac- 
cordance with  the  provisions  of  section  457  such  amounts  as  may 
be  collected  and  paid  (subject  to  paragraph  (2))  into  such  fund 
under  section  6305  of  the  Internal  Revenue  Code  of  1954. 

(2)  There  is  hereby  appropriated  to  the  fund,  out  of  any  moneys 
in  the  Treasury  not  otherwise  appropriated,  amounts  equal  to  the 
amounts  collected  under  section  6305  of  the  Internal  Revenue  Code 
of  1954,  reduced  by  the  amounts  credited  or  refunded  as  overpay- 
ments of  the  amounts  so  collected.  The  amounts  appropriated  by 
the  preceding  [section]  sentence  shall  be  transferred  at  least  quar- 
terly from  the  general  fund  of  the  Treasury  to  the  fund  on  the 
basis  of  estimates  made  by  the  Secretary  of  the  Treasury.  Proper 
adjustments  shall  be  made  in  the  amounts  subsequently  trans- 
ferred to  the  extent  prior  estimates  were  in  excess  of  or  less  than 
the  amounts  required  to  be  transferred. 

******* 

PARENT  LOCATOR  SERVICE 

Sec.  453.  (a)  *  *  * 

******* 

(b)  Upon  request,  filed  in  accordance  with  subsection  (d)  of  any 
authorized  person  (as  defined  in  subsection  (c))  for  the  most  recent 
address  and  place  of  employment  of  any  absent  parent,  the  Secre- 
tary shall,  notwithstanding  any  other  provision  of  law,  provide 
through  the  Parent  Locator  Service  such  information  to  such 
person,  if  such  information — 

(1)  is  contained  in  any  files  or  records  maintained  by  the  Sec- 
retary or  by  the  Department  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services;  or 

(2)  is  not  contained  in  such  files  or  records,  but  can  be  ob- 
.  tained  by  the  Secretary,  under  the  authority  conferred  by 

subsection  (e),  from  any  other  department,  agency,  or 
instrumentality,  [or]  of  the  United  States  or  of  any  State. 
No  information  shall  be  disclosed  to  any  person  if  the  disclosure  of 
such  information  would  contravene  the  national  policy  or  security 
interests  of  the  United  States  or  the  confidentiality  of  census  data. 
The  Secretary  shall  give  priority  to  requests  made  by  any  author- 
ized person  described  in  subsection  (c)(1). 

******* 

STATE  PLAN  FOR  CHILD  AND  SPOUSAL  SUPPORT 

Sec.  454.  A  State  plan  for  child  and  spousal  support  must— 

^-jj  *  *  * 

******* 

(8)  provide  that  the  agency  administering  the  plan  will  estab- 
lish a  service  to  locate  absent  parents  utilizing — 

(A)  all  sources  of  information  and  available  records,  and 

(B)  the  Parent  Locator  Service  in  the  Department  of 
[Health,  Education,  and  Welfare]  Health  and  Human 
Services; 
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(9)  provide  that  the  State  will,  in  accordance  with  standards 
prescribed  by  the  Secretary,  cooperate  with  any  other  State — 

(A)  in  establishing  paternity,  if  necessary, 

(B)  in  locating  an  absent  parent  residing  in  the  State 
(whether  or  not  permanently)  against  whom  any  action  is 
being  taken  under  a  program  established  under  a  plan  ap- 
proved under  this  part  in  another  State, 

(C)  in  securing  compliance  by  an  absent  parent  residing 
in  such  State  (whether  or  not  permanently)  with  an  order 
issued  by  a  court  of  competent  jurisdiction  against  such 
parent  for  the  support  and  maintenance  of  the  child  or 
children  or  the  parent  of  such  child  or  children  [of  such 
parent]  with  respect  to  whom  aid  is  being  provided  under 
the  plan  of  such  other  State,  and 

(D)  in  carrying  out  other  functions  required  under  a 
plan  approved  under  this  part; 

******* 

(16)  provide,  at  the  option  of  the  State,  for  the  establishment, 
in  accordance  with  an  (initial  and  annually  updated)  advance 
automatic  data  processing  planning  document  approved  under 
section  452(d),  of  an  automatic  data  processing  and  information 
retrieval  system  designed  effectively  and  efficiently  to  assist 
management  in  the  administration  of  the  State  plan,  in  the 
State  and  localities  thereof,  so  as  (A)  to  control,  account  for, 
and  monitor  (i)  all  the  factors  in  the  support  enforcement  col- 
lection and  paternity  determination  process  under  such  plan 
(including,  but  not  limited  to,  (I)  identifiable  correlation  factors 
(such  as  social  security  numbers,  names,  dates  of  birth,  home 
addresses  and  mailing  addresses  (including  postal  ZIP  codes)  of 
any  individual  with  respect  to  whom  support  obligations  are 
sought  to  be  established  or  enforced  and  with  respect  to  any 
person  to  whom  such  support  obligations  are  owing)  to  assure 
sufficient  compatibility  among  the  systems  of  different  jurisdic- 
tions to  permit  periodic  screening  to  determine  whether  such 
individual  is  paying  or  is  obligated  to  pay  support  in  more 
than  one  jurisdiction,  (II)  checking  of  records  of  such  individ- 
uals on  a  periodic  basis  with  Federal,  intra-  and  inter-State, 
and  local  agencies,  (III)  maintaining  the  data  necessary  to  meet 
the  Federal  reporting  requirements  on  a  timely  basis,  and  (IV) 
delinquency  and  enforcement  activities),  (ii)  the  collection  and 
distribution  of  support  payments  (both  intra-  and  inter-State), 
the  determination,  [collection  and  distribution,]  collection, 
and  distribution  of  incentive  payments  both  inter-  and  intra- 
state, and  the  maintenance  of  accounts  receivable  on  all 
amounts  owed,  collected  and  distributed,  and  (iii)  the  costs  of 
all  services  rendered,  either  directly  or  by  interfacing  with 
State  financial  management  and  expenditure  information,  (B) 
to  provide  interface  with  records  of  the  State's  aid  to  families 
with  dependent  children  program  in  order  to  determine  if  a 
collection  of  a  support  payment  causes  a  change  affecting  eligi- 
bility for  or  the  amount  of  aid  under  such  program,  (C)  to  pro- 
vide for  security  against  unauthorized  access  to,  or  use  of,  the 
data  in  such  system,  and  (D)  to  provide  management  informa- 
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tion  on  all  cases  under  the  State  plan  from  initial  referral  or 
application  through  collection  and  enforcement; 

[THE  INDENTATION  OF  THE  FOLLOWING  PARAGRAPH  (17) 
IS  REALIGNED  BY  THE  BILL  TO  CONFORM  TO  THE  PRE- 
CEDING PARAGRAPHS] 

(17)  in  the  case  of  a  State  which  has  in  effect  an  agreement 
with  the  Secretary  entered  into  pursuant  to  section  463  for  the 
use  of  the  Parent  Locator  Service  established  under  section 
453,  [to]  provide  that  the  State  will  accept  and  transmit  to 
the  Secretary  requests  for  information  authorized  under  the 
provisions  of  the  agreement  to  be  furnished  by  such  Service  to 
authorized  persons,  [and  to]  will  impose  and  collect  (in  ac- 
cordance with  regulations  of  the  Secretary)  a  fee  sufficient  to 
cover  the  costs  to  the  State  and  to  the  Secretary  incurred  by 
reasons  of  such  requests,  [to]  will  transmit  to  the  Secretary 
from  time  to  time  (in  accordance  with  such  regulations)  so 
much  of  the  fees  collected  as  are  attributable  to  such  costs  to 
the  Secretary  so  incurred,  and  during  the  period  that  such 
agreement  is  in  effect [,  otherwise  to]  will  otherwise  comply 
with  such  agreement  and  regulations  of  the  Secretary  with  re- 
spect thereto; 

******* 

SUPPORT  OBLIGATION 

Sec.  456.  (a)(1)  The  support  rights  assigned  to  the  State  under 
section  402(a)(26)  shall  constitute  an  obligation  owed  to  such  State 
by  the  individual  responsible  for  providing  such  support.  Such  obli- 
gation shall  be  deemed  for  collection  purposes  to  be  collectible 
under  all  applicable  State  and  local  processes. 

[(1)]  (2)  The  amount  of  such  obligation  shall  be — 

(A)  the  amount  specified  in  a  court  order  which  covers 
the  assigned  support  rights,  or 

(B)  if  there  is  no  court  order,  an  amount  determined  by 
the  State  in  accordance  with  a  formula  approved  by  the 
Secretary,  and 

[(2)]  (3)  Any  amounts  collected  from  an  absent  parent 
under  the  plan  shall  reduce,  dollar  for  dollar,  the  amount  of 
his  obligation  under  [paragraphs  (1)(A)  and  (B)]  subpara- 
graphs (A)  and  (B)  of  paragraph  (2). 
(b)  A  debt  which  is  a  child  support  obligation  assigned  to  a  State 
under  section  402(a)(26)  is  not  released  by  a  discharge  in  bankrupt- 
cy under  title  11.  United  States  Code. 

******* 

INCENTIVE  PAYMENT  TO  [STATES]  STATES  AND  LOCALITIES 

Sec.  458.  (a)  When  a  political  subdivision  of  a  State  makes,  for 
the  State  of  which  it  is  political  subdivision,  or  one  State  makes, 
for  another  State,  or  a  State  on  its  own  behalf  makes,  the  enforce- 
ment and  collection  of  the  support  rights  assigned  under  section 
402(a)(26)  (either  within  or  outside  or  such  State),  there  shall  be 
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paid  to  such  political  subdivision,  such  other  State,  or  such  State 
(in  the  case  of  a  State  which  on  its  behalf  makes  such  enforcement 
and  collection)  from  amounts  which  would  otherwise  represent  the 
Federal  share  of  assistance  to  the  family  of  the  absent  parent  an 
amount  equal  to  12  percent  of  any  amount  collected  and  required 
to  be  distributed  as  provided  in  section  467  to  reduce  or  repay  as- 
sistance payments. 

******* 

CIVIL  ACTIONS  TO  ENFORCE  SUPPORT  OBLIGATIONS 

Sec.  460.  The  district  courts  of  the  United  States  shall  have  juris- 
diction, without  regard  to  any  amount  in  controversy,  to  hear  and 
determine  any  civil  action  certified  by  the  Secretary  of  [Health, 
Education  and  Welfare]  Health  and  Human  Services  under  section 
452(a)(8)  of  this  Act.  A  civil  action  under  this  section  may  be 
brought  in  any  judicial  district  in  which  the  claim  arose,  the  plain- 
tiff resides,  or  the  defendant  resides. 

******* 

DEFINITIONS 

Sec.  462.  For  purposes  of  section  459 — 

(a)  *  *  * 

(f)  Entitlement  of  an  individual  to  any  money  shall  be  deemed  to 
be  "based  upon  remuneration  for  employment",  if  such  money  con- 
sists of— 

(1)  compensation  paid  or  payable  for  personal  services  of 
such  individual,  whether  such  compensation  is  denominated  as 
wages,  salary,  commission,  bonus,  pay,  or  otherwise,  and  in- 
cludes but  is  not  limited  to,  severance  pay,  sick' pay,  and  incen- 
tive pay,  but  does  not  include  awards  for  making  suggestions, 
or 

(2)  periodic  benefits  (including  a  periodic  benefit  as  defined 
in  section  228(h)(3)  of  this  Act)  or  other  payments  to  such  indi- 
vidual under  the  insurance  system  established  by  title  II  of 
this  Act  or  any  other  system  or  fund  established  by  the  United 
States  (as  defined  in  subsection  (a))  which  provides  for  the  pay- 
ment of  pensions,  retirement  or  retired  pay,  annuities,  [de- 
pendents] dependents'  or  survivors'  benefits,  or  similar 
amounts  payable  on  account  of  personal  services  performed  by 
himself  or  any  other  individual  (not  including  any  payment  as 
compensation  for  death  under  any  Federal  program,  any  pay- 
ment under  any  Federal  program  established  to  provide  "black 
lung"  benefits,  any  payments  by  the  Veterans'  Administration 
as  pension,  or  any  payments  by  the  Veterans'  Administration 
as  compensation  for  a  service-connected  disability  or  death, 
except  any  compensation  paid  by  the  Veterans'  Administration 
to  a  former  member  of  the  Armed  Forces  who  is  in  receipt  of 
retired  or  retainer  pay  if  such  former  member  has  waived  a 
portion  of  his  retired  pay  in  order  to  receive  such  compensa- 
tion), and  does  not  consist  of  amounts  paid,  by  way  of  reim- 
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bursement  or  otherwise,  to  such  individual  by  his  employer  to 
defray  expenses  incurred  by  such  indiviudal  in  carrying  out 
duties  associated  with  his  employment. 

******* 

Part  E — Federal  Payments  for  Foster  Care  and  Adoption 

Assistance 

******* 

payments  to  states;  allotments  to  states 
Sec.  474.  (a)*  *  * 

(b)(1)  Notwithstanding  the  provisions  of  subsections  (a)(1)  and 
(a)(3),  the  aggregate  of  the  sums  payable  thereunder  to  any  State 
(other  than  a  State  subject  to  limitation  under  section  1108(a))  with 
respect  to  expenditures  relating  to  foster  care,  for  the  calendar 
quarters  in  any  of  the  fiscal  years  1981  through  1984  in  which  the 
conditions  set  forth  in  paragraph  (2)  are  met,  shall  not  exceed  the 
State's  allotment  for  such  year. 

(2)  (A)  The  limitation  in  paragraph  (1)  shall  apply — 

(i)  with  respect  to  fiscal  year  1981,  only  if  the  amount  appro- 
priated under  section  420  for  such  fiscal  year  is  equal  to  or 
greater  than  $163,550,000; 

(ii)  with  respect  to  fiscal  year  1982,  only  if  the  amount  appro- 
priated under  section  420  for  such  fiscal  year  is  equal  to  or 
greater  than  $220,000,000; 

(iii)  with  respect  to  fiscal  year  1983,  only  if  the  amount  ap- 
propriated under  section  420  for  such  fiscal  year  is  equal  to 
$266,000,000;  and 

(iv)  with  respect  to  fiscal  year  1984,  only  if  the  amount  ap- 
propriated under  section  420  for  such  fiscal  year  is  equal  to 
$266,000,000. 

(B)  The  limitations  set  forth  in  paragraph  (1)  with  respect  to  the 
fiscal  years  1982  through  1984  shall  apply  only  if  the  required  ap- 
propriation is  made  in  advance  in  an  appropriation  Act  (as  author- 
ized under  section  420(b))  for  the  fiscal  year  preceding  the  fiscal 
year  to  which  the  limitation  would  apply. 

(3)  For  purposes  of  this  subsection,  a  State's  allotment  for  any 
fiscal  year  shall  be  the  greater  of — 

(A)  the  amount  determined  under  paragraph  (4); 

(B)  an  amount  which  bears  the  same  ratio  to  $100,000,000  as 
the  under  age  eighteen  population  of  such  State  bears  to  the 
under  age  eighteen  population  of  the  fifty  States  and  the  Dis- 
trict of  Columbia;  or 

(C)  at  the  option  of  the  State,  an  amount  determined  under 
paragraph  (5),  but  only  in  the  case  of  a  State  which  meets  the 
requirements  of  such  paragraph  (5). 

(4)  For  purposes  of  paragraph  (3)(A),  a  State's  allotment  shall  be 
determined  as  follows: 

(A)  The  allotment  for  any  State  for  fiscal  year  1980  shall  be 
an  amount  equal  to  such  State's  base  amount  (as  determined 
under  subparagraph  [(c)]  (0)  increased  by  21.2  percent. 
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(c)  (1)  Except  as  provided  in  paragraphs  (3)  and  (4),  for  any  of  the 
fiscal  years  1981  through  1984  during  which  the  limitation  under 
subsection  (b)(1)  is  in  effect,  sums  available  to  a  State  from  its  allot- 
ment under  subsection  (b)  for  carrying  out  this  part,  which  the 
State  does  not  claim  as  reimbursement  for  expenditures  in  such 
year  pursuant  to  subsection  (a)  of  this  section,  may  be  claimed  by 
the  State  as  reimbursement  for  expenditures  in  such  year  pursuant 
to  part  B  of  this  title,  in  addition  to  sums  available  pursuant  to  sec- 
tion 420  for  carrying  out  part  B. 

(2)  Except  as  provided  in  paragraphs  (3)  and  (4),  for  any  of  the 
fiscal  years  1981  through  1984  during  which  the  limitation  under 
subsection  (b)(1)  is  not  in  effect,  a  State  may  claim  as  reimburse- 
ment for  expenditures  for  such  year  pursuant  to  part  B  of  this 
title,  in  addition  to  amounts  claimed  under  section  420,  an  amount 
equal  to  the  amount  by  which  the  State's  allotment  amount  for 
such  fiscal  year  (as  determined  under  subsection  (b)(3))  exceeds  the 
amount  claimed  by  such  State  for  such  fiscal  year  as  reimburse- 
ment for  expenses  relating  to  foster  care  under  subsection  (a); 
except  that  the  total  amount  claimed  by  such  State  for  such  fiscal 
year  under  this  paragraph,  when  added  to  the  amount  that  such 
State  receives  for  such  fiscal  year  under  section  420,  may  not 
exceed  the  amount  that  would  have  been  payable  to  such  State 
under  section  420  for  such  fiscal  year  if  the  [relvant]  relevant 
amount  described  in  subsection  (b)(2)(A)  had  been  appropriated  for 
such  fiscal  year. 

******* 

(d)  (1)  The  Secretary  shall,  prior  to  the  beginning  of  each  quarter, 
estimate  the  amount  to  which  a  State  will  be  entitled  under  subsec- 
tions (a),  (b),  and  (c)  for  such  quarter,  such  estimates  to  be  based  on 
(A)  a  report  filed  by  the  State  containing  its  estimate  of  the  total 
sum  to  be  expended  in  such  quarter  in  accordance  with  the  provi- 
sions of  such  subsections,  and  stating  the  amount  appropriated  or 
made  available  by  the  State  and  its  political  subdivisions  for  such 
expenditures  in  such  quarter,  and  if  such  amount  is  less  than  the 
State's  proportionate  share  of  the  total  sum  of  such  estimated  ex- 
penditures, the  source  or  sources  from  which  the  difference  is  ex- 
pected to  be  derived,  (B)  records  showing  the  number  of  children  in 
the  State  receiving  assistance  under  this  part,  and  [(c)]  (C)  such 
other  investigation  as  the  [secretary]  Secretary  may  find  neces- 
sary. 

******* 

TITLE  VII— ADMINISTRATION 

******* 
DUTIES  OF  SECRETARY 

Sec.  702.  The  Secretary  of  [Health,  Education,  and  Welfare] 
Health  and  Human  Services  shall  perform  the  duties  imposed  upon 
him  by  this  Act  and  shall  also  have  the  duty  of  studying  and 
making  recommendations  as  to  the  most  effective  methods  of  pro- 
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viding  economic  security  through  social  insurance,  and  as  to  legis- 
lation and  matters  of  administrative  policy  concerning  old-age  pen- 
sions, unemployment  compensation,  accident  compensation,  and  re- 
lated subjects. 

******* 

REPORTS 

Sec.  704.  The  Secretary  shall  make  a  full  report  to  Congress, 
within  one  hundred  and  twenty  days  after  the  beginning  of  each 
regular  session,  of  the  administration  of  the  functions  with  which 
he  is  charged  under  this  Act.  Each  such  report  shall  contain  a  com- 
prehensive description  of  the  current  status  of  the  disability  insur- 
ance program  under  title  II  (including,  in  the  case  of  the  reports 
made  in  1984,  1985,  and  1986,  any  advice  and  recommendations  pro- 
vided to  the  Secretary  by  the  Advisory  Council  on  Medical  Aspects 
of  Disability,  with  respect  to  disability  standards,  policies,  and  pro- 
cedures, during  the  preceding  year).  In  addition  to  the  number  of 
copies  of  such  report  authorized  by  other  law  to  be  printed,  there  is 
hereby  authorized  to  be  printed  not  more  than  five  thousand  copies 
of  such  report  for  use  by  the  Secretary  for  distribution  to  Members 
of  Congress  and  to  State  and  other  public  or  private  agencies  or  or- 
ganizations participating  in  or  concerned  with  the  social  security 
program. 

******* 

ADVISORY  COUNCIL  ON  SOCIAL  SECURITY 

Sec.  706.  (a)  *  *  * 

******* 

(c)(1)  Any  Council  appointed  hereunder  is  authorized  to  engage 
such  technical  assistance,  including  actuarial  services,  as  may  be 
required  to  carry  out  its  functions,  and  the  Secretary  shall,  in  addi- 
tion, make  available  to  such  Council  such  secretarial,  clerical,  and 
other  assistance  and  such  actuarial  and  other  pertinent  data  pre- 
pared by  the  Department  of  [Health,  Education,  and  Welfare] 
Health  and  Human  Services  as  it  may  require  to  carry  out  such 
functions. 

******* 

TITLE  IX— MISCELLANEOUS  PROVISIONS 
RELATING  TO  EMPLOYMENT  SECURITY 

employment  security  administration  account 
Establishment  of  Account 
Section  901.  (a)  *  *  * 

[THE  INDENTATIONS  OF  THE  FOLLOWING  PARAGRAPHS 
(1)  THROUGH  (4)  ARE  REALIGNED  BY  THE  BILL] 
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Administrative  Expenditures 

(c)(1)  There  are  hereby  authorized  to  be  made  available  for  ex- 
penditure out  of  the  employment  security  administration  account 
for  the  fiscal  year  ending  June  30,  1971,  and  for  each  fiscal  year 
thereafter — 

(A)  such  amounts  (not  in  excess  of  the  applicable  limit  pro- 
vided by  paragraph  (3)  and,  with  respect  to  clause  (ii),  not  in 
excess  of  the  limit  provided  by  paragraph  (4))  as  the  Congress 
may  deem  appropriate  for  the  purpose  of — 

(i)  assisting  the  States  in  the  administration  of  their  un- 
employment compensation  laws  as  provided  in  title  III  (in- 
cluding administration  pursuant  to  agreements  under  any 
Federal  unemployment  compensation  law), 

(ii)  the  establishment  and  maintenance  of  systems  of 
public  employment  offices  in  accordance  with  the  Act  of 
June  6,  1933,  as  amended  (20  U.S.C.,  sec.  49-49n  ),  and  (iii) 
carrying  into  effect  section  2003  of  title  38  of  the  United 
States  Code; 

(B)  such  amounts  (not  in  excess  of  the  limit  provided  by 
paragraph  (4)  with  respect  to  clause  (iii))  as  the  Congress  may 
deem  appropriate  for  the  necessary  expenses  of  the  Depart- 
ment of  Labor  for  the  performance  of  its  functions  under — 

(i)  this  title  and  titles  III  and  XII  of  this  Act, 

(ii)  the  Federal  Unemployment  Tax  Act, 

(iii)  the  provisions  of  the  Act  of  June  6,  1933,  as  amend- 
ed, 

(iv)  chapter  41  (except  section  2003)  of  title  38  of  the 
United  States  Code,  and 

(v)  any  Federal  unemployment  compensation  law. 

The  term  "necessary  expenses"  as  used  in  this  subparagraph 
(B)  shall  include  the  expense  of  reimbursing  a  State  for  sala- 
ries and  other  expenses  of  employees  of  such  State  temporarily 
assigned  or  detailed  to  duty  with  the  Department  of  Labor  and 
of  paying  such  employees  for  travel  expenses,  transportation  of 
household  goods,  and  per  diem  in  lieu  of  subsistence  while 
away  from  their  regular  duty  stations  in  the  State,  at  rates  au- 
thorized by  law  for  civilian  employees  of  the  Federal  Govern- 
ment. 

(2)  The  Secretary  of  the  Treasury  is  directed  to  pay  from  the  em- 
ployment security  administration  account  into  the  Treasury  as  mis- 
cellaneous receipts  the  amount  estimated  by  him  which  will  be  ex- 
pended during  a  three-month  period  by  the  Treasury  Department 
for  the  performance  of  its  functions  under — 

(A)  this  title  and  titles  III  and  XII  of  this  Act,  including  the 
expenses  of  banks  for  servicing  unemployment  benefit  pay- 
ment and  clearing  accounts  which  are  offset  by  the  mainte- 
nance of  balances  of  Treasury  funds  with  such  banks, 

(B)  the  Federal  Unemployment  Tax  Act,  and 

(C)  any  Federal  unemployment  compensation  law  with  re- 
spect to  which  responsibility  for  administration  is  vested  in  the 
Secretary  of  Labor. 

|    If  it  subsequently  appears  that  the  estimates  under  this  paragraph 
in  any  particular  period  were  too  high  or  too  low,  appropriate  ad- 
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justments  shall  be  made  by  the  Secretary  of  the  Treasury  in  future 
payments. 

(3)  (A)  For  purposes  of  paragraph  (1)(A),  the  limitation  on  the 
amount  authorized  to  be  made  available  for  any  fiscal  year  after 
June  30,  1970,  is,  except  as  provided  in  subparagraph  (B)  and  in  the 
second  sentence  of  section  901(f)(3)(A),  an  amount  equal  to  95  per- 
cent of  the  amount  estimated  and  set  forth  in  the  budget  of  the 
United  States  Government  for  such  fiscal  year  as  the  amount  by 
which  the  net  receipts  during  such  year  under  the  Federal  Unem- 
ployment Tax  Act  will  exceed  the  amount  transferred  under  sec- 
tion 905(b)  during  such  year  to  the  extended  unemployment  com- 
pensation account. 

(B)  The  limitation  established  by  subparagraph  (A)  is  increased 
by  any  unexpended  amount  retained  in  the  employment  security 
administration  account  in  accordance  with  section  901(f)(2)(B). 

(C)  Each  estimate  of  net  receipts  under  this  paragraph  shall  be 
based  upon  (i)  a  tax  rate  of  0.5  percent  in  the  case  of  any  calendar 
year  for  which  the  rate  of  tax  under  section  3301  of  the  Federal 
Unemployment  Tax  Act  is  3.2  percent,  and  (ii)  a  tax  rate  of  0.8  per- 
cent in  the  case  of  any  calendar  year  for  which  the  rate  of  tax 
under  such  section  is  3.5  percent. 

(4)  For  purposes  of  paragraphs  (l)(A)(ii)  and  (l)(B)(iii)  the  amount 
authorized  to  be  made  available  out  of  the  employment  security  ad- 
ministration account  for  any  fiscal  year  after  June  30,  1972,  shall 
reflect  the  proportion  of  the  total  cost  of  administering  the  system 
of  public  employment  offices  in  accordance  with  the  Act  of  June  6, 
1933,  as  amended,  and  of  the  necessary  expenses  of  the  Department 
of  Labor  for  the  performance  of  its  functions  under  the  provisions 
of  such  Act,  as  the  President  determines  is  an  appropriate  charge 
to  the  employment  security  administration  account,  and  reflects  in 
his  annual  budget  for  such  year.  The  President's  determination, 
after  consultation  with  the  Secretary,  shall  take  into  account  such 
factors  as  the  relationship  between  employment  subject  to  State 
laws  and  the  total  labor  force  in  the  United  States,  the  number  of 
claimants  and  the  number  of  job  applicants,  and  such  other  factors 
as  he  finds  relevant. 

******* 

Determination  of  Excess  and  Amount  To  Be  Retained  in 
Employment  Security  Administration  Account 

(f)(1)  The  Secretary  of  the  Treasury  shall  determine  as  of  the 
close  of  each  fiscal  year  (beginning  with  the  fiscal  year  ending  June 
30,  1961)  the  excess  in  the  employment  security  administration  ac- 
count. 

(2)(A)  Except  as  provided  in  subparagraph  (B),  the  excess  in  the 
employment  security  administration  account  as  of  the  close  of  any 
fiscal  year  is  the  amount  by  which  the  net  balance  in  such  account 
as  of  such  time  (after  the  application  of  section  902(b)  and  section 
901(f)(3)(C))  exceeds  the  net  balance  in  the  employment  security  ad- 
ministration account  as  of  the  beginning  of  that  fiscal  year  (includ- 
ing the  fiscal  year  for  which  the  excess  is  being  computed)  for 
which  the  net  balance  was  higher  than  as  of  the  beginning  of  any 
other  such  fiscal  year. 
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(B)  With  respect  to  the  fiscal  years  ending  June  30,  1970,  June 
30,  1971,  and  June  30,  1972,  the  balance  in  the  employment  secu- 
rity administration  account  at  the  close  of  each  such  fiscal  year 
shall  not  be  considered  excess  but  shall  be  retained  in  the  account 
for  use  as  provided  in  paragraph  (1)  of  subsection  (c). 

[THE  INDENTATION  OF  THE  FOLLOWING  PARAGRAPH(S) 
IS  REALIGNED  BY  THE  BILL  TO  CONFORM  TO  THE  PRE- 
CEDING PARAGRAPHS] 

(3)(A)  The  excess  determined  as  provided  in  paragraph  (2)  as  of 
the  close  of  any  fiscal  year  after  June  30,  1972,  shall  be  retained  (as 
of  the  beginning  of  the  succeeding  fiscal  year)  in  the  employment 
security  administration  account  until  the  amount  in  such  account 
is  equal  to  40  percent  of  the  amount  of  the  total  appropriation  by 
the  Congress  out  of  the  employment  security  administration  ac- 
count for  the  fiscal  year  for  which  the  excess  is  determined.  Three- 
eighths  of  the  amount  in  the  employment  security  administration 
account  as  of  the  beginning  of  any  fiscal  year  after  June  30,  1972, 
or  $150  million,  whichever  is  the  lesser,  is  authorized  to  be  made 
available  for  such  fiscal  year  pursuant  to  subsection  (c)(1)  for  addi- 
tional costs  of  administration  due  to  an  increase  in  the  rate  of  in- 
sured unemployment  for  a  calendar  quarter  of  at  least  15  percent 
over  the  rate  of  insured  unemployment  for  the  corresponding  cal- 
endar quarter  in  the  immediately  preceding  year. 

(B)  If  the  entire  amount  of  the  excess  determined  as  provided 
in  paragraph  (2)  as  of  the  close  of  any  fiscal  year  after  June  30, 
1972,  is  not  retained  in  the  employment  security  administration  ac- 
count, there  shall  be  transferred  (as  of  the  beginning  of  the  succeed- 
ing fiscal  year)  to  the  extended  unemployment  compensation  ac- 
count the  balance  of  such  excess  or  so  much  thereof  as  is  required 
to  increase  the  amount  in  the  extended  unemployment  compensa- 
tion account  to  the  limit  provided  in  section  905(b)(2). 

(C)  If  as  of  the  close  of  any  fiscal  year  after  June  30,  1972,  the 
amount  in  the  extended  unemployment  compensation  account  ex- 
ceeds the  limit  provided  in  section  905(b)(2),  such  excess  shall  be 
transferred  to  the  employment  security  administration  account  as 
of  the  close  of  such  fiscal  year. 

******* 

unemployment  trust  fund 
Establishment,  etc. 

Sec.  904.  (a)  There  is  hereby  established  in  the  Treasury  of  the 
i    United  States  a  trust  fund  to  be  known  as  the  "Unemployment 
j    Trust  Fund",  hereinafter  in  this  title  called  the  "Fund".  The  Secre- 
tary of  the  Treasury  is  authorized  and  directed  to  receive  and  hold 
\    in  the  Fund  all  moneys  deposited  therein  by  a  State  agency  from  a 
|    State  unemployment  fund,  or  by  the  Railroad  Retirement  Board  to 
|    the  credit  of  the  railroad  unemployment  insurance  account  or  the 
railroad  unemployment  insurance  administration  fund,  or  other- 
i    wise  deposited  in  or  credited  to  the  Fund  or  any  account  therein. 
Such  deposit  may  be  made  directly  with  the  Secretary  of  the  Treas- 
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ury,  with  any  depositary  designated  by  him  for  such  purpose,  or 
with  any  Federal  Reserve  Bank. 

Investments 

(b)  It  shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  invest 
such  portion  of  the  Fund  as  is  not,  in  his  judgment,  required  to 
meet  current  withdrawals.  Such  investments  may  be  made  only  in 
interest-bearing  obligations  of  the  United  States  or  in  obligations 
guaranteed  as  to  both  principal  and  interest  by  the  United  States. 
For  such  purpose  such  obligations  may  be  acquired  (1)  on  original 
issue  at  the  issue  price,  or  (2)  by  purchase  of  outstanding  obliga- 
tions at  the  market  price.  The  purposes  for  which  obligations  of  the 
United  States  may  be  issued  under  [the  Second  Liberty  Bond  Act, 
as  amended]  chapter  31  of  title  31,  United  States  Code,  are  hereby 
extended  to  authorize  the  issuance  at  par  of  special  obligations  ex- 
clusively to  the  Fund.  Such  special  obligations  shall  bear  interest 
at  a  rate  equal  to  the  average  rate  of  interest,  computed  as  of  the 
end  of  the  calendar  month  next  preceding  the  date  of  such  issue, 
borne  by  all  interest-bearing  obligations  of  the  United  States  then 
forming  part  of  the  public  debt;  except  that  where  such  average 
rate  is  not  a  multiple  of  one-eighth  of  1  per  centum,  the  rate  of  in- 
terest of  such  special  obligations  shall  be  the  multiple  of  one-eighth 
of  1  per  centum  next  lower  than  such  average  rate.  Obligations 
other  than  such  special  obligations  may  be  acquired  for  the  Fund 
only  on  such  terms  as  to  provide  an  investment  yield  not  less  than 
the  yield  which  would  be  required  in  the  case  of  special  obligations 
if  issued  to  the  Fund  upon  the  date  of  such  acquisition.  Advances 
made  to  the  Federal  unemployment  account  pursuant  to  section 
1203  shall  not  be  invested. 

******* 

FEDERAL  ADVISORY  COUNCIL 

Sec.  908.  (a)*  *  * 

******* 

(d)  Members  of  the  Council  shall,  while  serving  on  business  of 
the  Council,  be  entitled  to  receive  compensation  at  rates  fixed  by 
the  Secretary,  but  not  exceeding  $100  per  day,  including  travel 
time;  and  while  so  serving  away  from  their  homes  or  regular  places 
of  business,  they  may  be  allowed  travel  expenses,  including  per 
diem  in  lieu  of  subsistence,  as  authorized  by  5  U.S.C.  5703  [(b)]  for 
persons  in  government  service  employed  intermittently. 

******* 

TITLE  XI— GENERAL  PROVISIONS  AND 
PROFESSIONAL  STANDARDS  REVIEW 

******* 

Definitions 

Sec.  1101.  (a)  When  used  in  this  Act — 
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Q)*    *  * 

******* 

(6)  The  term  "Secretary",  except  when  the  context  otherwise 
requires,  means  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services. 

*  *  *  *  *  *  * 

RULES  AND  REGULATIONS 

Sec.  1102.  The  Secretary  of  the  Treasury,  the  Secretary  of  Labor, 
and  the  Secretary  of  [Health,  Education,  and  Welfare]  Health 
and  Human  Services,  respectively,  shall  make  and  publish  such 
rules  and  regulations,  not  inconsistent  with  this  Act,  as  may  be 
necessary  to  the  efficient  administration  of  the  functions  with 
which  each  is  charged  under  this  Act. 

******* 

DISCLOSURE  OF  INFORMATION  IN  POSSESSION  OF  DEPARTMENT 

Sec.  1106.  (a)  No  disclosure  of  any  return  or  portion  of  a  return 
(including  information  returns  and  other  written  statements)  filed 
with  the  Commissioner  of  Internal  Revenue  under  title  VIII  of  the 
Social  Security  Act  or  under  subchapter  E  of  chapter  1  or  sub- 
chapter A  of  chapter  9  of  the  Internal  Revenue  Code,  or  under  reg- 
ulations made  under  authority  thereof,  which  has  been  transmitted 
to  the  Secretary  of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services,  by  the  Commissioner  of  Internal  Revenue,  or  of 
any  file,  record,  report,  or  other  paper,  or  any  information,  ob- 
tained at  any  time  by  the  Secretary  or  by  any  officer  or  employee 
of  the  Department  of  [Health,  Education,  and  Welfare]  Health 
and  Human  Services  in  the  course  of  discharging  the  duties  of  the 
Secretary  under  this  Act,  and  no  disclosure  of  any  such  file,  record, 
report,  or  other  paper,  or  information,  obtained  at  any  time  by  any 
person  from  the  Secretary  or  from  any  officer  or  employee  of  the 
Department  of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services,  shall  be  made  except  as  the  Secretary  may  be  reg- 
ulations prescribe  and  except  as  otherwise  provided  by  Federal 
law.  Any  person  who  shall  violate  any  provision  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  $1,000,  or  by  im- 
prisonment not  exceeding  one  year,  or  both. 

(b)  Requests  for  information,  disclosure  of  which  is  authorized  by 
regulations  prescribed  pursuant  to  subsection  (a)  of  this  section, 
and  requests  for  services,  may,  subject  to  such  limitations  as  may 
be  prescribed  by  the  Secretary  to  avoid  undue  interference  with  his 
1    functions  under  this  Act,  be  complied  with  if  the  agency,  person,  or 
!    organization  making  the  request  agrees  to  pay  for  the  information 
|    or  services  requested  in  such  amount,  if  any  (not  exceeding  the  cost 
I    of  furnishing  the  information  or  services),  as  may  be  determined  by 
|    the  Secretary.  Payments  for  information  or  services  furnished  pur- 
suant to  this  section  shall  be  made  in  advance  or  by  way  or  reim- 
I    bursement,  as  may  be  requested  by  the  Secretary,  and  shall  be  de- 
posited in  the  Treasury  as  a  special  deposit  to  be  used  to  reimburse 
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the  appropriations  (including  authorizations  to  make  expenditures 
from  the  Federal  Old-Age  and  Survivors  Insurance  Trust  Fund,  the 
Federal  Disability  Insurance  Trust  Fund,  the  Federal  Hospital  In- 
surance Fund,  and  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund)  for  the  unit  or  units  of  the  Department  of  [Health, 
Education,  and  Welfare]  Health  and  Human  Services  which  fur- 
nished the  information  or  services.  Notwithstanding  the  preceding 
provisions  of  this  subsection,  requests  for  information  made  pursu- 
ant to  the  provisions  of  part  D  of  title  IV  of  this  Act  for  the  pur- 
pose of  using  Federal  records  for  locating  parents  shall  be  complied 
with  and  the  cost  incurred  in  providing  such  information  shall  be 
paid  for  as  provided  in  such  part  D  of  title  IV. 

PENALTY  FOR  FRAUD 

Sec.  1107.  (a)  Whoever,  with  the  intent  to  defraud  any  person, 
shall  make  or  cause  to  be  made  any  false  representation  concern- 
ing the  requirements  of  this  Act[,  subchapter  E  of  chapter  1  or 
subchapter  A,  C,  or  E  of  chapter  9  of  the  Internal  Revenue  Code  of 
1939,]  or  of  any  rules  or  regulations  issued  thereunder,  knowing 
such  representations  to  be  false,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  punished  by  a  fine 
not  exceeding  $1,000,  or  by  imprisonment  not  exceeding  one  year, 
or  both. 

(b)  Whoever,  with  the  intent  to  elicit  information  as  to  the  date 
of  birth,  employment,  wages,  or  benefits  of  any  individual  (1)  false- 
ly represents  to  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  that  he  or  she  is  such  individual, 
or  the  wife,  husband,  widow,  widower,  [former  wife  divorced,]  di- 
vorced wife,  divorced  husband,  surviving  divorced  wife,  surviving 
divorced  husband,  surviving  divorced  mother,  surviving  divorced 
father,  child,  or  parent  of  such  individual,  or  the  duly  authorized 
agent  of  such  individual,  or  of  the  wife,  husband,  widow,  widower, 
[former  wife  divorced,]  divorced  wife,  divorced  husband,  surviving 
divorced  wife,  surviving  divorced  husband,  surviving  divorced 
mother,  surviving  divorced  father,  child,  or  parent  of  such  individu- 
al, or  (2)  falsely  represents  to  any  person  that  he  or  she  is  an  em- 
ployee or  agent  of  the  United  States,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished  by  a 
fine  not  exceeding  $1,000,  or  by  imprisonment  not  exceeding  one 
year,  or  both. 

******* 

APPOINTMENT  OF  ADVISORY  COUNCIL  AND  OTHER  ADVISORY  GROUPS 

Sec.  1114.  (a)  *  *  * 

******* 

(c)  The  Council  is  authorized  to  engage  such  technical  assistance 
as  may  be  required  to  carry  out  its  functions,  and  the  Secretary 
shall,  in  addition,  make  available  to  the  Council  such  secretarial, 
clerical,  and  other  assistance  and  such  pertinent  data  prepared  by 


1195 


the  Department  of  [Health,  Education,  and  Welfare]  Health  and 
Human  Services  as  it  may  require  to  carry  out  such  functions. 

******* 

(h)(1)  Any  member  of  the  Council  or  any  advisory  committee  ap- 
pointed under  this  Act,  who  is  not  a  regular  full-time  employee  of 
the  United  States,  is  hereby  exempted,  with  respect  to  such 
appointment,  from  the  operation  of  [sections  281,  283,  and  1914  of 
title  18  of  the  United  States  Code,  and  section  190  of  the  Revised 
Statutes  (5  U.S.C.  99)]  sections  203,  205,  and  209  of  title  18,  United 
States  Code,  except  as  otherwise  specified  in  paragraph  (2)  of  this 
subsection. 

(2)  The  exemption  granted  by  paragraph  (1)  shall  not  extend — 

(A)  to  the  receipt  or  payment  of  salary  in  connection  with 
the  appointee's  Government  service  from  any  source  other 
than  the  employer  of  the  appointee  at  the  time  of  his  appoint- 
ment, or 

(B)  during  the  period  of  such  appointment,  to  the  prosecution 
or  participation  in  the  production,  by  any  person  so  appointed, 
of  any  claim  against  the  Government  involving  any  matter 
with  which  such  person,  during  such  period,  is  or  was  directly 
connected  by  reason  of  such  appointment. 

DEMONSTRATION  PROJECTS 

Sec.  1115.  (a)  In  the  case  of  any  experimental,  pilot,  or  demon- 
stration project  which,  in  the  judgment  of  the  Secretary,  is  likely  to 
assist  in  promoting  the  objectives  of  title  I,  [VI,]  X,  XIV,  XVI,  or 
XIX,  or  part  A  of  title  IV,  in  a  State  or  States — 

(1)  the  Secretary  may  waive  compliance  with  any  of  the  re- 
quirements of  section  2,  402,  [602,]  1002,  1402,  1602,  or  1902, 
as  the  case  may  be,  to  the  extent  and  for  the  period  he  finds 
necessary  to  enable  such  State  or  States  to  carry  out  such 
project,  and 

(2)  costs  of  such  project  which  would  not  otherwise  be  includ- 
ed as  expenditures  under  section  3,  403,  [603,]  1003,  1403, 
1603,  or  1903,  as  the  case  may  be,  and  which  are  not  included 
as  part  of  the  costs  of  projects  under  section  1110,  shall,  to  the 
extent  and  for  the  period  prescribed  by  the  Secretary,  be  re- 
garded as  expenditures  under  the  State  plan  or  plans  approved 
under  such  title,  or  for  administration  of  such  State  plan  or 
plans,  as  may  be  appropriate. 

In  addition,  not  to  exceed  $4,000,000  of  the  aggregate  amount  ap- 
propriated for  payments  to  States  under  such  titles  for  any  fiscal 
year  beginning  after  June  30,  1967,  shall  be  available,  under  such 
terms  and  conditions  as  the  Secretary  may  establish,  for  payments 
to  States  to  cover  so  much  of  the  cost  of  such  projects  as  is  not  cov- 
ered by  payments  under  such  titles  and  is  not  included  as  part  of 
the  cost  of  projects  for  purposes  of  section  1110. 

******* 
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ADMINISTRATIVE  AND  JUDICIAL  REVIEW  OF  CERTAIN  ADMINISTRATIVE 

DETERMINATIONS 

Sec.  1116.  (a)(1)  Whenever  a  State  plan  is  submitted  to  the  Secre- 
tary by  a  State  for  approval  under  title  I,  [VI,]  X,  XIV,  XVI,  or 
XIX,  or  part  A  of  title  IV,  he  shall  not  later  than  90  days  after  the 
date  the  plan  is  submitted  to  him,  make  a  determination  as  to 
whether  it  conforms  to  the  requirements  for  approval  under  such 
title.  The  90-day  period  provided  herein  may  be  extended  by  writ- 
ten agreement  of  the  Secretary  and  the  affected  State. 

(2)  Any  State  dissatisfied  with  a  determination  of  the  Secretary 
under  paragraph  (1)  with  respect  to  any  plan  may,  within  60  days 
after  it  has  been  notified  of  such  determination,  file  a  petition  with 
the  Secretary  for  reconsideration  of  the  issue  of  whether  such  plan 
conforms  to  the  requirements  for  approval  under  such  title.  Within 
30  days  after  receipt  of  such  a  petition,  the  Secretary  shall  notify 
the  State  of  the  time  and  place  at  which  a  hearing  will  be  held  for 
the  purpose  of  reconsidering  such  issue.  Such  hearing  shall  be  held 
not  less  than  20  days  nor  more  than  60  days  after  the  date  notice 
of  such  hearing  is  furnished  to  such  State,  unless  the  Secretary  and 
such  State  agree  in  writing  to  holding  the  hearing  at  another  time. 
The  Secretary  shall  affirm,  modify,  or  reverse  his  original  determi- 
nation within  60  days  of  the  conclusion  of  the  hearing. 

(3)  Any  State  which  is  dissatisfied  with  a  final  determination 
made  by  the  Secretary  on  such  a  reconsideration  or  a  final  deter- 
mination of  the  Secretary  under  section  4,  404,  [604,]  1004,  1404, 
1604,  or  1904  may,  within  60  days  after  it  has  been  notified  of  such 
determination,  file  with  the  United  States  court  of  appeals  for  the 
circuit  in  which  such  State  is  located  a  petition  for  review  of  such 
determination.  A  copy  of  the  petition  shall  be  forthwith  transmit-  ■* 
ted  by  the  clerk  of  the  court  to  the  Secretary.  The  Secretary  there- 
upon shall  file  in  the  court  the  record  of  the  proceedings  on  which 
he  based  his  determination  as  provided  in  section  2112  of  title  28, 
United  States  Code. 

******* 

(b)  For  the  purposes  of  subsection  (a),  any  amendment  of  a  State 
plan  approved  under  title  I,  [VI,]  X,  XIV,  XVI,  XIX  or  XX,  or 
part  a  of  title  IV,  may,  at  the  option  of  the  State,  be  treated  as  the 
submission  of  a  new  State  plan. 

(c)  Action  pursuant  to  an  initial  determination  of  the  Secretary 
described  in  subsection  (a)  shall  not  be  stayed  pending  reconsider- 
ation, but  in  the  event  that  the  Secretary  subsequently  determines 
that  his  initial  determination  was  incorrect  he  shall  certify  restitu- 
tion forthwith  in  a  lump  sum  of  any  funds  incorrectly  withheld  or 
otherwise  denied. 

(d)  Whenever  the  Secretary  determines  that  any  item  or  class  of 
items  on  account  of  which  Federal  financial  participation  is 
claimed  under  title  I,  [VI,]  X,  XIV,  [XVI,  or  XIX,  or  part  A] 
XVI,  or  XIX,  or  part  A  of  title  IV,  shall  be  disallowed  for  such  par- 
ticipation, the  State  shall  be  entitled  to  and  upon  request  shall  re- 
ceive a  reconsideration  of  the  disallowance. 
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APPOINTMENT  OF  THE  ADMINISTRATOR  OF  THE  HEALTH  CARE 
FINANCING  ADMINISTRATION 

Sec.  1117.  The  Administrator  of  the  Health  Care  Financing  Ad- 
ministation  shall  be  appointed  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate. 

APPROVAL  OF  CERTAIN  PROJECTS 

Sec.  1120.  No  payment  shall  be  made  under  this  Act  with  respect 
to  any  experimental,  pilot,  demonstration,  or  other  project  all  or 
any  part  of  which  is  wholly  financed  with  Federal  funds  made 
available  under  this  Act  (without  any  State,  local,  or  other  non- 
Federal  financial  participation)  unless  such  project  shall  have  been 
personally  approved  by  the  Secretary  or  Under  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Services. 

******* 

LIMITATION  ON  FEDERAL  PARTICIPTION  FOR  CAPITAL  EXPENDITURES 

Sec.  1122.  (a)  *  *  * 

(b)  The  Secretary,  after  consultation  with  the  Governor  (or  other 
chief  executive  officer)  and  with  appropriate  local  public  officials, 
shall  make  an  agreement  with  any  State  which  is  able  and  willing 
to  do  so  under  which  a  designated  planning  agency  (which  shall  be 
an  agency  described  in  clause  (ii)  of  subsection  (d)(1)(B)  that  has  a 
governing  body  or  advisory  board  at  least  half  of  whose  members 
represent  consumer  interests)  will — 

(1)  make,  and  submit  to  the  Secretary  together  with  such 
supporting  materials  as  he  may  find  necessary,  findings  and 
recommendations  with  respect  to  capital  expenditures  pro- 
posed by  or  on  behalf  of  any  health  care  facility  in  such  State 
within  the  field  of  its  responsibilities  [.], 

(2)  receive  from  other  agencies  described  in  clause  (ii)  of  sub- 
section (d)(1)(B),  and  submit  to  the  Secretary  together  with 
such  supporting  material  as  he  may  find  necessary,  the  find- 
ings and  recommendations  of  such  other  agencies  with  respect 
to  capital  expenditures  proposed  by  or  on  behalf  of  health  care 
facilities  in  such  State  within  the  fields  of  their  respective  re- 
sponsibilities, and 

(3)  establish  and  maintain  procedures  pursuant  to  which  a 
person  proposing  any  such  capital  expenditures  may  appeal  a 
recommendation  by  the  designated  agency  and  will  be  granted 
an  opportunity  for  a  fair  hearing  by  such  agency  or  person 
other  than  the  designated  agency  as  the  Governor  (or  other 
chief  executive  officer)  may  designate  to  hold  such  hearings, 

whenever  and  to  the  extent  that  the  findings  of  such  designated 
agency  or  any  such  other  agency  indicate  that  any  such  expendi- 
ture is  not  consistent  with  the  standards,  criteria,  or  plans  devel- 
oped pursuant  to  the  Public  Health  Service  Act  [(or  the  Mental 
Retardation  Facilities  and  Community  Mental  Health  Centers  Con- 


1198 


struction  Act  of  1963)]  to  meet  the  need  for  adequate  health  care 
facilities  in  the  area  covered  by  the  plan  or  plans  so  developed. 

******* 

(1)  (l)  The  Secretary  shall  establish  a  national  advisory  council,  or 
designate  an  appropriate  existing  national  advisory  council,  to 
advise  and  assist  him  in  the  preparation  of  general  regulations  to 
carry  out  the  purposes  of  this  section  and  on  policy  matters  arising 
in  the  administration  of  this  section,  including  the  coordination  of 
activities  under  this  section  with  those  under  other  parts  of  this 
Act  or  under  other  Federal  or  federally  assisted  health  programs. 

(2)  The  Secretary  shall  make  appropriate  provision  for  consulta- 
tion between  and  coordination  of  the  work  of  the  advisory  council 
established  or  designated  under  paragraph  (1)  and  the  Federal 
Hospital  Council,  the  National  Advisory  Health  Council,  the 
Health  Insurance  Benefits  Advisory  Council,  and  other  appropriate 
national  advisory  councils  with  respect  to  matters  bearing  on  the 
purposes  and  administration  of  this  section  and  the  coordination  of 
activities  under  this  section  with  related  Federal  health  programs. 

(3)  If  an  advisory  council  is  established  by  the  Secretary  under 
paragraph  (1),  it  shall  be  composed  of  members  who  are  not  other- 
wise in  the  regular  full-time  employ  of  the  United  States,  and  who 
shall  be  appointed  by  the  Secretary  without  regard  to  the  civil 
service  laws  from  among  leaders  in  the  fields  of  the  fundamental 
sciences,  the  medical  sciences,  and  the  organization,  delivery,  and 
financing  of  health  care,  and  persons  who  are  State  or  local  offi- 
cials or  are  active  in  community  affairs  or  public  or  civic  affairs  or 
who  are  representative  of  minority  groups.  Members  of  such  advi- 
sory council,  while  attending  meetings  of  the  council  or  otherwise 

t  serving  on  business  of  the  council,  shall  be  entitled  to  receive  com- 
'pensation  at  rates  fixed  by  the  Secretary,  but  not  exceeding  the 
maximum  rate  specified  at  the  time  of  such  service  for  grade  GS- 
18  in  section  5332  of  title  5,  United  States  Code,  including  travel- 
time,  and  while  away  from  their  homes  or  regular  places  of  busi- 
ness they  may  also  be  allowed  travel  expenses,  including  per  diem 
in  lieu  of  subsistence,  as  authorized  by  section  5703  [(b)]  of  such 
title  5  for  persons  in  the  Government  service  employed  intermit- 
tently. 

******* 

DISCLOSURE  BY  INSTITUTIONS,  ORGANIZATIONS,  AND  AGENCIES  OF 
OWNERS  AND  CERTAIN  OTHER  INDIVIDUALS  WHO  HAVE  BEEN  CON- 
VICTED OF  CERTAIN  OFFENSES 

Sec.  1126.  (a)  As  a  condition  of  participation  in  or  certification  or 
recertification  under  the  programs  established  by  titles  XVIII,  and 
XIX,  any  hospital,  nursing  facility,  or  other  institution,  organiza- 
tion, or  agency  shall  be  required  to  disclose  to  the  Secretary  or  to 
the  appropriate  State  agency  the  name  of  any  person  who — 

(1)  has  a  direct  or  indirect  ownership  or  control  interest  of  5 
percent  or  more  in  such  institution,  organization,  or  agency  or 
is  an  officer,  director,  agent,  or  managing  employee  (as  defined 
in  subsection  (b))  of  such  institution,  organization,  or  agency, 
and 
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(2)  has  been  convicted  (on  or  after  the  date  of  the  enactment 
of  this  section,  or  within  such  period  prior  to  that  date  as  the 
Secretary  shall  specify  in  regulations)  of  a  criminal  offense  re- 
lated to  the  involvement  of  such  person  in  any  of  such  pro- 
grams. 

The  Secretary  or  the  appropriate  State  agency  shall  promptly 
notify  the  Inspector  General  in  the  Department  of  [Health,  Educa- 
tion, and  Welfare]  Health  and  Human  Services  of  the  receipt  from 
any  institution,  organization,  or  agency  of  any  application  or  re- 
quest for  such  participation,  certification,  or  recertification  which 
discloses  the  name  of  any  such  person,  and  shall  notify  the  Inspec- 
tor General  of  the  action  taken  with  respect  to  such  application  or 
request. 

******* 

CIVIL  MONETARY  PENALTIES 

Sec.  1128A.  (a)  *  *  * 

******* 

(g)  Whenever  the  Secretary's  determination  to  impose  a  penalty 
or  assessment  under  subsection  (a)  becomes  final,  he  shall  notify 
the  appropriate  State  or  local  medical  or  professional  organization, 
and  the  appropriate  [Professional  Standards  Review  Organiza- 
tion,] utilization  and  quality  control  peer  review  organization,  and 
the  appropriate  State  or  local  licensing  agency  or  organization  (in- 
cluding the  agency  specified  in  section  1864(a)  and  1902(a)(33))  that 
such  a  penalty  or  assessment  has  become  final  and  the  reasons 
therefor. 

******* 

COORDINATED  AUDITS 

Sec.  1129.  (a)  If  an  entity  provides  services  reimbursable  on  a 
cost-related  basis  under  title  XIX,  as  well  as  services  reimbursable 
on  such  a  basis  under  title  XVIII,  the  Secretary  shall  require,  as  a 
condition  for  payment  to  any  State  under  title  XIX  with  respect  to 
administrative  costs  incurred  in  the  performance  of  audits  of  the 
books,  accounts,  and  records  of  that  entity,  that  these  audits  be  co- 
ordinated through  common  audit  procedures  with  audits  performed 
with  respect  to  the  entity  for  purposes  of  title  XVIII.  The  Secretary 
shall  specify  by  regulation  such  methods  as  he  finds  feasible  and 
equitable  for  the  apportionment  of  the  cost  of  coordinated  audits 
between  the  program  established  under  title  XIX  and  the  program 
1    established  under  title  XVIII.  Where  the  Secretary  finds  that  a 
|    State  has  declined  to  participate  in  such  a  common  audit  with  re- 
;    spect  to  title  XIX,  he  shall  reduce  the  payments  otherwise  due  such 
!    State  under  such  title  by  an  amount  which  he  estimates  to  be  in 
I    excess  of  the  amount  that  would  have  been  apportioned  to  the 
I    State  under  the  title  (for  the  expenses  of  the  [Sate]  State  incurred 
|    in  the  common  audit)  if  it  had  participated  in  the  common  audit. 

******* 
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NOTIFICATION  OF  SOCIAL  SECURITY  CLAIMANT  WITH  RESPECT  TO 
DEFERRED  VESTED  BENEFITS 

Sec.  1131.  (a)  Whenever— 

(1)  the  Secretary  makes  a  finding  of  fact  and  a  decision  as 
to— 

(A)  the  entitlement  of  any  individual  to  monthly  benefits 
under  section  202,  223,  or  228, 

(B)  the  entitlement  of  any  individual  to  a  lump-sum 
death  payment  payable  under  section  202(i)  on  account  of 
the  death  of  any  person  to  whom  such  individual  is  related 
by  blood,  marriage,  or  adoption,  or 

(C)  the  entitlement  under  section  226  of  any  individual 
to  hospital  insurnace  benefits  under  part  A  of  title  XVIII, 
or 

(2)  the  Secretary  is  requested  to  do  so — 

(A)  by  any  individual  with  respect  to  whom  the  Secre- 
tary holds  information  obtained  under  section  6057  of  the 
Internal  Revenue  Code  of  1954,  or 

(B)  in  the  case  of  the  death  of  the  individual  referred  to 
in  subparagraph  (A),  by  the  individual  who  would  be  enti- 
tled to  payment  under  section  204(d)  of  this  Act[.]  , 

[THE  INDENTATION  OF  THE  MATTER  FOLLOWING 
PARAGRAPH  (2)(B)  IS  REALIGNED  BY  THE  BILL] 

he  shall  transmit  to  the  individual  referred  to  in  paragraph  (1) 
or  the  individual  making  the  request  under  paragraph  (2)  any 
information,  as  reported  by  the  employer,  regarding  any  de- 
ferred vested  benefit  transmitted  to  the  Secretary  pursuant  to 
such  section  6057  with  respect  to  the  individual  referred  to  in 
paragraph  (1)  or  (2)(A)  or  the  person  on  whose  wages  and  self- 
employment  income  entitlement  (or  claim  of  entitlement)  is 
based. 

******* 

PART  B— PEER  REVIEW  OF  THE  UTILIZATION  AND 
QUALITY  OF  HEALTH  CARE  SERVICES 

******* 

CONTRACTS  WITH  UTILIZATION  AND  QUALITY  CONTROL  PEER  REVIEW 

ORGINIZATIONS 

Sec.  1153.  (a)  *  *  * 
(b)(1)  *  *  * 

******* 

[(3)  The  Secretary]  (3)(A)  Except  as  provided  in  subparagraph 
(B),  the  Secretary,  shall  not  enter  into  a  contract  under  this  part 
with  any  entity  which  is,  or  is  affiliated  with  (through  manage- 
ment, ownership,  or  common  control),  a  health  care  facility,  or  as- 
sociation of  such  facilities,  within  the  area  served  by  such  entity  or 
which  would  be  served  by  such  entity  if  it  entered  into  a  contract 
with  the  Secretary  under  this  part. 
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(B)  In  the  case  of  a  utilization  and  quality  control  peer  review  or- 
ganization  with  a  governing  board  composed  of — 

(i)  not  more  than  15  members,  the  Secretary  may  enter  into  a 
contract  under  this  part  with  the  organization  if  not  more  than 
one  of  the  members  of  its  governing  board  is  a  member  of  a  gov- 
erning board,  officer,  or  managing  employee  of  a  health  care  fa- 
cility, or 

(ii)  more  than  15  members,  the  Secretary  may  enter  into  a 
contract  under  this  part  with  the  organization  if  not  more  than 
two  of  the  members  of  its  governing  board  are  members  of  a 
governing  board,  officer,  or  managing  employee  of  a  health  care 
facility. 


******* 
[TITLE  XIII— RECONVERSION  UNEMPLOYMENT  BENEFITS  FOR  SEAMEN 

[TABLE  OF  CONTENTS  OF  TITLE 

[Sec.  1301   412 
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[Sec.  1303.  Compensation  for  seamen   412 

[Sec.  1304.  Administration   414 

[Sec.  1305.  Payments  to  States   414 

[Sec.  1306.  Penalties   415 


[Sec.  1301.  This  title  shall  be  administered  by  the  Secretary  of 
Labor. 

[definitions 
Sec.  1302.  When  used  in  this  title— 

[(a)  The  term  " reconversion  period"  means  the  period  (1)  begin- 
ning with  the  fifth  Sunday  after  the  date  of  the  enactment  of  this 
title,  and  (2)  ending  June  30,  1950. 

[(b)  The  term  "compensation"  means  cash  benefits  payable  to  in- 
dividuals with  respect  to  their  unemployment  (including  any  por- 
tion thereof  payable  with  respect  to  dependents). 

[(c)  The  term  "Federal  maritime  service"  means  service  per- 
formed prior  to  July  1,  1949,  which  is  determined  to  be  employ- 
ment pursuant  to  section  209(o). 

[(d)  The  term  "Federal  maritime  wages"  means  remuneration 
determined  pursuant  to  section  209(o)  to  be  remuneration  for  serv- 
ice referred  to  in  section  209(o)(l),  which  was  performed  prior  to 
July  1,  1949. 

[compensation  for  seamen 

[Sec.  1303.  (a)  The  Secretary  of  Labor  is  authorized  on  behalf  of 
the  United  States  to  enter  into  an  agreement  with  any  State,  or  with 
!     the  unemployment  compensation  agency  of  such  State,  under 
I    which  such  State  agency  (1)  will  make,  as  agent  of  the  United 
I    States,  payments  of  compensation,  on  the  basis  provided  in  subsec- 
!    tion  (b),  to  individuals  who  have  performed  Federal  maritime  serv- 
I    ice,  and  (2)  will  otherwise  cooperate  with  the  Secretary  of  Labor 
and  with  other  State  unemployment  compensation  agencies  in 
making  payments  of  compensation  authorized  by  this  title. 

[(b)  Any  such  agreement  shall  provide  that  compensation  will  be 
paid  to  such  individuals,  with  respect  to  unemployment  occurring 
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in  the  reconversion  period,  in  the  same  amounts,  on  the  same 
terms,  and  subject  to  the  same  conditions  as  the  compensation 
which  would  be  payable  to  such  individuals  under  the  State  unem- 
ployment compensation  law  if  such  individuals'  Federal  maritime 
service  and  Federal  maritime  wages  has  (subject  to  regulations  of 
the  Secretary  of  Labor  concerning  the  allocation  of  such  service 
and  wages  among  the  several  States)  been  included  as  employment 
and  wages  under  such  law;  except  that  the  compensation  to  which 
an  individual  is  entitled  under  such  an  agreement  for  any  week 
shall  be  reduced  by  15  per  centum  of  the  amount  of  any  annuity, 
or  retirement  pay  which  such  individual  is  entitled  to  receive, 
under  any  law  of  the  United  States  relating  to  the  retirement  of  offi- 
cers or  employees  of  the  United  States,  for  the  month  in  which 
such  week  begins,  unless  a  deduction  from  such  compensation  on 
account  of  such  annuity  or  retirement  pay  is  otherwise  provided 
for  by  the  applicable  State  law. 

[(c)  If  in  the  case  of  any  State  an  agreement  is  not  entered  into 
under  this  section  or  the  unemployment  compensation  agency  of 
such  State  fails  to  make  payments  in  accordance  with  such  agree- 
ment, the  Secretary  of  Labor,  in  accordance  with  regulations  pre- 
scribed by  him,  shall  make  payments  of  compensation  to  individ- 
uals who  file  a  claim  for  compensation  which  is  payable  under  such 
agreement,  or  would  be  payable  if  such  agreement  were  entered 
into,  on  a  basis  which  will  provide  that  they  will  be  paid  compensa- 
tion in  the  same  amounts,  on  substantially  the  same  terms,  and 
subject  to  substantially  the  same  conditions  as  though  such  agree- 
ment had  been  entered  into  and  such  agency  made  such  payments. 
Final  determinations  by  the  Secretary  of  Labor  of  entitlement  to 
such  payments  shall  be  subject  to  review  by  the  courts  in  the  same 
manner  and  to  the  same  extent  as  is  provided  in  Title  II  with  re- 
spect to  decisions  by  the  Administrator,  under  such  title. 

[(d)  Operators  of  vessels  who  are  or  were  general  agents  of  the 
War  Shipping  Administration  or  of  the  United  States  Maritime 
Commission  shall  furnish  to  individuals  who  have  been  in  Federal 
maritime  service,  to  the  apropriate  State  agency,  and  to  the  Secre- 
tary of  Labor  such  information  with  respect  to  wages  and  salaries 
as  the  Secretary  of  Labor  may  determine  to  be  practicable  and  nec- 
essary to  carry  out  the  purposes  of  this  title. 

[(e)  Pursuant  to  regulations  prescribed  by  the  Secretary  of 
Labor,  he,  and  any  State  agency  making  payments  of  compensation 
pursuant  to  an  agreement  under  this  section,  may — 

[(1)  to  the  extent  that  the  Secretary  of  Labor  finds  that  it  is 
not  feasible  for  Federal  agencies  or  operators  of  vessels  to  fur- 
nish information  necessary  to  permit  exact  and  reasonably 
prompt  determinations  of  the  wages  or  salaries  of  individuals 
who  have  performed  Federal  maritime  service,  determine  the 
amount  of  and  pay  compensation  to  any  individual  under  this 
section,  or  an  agreement  thereunder,  as  if  the  wages  or  salary 
paid  such  individual  for  each  week  of  such  service  were  in  an 
amount  equal  to  his  average  weekly  wages  or  salary  for  the 
last  pay  period  of  such  serive  occurring  prior  to  the  time  he 
files  his  initial  claim  for  compensation;  and 

[(2)  to  the  extent  that  information  is  inadequate  to  assure 
the  prompt  payment  of  compensation  authorized  by  this  sec- 
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tion  (either  on  the  basis  of  the  exact  wages  or  salaries  of  the 
individuals  concerned  or  on  the  basis  prescribed  in  clause  (1)  of 
this  subsection),  accept  certification  under  oath  by  individuals 
of  facts  relating  to  their  Federal  maritime  service  and  to  wages 
and  salaries  paid  them  with  respect  to  such  service. 

[administration 

[Sec.  1304  (a)  Determinations  of  entitlement  to  payments  of 
compensation  by  a  State  unemployment  compensation  agency 
under  an  agreement  under  this  title  shall  be  subject  to  review  in 
the  same  manner  and  to  the  same  extent  as  determinations  under 
the  State  unemployment  compensation  law,  and  only  in  such 
manner  and  to  such  extent. 

[(b)  For  the  purpose  of  payments  made  to  a  State  under  Title 
III  administration  by  the  unemployment  compensation  agency  of 
such  State  pursuant  to  an  agreement  under  this  title  shall  be 
deemed  to  be  a  part  of  the  administration  of  the  State  unemploy- 
ment compensation  law. 

[(c)  The  State  unemployment  compensation  agency  of  each  State 
shall  furnish  to  the  Secretary  of  Labor  such  information  as  the  Sec- 
retary of  Labor  may  find  necessary  in  carrying  out  the  provisions 
of  this  title,  and  such  information  shall  be  deemed  reports  required 
by  the  Secretary  of  Labor  for  the  purposes  of  section  303(a)(6). 

[payments  to  states 

[Sec.  1305.  (a)  Each  State  shall  be  entitled  to  be  paid  by  the 
United  States  an  amount  equal  to  the  additional  cost  to  the  State 
of  payments  of  compensation  made  under  and  in  accordance  with 
an  agreement  under  this  title,  which  would  not  have  been  incurred 
by  the  State  but  for  the  agreement. 

[(b)  In  making  payments  pursuant  to  subsection  (a)  of  this  sec- 
tion, there  shall  be  paid  to  the  State,  either  in  advance  or  by  way 
of  reimbursement,  as  may  be  determined  by  the  Secretary  of 
Labor,  such  sum  as  the  Secretary  of  Labor  estimates  the  State  will 
be  entitled  to  receive  under  this  title  for  each  calendar  quarter;  re- 
duced or  increased,  as  the  case  may  be,  by  any  sum  by  which  the 
Secretary  of  Labor  finds  that  his  estimates  for  any  prior  calendar 
quarter  were  greater  or  less  than  the  amounts  which  should  have 
been  paid  to  the  State.  The  amount  of  such  payments  may  be  de- 
termined by  such  statistical,  sampling,  or  other  method  as  may  be 
agreed  upon  by  the  Secretary  of  Labor  and  the  State  agency. 

[(c)  The  Secretary  of  Labor  shall  from  time  to  time  certify  to  the 
Secretary  of  the  Treasury  for  payment  to  each  State  the  sums  pay- 
able to  such  State  under  this  section.  The  Secretary  of  the  Treas- 
ury, prior  to  audit  or  settlement  by  the  General  Accounting  Office, 
shall  make  payment,  at  the  time  or  times  fixed  by  the  Secretary  of 
Labor,  in  accordance  with  certification,  from  the  funds  for  carrying 
out  the  prupose  of  this  title.  Notwithstanding  any  other  provision 
of  this  title,  no  compensation  shall  be  paid  to  any  individual  pursu- 
ant to  this  title  with  respect  to  unemployment  occurring  prior  to 
the  date  when  funds  are  made  available  for  such  payments. 

[(b)  All  money  paid  to  a  State  under  this  section  shall  be  used 
solely  for  the  purposes  for  which  it  is  paid;  and  any  money  so  paid 
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which  is  not  used  for  such  purposes  shall  be  returned  to  the  Treas- 
ury upon  termination  of  the  agreement  or  termination  of  the  re- 
conversion period,  whichever  first  occurs. 

[(e)  An  agreement  under  this  title  may  require  any  officer  or 
employee  of  the  State  certifying  payments  or  disbursing  funds  pur- 
suant to  the  agreement,  or  otherwise  participating  in  its  perform- 
ance, to  give  a  surety  bond  to  the  United  States  in  such  amount  as 
the  Secretary  of  Labor  may  deem  necessary,  and  may  provide  for 
the  payment  of  the  cost  of  such  bond  from  appropriations  for  carry- 
ing out  the  purposes  of  this  title. 

[(f)  No  person  by  the  Secretary  of  Labor,  designated  pursuant  to 
an  agreement  under  this  title,  as  a  certifying  officer  shall,  in  the 
absence  of  gross  negligence  or  intent  to  defraud  the  United  States, 
be  liable  with  respect  to  the  payment  of  any  compensation  certified 
by  him  under  this  title. 

[(g)  No  disbursing  office  shall,  in  the  absence  of  gross  negligence 
or  intent  to  defraud  the  United  States,  be  liable  with  respect  to  any 
payment  by  him  under  this  title  if  it  was  based  upon  a  voucher 
signed  by  a  certifying  officer  designated  as  provided  in  subsection 
(f). 

[penalties 

[Sec.  1306.  (a)  Whoever,  for  the  purpose  of  causing  any  compen- 
sation to  be  paid  under  this  title  or  under  an  agreement  thereun- 
der where  none  is  authorized  to  be  so  paid,  shall  make  or  cause  to 
be  made  any  false  statement  or  representation  as  to  any  wages 
paid  or  received,  or  whoever  makes  or  causes  to  be  made  any  false 
statement  of  a  material  fact  in  any  claim  for  any  compensation  au- 
thorized to  be  paid  under  this  title  or  under  an  agreement  thereun- 
der, or  whoever  makes  or  causes  to  be  made  any  false  statement, 
representation,  affidavit,  or  document  in  connection  with  such 
claim,  shall,  upon  conviction  thereof,  be  fined  not  more  than  $1,000 
or  imprisoned  for  not  more  than  one  year,  or  both. 

[(b)  Whoever  shall  obtain  or  receive  any  money,  check  or  com- 
pensation under  this  title  or  an  agreement  thereunder,  without 
being  entitled  thereto  and  with  intent  to  defraud  the  United 
States,  shall,  upon  conviction  thereof,  be  fined  not  more  than 
$1,000  or  imprisoned  for  not  more  than  one  year,  or  both. 

[(c)  Whoever  willfully  fails  or  refuses  to  furnish  information 
which  the  Secretary  of  Labor  requires  him  to  furnish  pursuant  to 
authority  of  section  1303(d),  or  willfully  furnishes  false  information 
pursuant  to  a  requirement  of  the  Secretary  of  Labor  under  such  sub- 
section, shall,  upon  conviction  thereof,  be  fined  not  more  than 
$1,000  or  imprisoned  for  not  more  than  six  months,  or  both.] 

TITLE  XVI— supplemental  security 

INCOME  FOR  THE  AGED,  BLIND,  AND 
DISABLED 
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BASIC  ELIGIBILITY  FOR  BENEFITS 

Sec.  1602.  Every  aged,  blind,  or  disabled  individual  who  is  deter- 
mined under  part  A  to  be  eligible  on  the  basis  of  his  income  and 
resources  shall,  in  accordance  with  and  subject  to  the  provisions  of 
this  title,  be  paid  benefits  by  the  Secretary  of  [Health,  Education, 
and  Welfare]  Health  and  Human  Services. 

******* 
PART  A—DETERMINATION  OF  BENEFITS 

ELIGIBILITY  FOR  AND  AMOUNT  OF  BENEFITS 

Definition  of  Eligible  Individual 
Sec.  1611.  (a)(1)  *  *  * 

Period  for  Determination  of  Benefits 

(c)(1)  An  individual's  eligibility  for  a  benefit  under  this  title  for  a 
month  shall  be  determined  on  the  basis  of  the  individual's  (and  eli- 
gible spouse's,  if  any)  income,  resoures,  and  other  relevant  charac- 
teristics in  such  month,  and,  except  as  provided  in  paragraphs  (2), 
(3),  and  (4),  the  amount  of  such  benefit  shall  be  determined  for  such 
month  on  the  basis  of  income  and  other  characteristics  in  the  first 
or,  if  the  Secretary. 

(2)  The  amount  of  such  benefit  for  the  month  in  which  an  appli- 
cation for  benefits  becomes  effective  (or,  if  the  Secretary  so  deter- 
mines, for  such  month  and  the  following  month)  and  for  any  month 
immediately  following  a  month  of  ineligibility  for  such  benefits  (or, 
if  the  Secretary  so  determines,  for  such  month  and  the  following 
month)  shall — 

(A)  be  determined  on  the  basis  of  the  income  of  the  individu- 
al and  the  eligible  spouse,  if  any,  of  such  individual  and  other 
relevant  circumstances  in  such  month;  and 

(B)  in  the  case  of  the  month  in  which  an  application  becomes 
effective  or  the  first  month  following  a  period  of  ineligibility,  if 
such  application  becomes  effective,  or  eligibility  is  restored, 
after  the  first  day  of  such  month,  bear  the  same  ratio  to  the 
amount  of  the  benefit  which  would  have  been  payable  to  such 
individual  if  such  application  had  become  effective,  or  eligibil- 
ity had  been  restored,  on  the  first  day  of  such  month  as  the 
number  of  days  in  such  month  including  and  following  the  ef- 
fective date  of  such  application  or  restoration  of  eligibility 
bears  to  the  total  number  of  days  in  such  month. 

;  (3)  For  purposes  of  this  subsection,  an  increase  in  the  benefit 
!  amount  payable  under  title  II  (over  the  amount  payable  in  the  pre- 
|  ceding  month,  or,  at  the  election  of  the  Secretary,  the  second  pre- 
I  ceding  month)  to  an  individual  receiving  benefits  under  this  title 
!  shall  be  included  in  the  income  used  to  determine  the  benefit 
|  under  this  title  of  such  individual  for  any  month  which  is — 
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(A)  the  first  month  in  which  the  benefit  amount  payable  to 
such  individual  under  this  title  is  increased  pursuant  to  section 
1617,  or 

(B)  at  the  election  of  the  Secretary,  the  month  immediately 
following  such  month. 

(4)(A)  Notwithstanding  paragraph  (3),  if  the  Secretary  determines 
that  reliable  information  is  currently  available  with  respect  to  the 
income  and  other  circumstances  of  an  individual  for  a  month  (in- 
cluding information  with  respect  to  a  class  of  which  such  individu- 
al is  a  member  and  information  with  respect  to  scheduled  cost-of- 
living  adjustments  under  other  benefit  programs),  the  benefit 
amount  of  such  individual  under  this  title  for  such  month  may  be 
determined  on  the  basis  of  such  information. 

(B)  The  Secretary  shall  prescribe  by  regulation  the  circumstances 
in  which  information  with  respect  to  an  event  may  be  taken  into 
account  pursuant  to  subparagraph  (A)  in  determining  benefit 
amounts  under  this  title. 

******* 

Certain  Individuals  Deemed  To  Meet  Resources  Test 

(g)  In  the  case  of  any  individual  or  any  individual  and  his  spouse 
(as  the  case  may  be)  who — 

(1)  received  aid  or  assistance  for  December  1973  under  a  plan 
of  a  State  approved  under  title  I,  X,  XIV,  or  XVI, 

(2)  has,  since  December  31,  1973,  continuously  resided  in  the 
State  under  the  plan  of  which  he  or  they  received  such  aid  or 
assistance  for  December  1973,  and 

(3)  has,  since  December  31,  1973,  continuously  been  (except 
for  periods  not  in  excess  of  six  consecutive  months)  an  eligible 
individual  or  eligible  spouse  with  respect  to  whom  supplemen- 
tal security  income  benefits  are  payable, 

the  resources  of  such  individual  or  such  individual  and  his  spouse 
(as  the  case  may  be)  shall  be  deemed  not  to  exceed  the  amount 
specified  in  sections  1611(a)(1)(B)  and  1611(a)(2)(B)  during  any 
period  that  the  resources  of  such  individual  [or  individuals!  or 
such  individual  and  his  spouse  (as  the  case  may  be)  does  not 
exceed  the  maximum  amount  of  resources  specified  in  the  State 
plan,  as  in  effect  for  October  1972,  under  which  he  or  they  received 
such  aid  or  assistance  for  December  1973. 

******* 

INCOME 

Meaning  of  Income 

Sec.  1612.  (a)  For  purposes  of  this  title,  income  means  both 
earned  income  and  unearned  income;  and — 

Q)  *     *  * 
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Exclusions  From  Income 

(b)  In  determining  the  income  of  an  individual  (and  his  eligible 
spouse)  there  shall  be  excluded — 

(1)  subject  to  limitations  (as  to  amount  or  otherwise)  pre- 
scribed by  the  Secretary,  if  such  individual  is  a  child  who  is,  as 
determined  by  the  Secretary,  a  student  regularly  attending  a 
school,  college,  or  university,  or  a  course  of  vocational  or  tech- 
nical training  designed  to  prepare  his  for  gainful  employment, 
the  earned  income  of  such  individual; 

(2)  (A)  the  first  $240  per  year  (or  proportionately  smaller 
amounts  for  shorter  periods)  of  income  (whether  earned  or  un- 
earned) other  than  income  which  is  paid  on  the  basis  of  the 
need  of  the  eligible  individual; 

THE  INDENTATION  OF  THE  FOLLOWING  SUBPARAGRAPH 
(B)  IS  REALIGNED  BY  THE  BILL  TO  CONFORM  TO  THE 
[PRECEDING  SUBPARAGRAPH] 

(B)  monthly  (or  other  periodic)  payments  received  by  any  in- 
dividual, under  a  program  established  prior  to  July  1,  1973,  if 
such  payments  are  made  by  the  State  of  which  the  individual 
receiving  such  payments  is  a  resident,  and  if  eligiblity  of  any 
individual  for  such  payments  is  not  based  on  need  and  is  based 
solely  on  attainment  of  age  65  and  duration  of  residence  in 
such  State  by  such  individual; 

******* 

(9)  if  such  individual  is  a  child,  one-third  of  any  payment  for 
his  support  received  from  an  absent  parent; 

******* 

RESOURCES 

Exclusions  From  Resources 
Sec.  1613.  (a)  *  *  * 

******* 

[disposal  of  resources  for  less  than  fair  market  value] 
Disposal  of  Resources  for  Less  Than  Fair  Market  Value 

(c)  (1)  In  determining  the  resources  of  an  individual  (and  his  eligi- 
ble spouse,  if  any)  there  shall  be  included  (but  subject  to  the  exclu- 
sions under  subsection  (a))  any  resource  (or  interest  therein)  owned 
by  such  individual  or  eligible  spouse  within  the  preceding  24 
months  if  such  individual  or  eligible  spouse  gave  away  or  sold  such 
resource  or  interest  at  less  than  fair  market  value  of  such  resource 
or  interest  for  the  purpose  of  establishing  eligibility  for  benefits  or 
assistance  under  this  Act. 

(2)  Any  transaction  described  in  paragraph  (1)  shall  be  presumed 
to  have  been  for  the  purpose  of  establishing  eligibility  for  benefits 
or  assistance  under  this  Act  unless  such  individual  or  eligible 
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spouse  furnishes  convincing  evidence  to  establish  that  the  transac- 
tion was  exclusively  for  some  other  purpose. 

(3)  For  purposes  of  paragraph  (1)  the  value  of  such  a  resource  or 
interest  shall  be  the  fair  market  value  of  such  resource  or  interest 
at  the  time  it  was  sold  or  given  away,  less  the  amount  of  compensa- 
tion received  for  such  resource  or  interest,  if  any. 

MEANING  OF  TERMS 

Aged,  Blind,  or  Disabled  Individual 

Sec.  1614.  (a)(1)  *  *  * 

*  *  *  *  *  *  * 

(3)(A)  An  individual  shall  be  considered  to  be  disabled  for  pur- 
poses of  this  title  if  he  is  unable  to  engage  in  any  substantial  gainful 
activity  by  reason  of  any  medically  determinable  physical  or 
mental  impairment  which  can  be  expected  to  result  in  death  or 
which  has  lasted  or  can  be  expected  to  last  for  a  continuous  period 
of  not  less  than  twelve  months  (or,  in  the  case  of  a  child  under  the 
age  of  18,  if  he  suffers  from  any  medically  determinable  physical  or 
mental  impairment  of  comparable  severity). 

(B)  For  purposes  of  subparagraph  (A),  an  individual  shall  be  de- 
termined to  be  under  a  disability  only  if  his  physical  or  mental  im- 
pairment or  impairments  are  of  such  severity  that  he  is  not  only 
unable  to  do  his  work  but  cannot,  considering  his  age,  education, 
and  work  experience,  engage  in  any  other  kind  of  substantial  gain- 
ful work  which  exists  in  the  national  economy,  regardless  of  wheth- 
er such  work  exists  in  the  immediate  area  in  which  he  lives,  or 
whether  a  specific  job  vacancy  exists  for  him,  or  whether  he  would 
be  hired  if  he  applied  for  work.  For  purposes  of  the  preceding  sen- 
tence (with  respect  to  any  individual),  "work  which  exists  in  the 
national  economy"  means  work  with  exists  in  significant  numbers 
either  in  the  region  where  such  individual  lives  or  in  several  re- 
gions of  the  country. 

(C)  For  purposes  of  this  paragraph,  a  physical  or  mental  impair- 
ment is  an  impairment  that  results  from  anatomical,  physiological, 
or  psychological  abnormalities  which  are  demonstrable  by  medical- 
ly acceptable  clinical  and  laboratory  diagnostic  techniques. 

(D)  The  Secretary  shall  by  regulations  prescribe  the  criteria  for 
determining  when  services  performed  or  earnings  derived  from 
services  demonstrate  an  individual's  ability  to  engage  in  substan- 
tial gainful  activity.  In  determining  whether  an  individual  is  able 
to  engage  in  substantial  gainful  activity  by  reason  of  his  earnings, 
where  his  disability  is  sufficiently  severe  to  result  in  a  functional 
limitation  requiring  assistance  in  order  for  him  to  work,  there 
shall  be  excluded  from  such  earnings  an  amount  equal  to  the  cost 
(to  such  individual)  of  any  attendant  care  services,  medical  devices, 
equipment,  prostheses,  and  similar  items  and  services  (not  includ- 
ing routine  drugs  or  routine  medical  services  unless  such  drugs  or 
services  are  necessary  for  the  control  of  the  disabling  condition) 
which  are  necessary  (as  determined  by  the  Secretary  in  regula- 
tions) for  that  purpose,  whether  or  not  such  assistance  is  also 
needed  to  enable  him  to  carry  out  his  normal  daily  functions; 
except  that  the  amounts  to  be  excluded  shall  be  subject  to  such  rea- 
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sonable  limits  as  the  Secretary  may  prescribe,44  Notwithstanding 
the  provisions  of  subparagraph  (B),  an  individual  whose  services  or 
earnings  meet  such  criteria,  except  for  purposes  of  subparagraph 
(F)  or  paragraph  (4)  shall  be  found  not  to  be  disabled. 

[THE  INDENTATION  OF  THE  FOLLOWING  SUBPARAGRAPH 
(E)  IS  REALIGNED  BY  THE  BILL  TO  CONFORM  TO  THE 
PRECEDING  SUBPARAGRAPHS] 

(E)  Notwithstanding  the  provisions  of  subparagraphs  (A)  through 
(D),  an  individual  shall  also  be  considered  to  be  disabled  for  pur- 
poses of  this  title  if  he  is  permanently  and  totally  disabled  as  de- 
fined under  a  State  plan  approved  under  title  XIV  or  XVI  as  in 
effect  for  October  1972  and  received  aid  under  such  plan  (on  the 
basis  of  disability)  for  December  1973  (and  for  at  least  one  month 
prior  to  July  1973),  so  long  as  he  is  continuously  disabled  as  so  de- 
fined. 

(G)  In  determining  whether  an  individual's  physical  or  mental 
impairment  or  impairments  are  of  such  severity  that  he  or  she  is 
unable  to  engage  in  substantial  gainful  activity,  the  Secretary  shall 
consider  the  combined  effect  of  all  of  the  individual's  impairments 
without  regard  to  whether  any  such  impairment,  if  considered  sepa- 
rately, would  be  of  such  severity. 

******* 

(5)  A  recipient  of  benefits  based  on  disability  under  this  title  may 
be  determined  not  to  be  entitled  to  such  benefits  on  the  basis  of  a 
finding  that  the  physical  or  mental  impairment  on  the  basis  of 
which  such  benefits  are  provided  has  ceased,  does  not  exist,  or  is  not 
disabling  only  if  finding  is  supported  by — 

(A)  substantial  evidence  demonstrating  that  there  has  been 
medical  improvement  in  the  individual's  impairment  or  combi- 
nation of  impairments  so  that  the  individual  now  is  able  to 
engage  in  substantial  gainful  activity; 

(B)  substantial  evidence  (except  in  the  case  of  an  individual 
eligible  to  receive  benefits  under  section  1619)  which — 

(i)  consists  of  new  medical  evidence  and  a  new  assessment 
of  the  individual's  residual  functional  capacity  and  demon- 
strates that,  although  the  individual  has  not  improved 
medically,  he  or  she  is  nonetheless  a  beneficiary  of  ad- 
vances in  medical  or  vocational  therapy  or  technology  so 
that  the  individual  is  able  to  engage  in  substantial  gainful 
activity,  or 

(ii)  demonstrates  that,  although  the  individual  has  not 
improved  medically,  he  or  she  has  undergone  vocational 
therapy  so  that  he  or  she  is  now  able  to  engage  in  substan- 
tial gainful  activity;  or 

(C)  substantial  evidence  which  demonstrates  that,  as  deter- 
mined on  the  basis  of  new  or  improved  diagnostic  techniques  or 
evaluations,  the  individual's  impairment  or  combination  of  im- 
pairments is  not  as  disabling  as  it  was  considered  to  be  at  the 
time  of  the  most  recent  prior  decision  that  he  or  she  was  under 
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a  disability  or  continued  to  be  under  a  disability,  so  that  the 
individual  now  is  able  to  engage  in  substantial  gainful  activity. 
Nothing  in  this  paragraph  shall  be  construed  to  require  a  determi- 
nation that  a  recipient  of  benefits  under  this  title  based  on  disabil- 
ity is  entitled  to  such  benefits  if  evidence  on  the  record  at  the  time 
any  prior  determination  of  such  entitlement  to  benefits  was  made, 
or  new  evidence  which  relates  to  that  determination,  shows  that  the 
prior  determination  was  either  clearly  erroneous  at  the  time  it  was 
made  or  was  fraudulently  obtained,  or  if  the  individual  (unless  he 
or  she  is  eligible  to  receive  benefits  under  section  1619)  is  engaged  in 
substantial  gainful  activity.  In  any  case  in  which  there  is  no  availa- 
ble medical  evidence  supporting  a  prior  determination  of  disability, 
nothing  in  this  subsection  shall  preclude  the  Secretary,  in  attempt- 
ing to  meet  the  requirements  of  the  preceding  provisions  of  this  sub- 
section, from  securing  additional  medical  reports  necessary  to  recon- 
struct the  evidence  which  supported  such  prior  determination. 

Determination  of  Marital  Relationships 

(d)  In  determining  whether  two  individuals  are  husband  and  wife 
for  purposes  of  this  title,  appropriate  State  law  shall  be  applied; 
except  that — 

(1)  if  a  man  and  [women]  woman  have  been  determined  to 
be  husband  and  wife  under  section  216  (h)(1)  for  purposes  of 
title  II  they  shall  be  considered  (from  and  after  the  date  of 
such  determination  or  the  date  of  their  application  for  benefits 
under  this  title,  whichever  is  later)  to  be  husband  and  wife  for 
purposes  of  this  title,  or 

******* 

REHABILITATION  SERVICES  FOR  BLIND  AND  DISABLED  INDIVIDUALS 

Sec.  1615.  (a)  In  the  case  of  any  blind  or  disabled  individual 
who — 

(1)  has  not  attained  age  65,  and 

(2)  is  receiving  benefits  (or  with  respect  to  whom  benefits  are 
paid)  under  this  title, 

the  Secretary  shall  make  provision  for  referral  of  such  individual 
to  the  appropriate  State  agency  administering  the  State  plan  for 
vocational  rehabilitation  services  approved  under  [the  Vocational 
Rehabilitation  Act] ,  title  I  of  the  Rehabilitation  Act  of  1973  or,  in 
the  case  of  any  such  individual  who  has  not  attained  age  16,  to  the 
State  agency  administering  the  State  program  under  title  V,  and 
(except  for  individuals  who  have  not  attained  age  16  and  except  in 
such  other  cases  as  he  may  determine)  for  a  review  not  less  often 
than  quarterly  of  such  individual's  blindness  or  disability  and  his 
need  for  and  utilization  of  the  services  made  available  to  him 
under  such  plan. 

(c)  Every  individual  age  16  or  over  with  respect  to  whom  the  Sec- 
retary is  required  to  make  provision  for  referral  under  subsection 
(a)  shall  accept  such  services  as  are  made  available  to  him  under 
the  State  plan  for  vocational  and  rehabilitation  services  approved 
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under  [the  Vocational  Rehabilitation  Act]  title  I  of  the  Rehabili- 
tation Act  of  1973;  and  no  such  individual  shall  be  an  eligible  indi- 
vidual or  eligible  spouse  for  purposs  of  this  title  if  he  refuses  with- 
out good  cause  to  accept  services  for  which  he  is  referreed  under 
subsection  (a). 

(d)  The  Secretary  is  authorized  to  reimburse  to  the  State  agency 
administering  or  supervising  the  administration  of  a  State  plan  for 
vocational  rehabilitation  services  approved  under  the  [Vocational 
Rehabilitation  Act]  the  costs  incurred  under  such  plan  in  the  pro- 
vision of  rehabilitation  services  to  individuals  who  are  referred  for 
such  services  pursuant  to  subsection  (a)  [if  such  services  result  in 
their  performance  of  substantial  gainful  activity  which  lasts  for  a 
continuous  period  of  nine  months]  (V  in  cases  where  the  furnish- 
ing of  such  services  results  in  the  performance  by  such  individuals 
of  substantial  gainful  activity  for  continuous  periods  of  nine 
months,  (2)  in  cases  where  such  individuals  are  determined  to  be  no 
longer  entitled  to  benefits  under  this  title  because  the  physical  or 
mental  impairments  on  which  the  benefits  are  based  have  ceased, 
do  not  exist,  or  are  not  disabling  (and  no  reimbursement  under  this 
subsection  shall  be  made  for  services  furnished  to  any  individual  re- 
ceiving such  benefits  for  any  period  after  the  close  of  such  individ- 
uals ninth  consecutive  month  of  substantial  gainful  activity  or  the 
close  of  the  month  with  which  his  or  her  entitlement  to  such  bene- 
fits ceases,  whichever  first  occurs),  and  (3)  in  cases  where  such  indi- 
viduals, without  good  cause,  refuse  to  accept  vocational  rehabilita- 
tion services  or  fail  to  cooperate  in  such  a  manner  as  to  preclude 
their  successful  rehabilitation.  The  determination  of  the  amount  of 
costs  to  be  reimbursed  under  this  subsection  shall  be  made  by  the 
Commissioner  of  Social  Security  in  accordance  with  criteria  deter- 
mined by  him  in  the  same  manner  as  under  section  222(d)(1). 

******* 

OPERATION  OF  STATE  SUPPLEMENTATION  PROGRAMS 

Sec.  1618.  (a) 

[THE  INDENTATION  OF  THE  FOLLOWING  SUBSECTION  (D) 
IS  REALIGNED  BY  THE  BILL  TO  CONFORM  TO  THE  PRE- 
DEDING  SUBSECTIONS] 

id)  The  Secretary  shall  not  find  that  a  State  has  failed  to  meet 
the  requirements  imposed  by  paragraph  (4)  of  subsection  (a)  with 
respect  to  the  levels  of  its[,]  supplementary  payments  for  any  por- 
tion of  the  period  July  1,  1980,  through  June  30,  1981,  if  the  State's 
expenditures  for  such  payments  in  that  twelve-month  period  were 
i   not  less  than  its  expenditures  for  such  payments  for  the  period 
!   July  1,  1976,  through  June  30,  1977  (or,  if  the  State  made  no  sup- 
j   plementary  payments  in  the  period  July  1,  1976,  through  June  30, 
1977,  the  expenditures  for  the  first  twelve-month  period  extending 
I   from  July  1  through  June  30  in  which  the  State  made  such  pay- 
I  ments). 

******* 
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BENEFITS  FOR  INDIVIDUALS  WHO  PERFORM  SUBSTANTIAL  GAINFUL 
ACTIVITY  DESPITE  SEVERE  MEDICAL  IMPAIRMENT 

Sec.  1619.  (a)  Any  individual  who  is  an  eligible  individual  (or  eli- 
gible spouse)  by  reason  of  being  under  a  disability  and  was  eligible 
to  receive  benefits  under  section  1611(b)  or  under  this  section  for 
the  month  preceding  the  month  for  which  eligibility  for  benefits 
under  this  section  is  now  being  determined,  and  who  would  other- 
wise be  denied  benefits  by  reason  of  section  1611(e)(4)  or  ceases  to 
be  an  eligible  indiviudual  (or  eligible  spouse)  because  his  earnings 
have  demonstrated  a  capacity  to  engage  in  substantial  gainful  ac- 
tivity, shall  nevertheless  qualify  for  a  monthly  benefit  equal  to  an 
amount  determined  under  section  1611(bXD  (or,  in  the  case  of  an 
individual  who  has  an  eligible  spouse,  under  section  1611(b)(2)),  and 
for  purposes  of  title  XIX  of  this  Act  shall  be  considered  a  disabled 
individual  receiving  supplemental  security  income  benefits  under 
this  title,  for  so  long  as  the  Secretary  determines  that — 

(1)  such  individual  continues  to  have  the  disabling  physical 
or  mental  impairment  on  the  basis  of  which  such  individual 
was  found  to  be  under  a  disability,  and  continues  to  meet  all 
non-disability-related  requirements  for  eligibility  for  benefits 
under  this  title;  and 

(2)  the  income  of  such  individual  other  than  income  excluded 
pursuant  to  section  1612(b),  is  not  equal  to  or  in  excess  of  the 
amount  which  would  cause  him  to  be  ineligible  for  payments 
under  section  1611(b)  (if  he  were  otherwise  eligible  for  such 
payments). 

(b)  For  purposes  of  title  XIX,  any  individual  under  age  65  who, 
for  the  month  preceding  the  first  month  in  the  period  to  which  this 
subsection  applies,  received — 

(i)  a  payment  of  supplemental  security  income  benefits  under 
section  1611(b)  on  the  basis  of  blindness  or  disability, 

(ii)  a  supplementary  payment  under  section  1616  of  this  Act 
or  under  section  212  of  Public  Law  93-66  on  such  basis, 

(iii)  a  payment  of  monthly  benefits  under  subsection  (a),  or 

(iv)  a  supplementary  payment  under  section  1616(cX3), 

shall  be  considered  to  be  a  blind  or  disabled  individual  receiving 
supplemental  security  income  benefits  for  so  long  as  the  Secretary 
determines  under  regulations  that — 

(1)  such  individual  continues  to  be  blind  or  continues  to  have 
the  disabling  physical  or  mental  impairment  on  the  basis  of 
which  he  was  found  to  be  under  a  disability  and,  except  for  his 
earnings,  continues  to  meet  all  non-disability-related  require- 
ments for  eligibility  for  benefits  under  this  title; 

(2)  the  income  of  such  individual  would  not,  except  for  his 
earnings,  be  equal  to  or  in  excess  of  the  amount  which  would 
cause  him  to  be  ineligible  for  payments  under  section  1611(b) 
(if  he  were  otherwise  eligible  for  such  payments); 

(3)  the  termination  of  eligibility  for  benefits  under  title  XIX 
or  XX  would  seriously  inhibit  his  ability  to  continue  his  em- 
ployment; and 

(4)  such  individual's  earnings  are  not  sufficient  to  allow  him 
to  provide  for  himself  a  reasonable  equivalent  of  the  benefits 
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under  this  title  and  titles  XIX  and  XX  which  would  be  availa- 
ble to  him  in  the  absence  of  such  earnings. 
(c)  The  Secretary  of  Health  and  Human  Services  and  the  Secre- 
tary of  Education  shall  jointly  develop  and  disseminate  informa- 
tion, and  establish  training  programs  for  staff  personnel,  with  re- 
spect to  the  potential  availability  of  benefits  and  services  for  dis- 
abled individuals  under  the  provisions  of  this  section.  The  Secretary 
of  Health  and  Human  Services  shall  provide  such  information  to 
individuals  who  are  applicants  for  and  recipients  of  benefits  based 
on  disability  under  this  title  and  shall  conduct  such  programs  for 
the  staffs  of  the  District  offices  of  the  Social  Security  Administra- 
tion. The  Secretary  of  Education  shall  conduct  such  programs  for 
the  staffs  of  the  State  Vocational  Rehabilitation  agencies,  and  in 
cooperation  with  such  agencies  shall  also  provide  such  information 
to  other  appropriate  individuals  and  to  public  and  private  organiza- 
tions and  agencies  which  are  concerned  with  rehabilitation  and 
social  services  or  which  represent  the  disabled. 

******* 

ATTRIBUTION  OF  SPONSOR'S  INCOME  AND  RESOURCES  TO  ALIENS 

Sec.  1621.  (a)  *  *  * 

(e)  Any  sponsor  of  an  alien,  and  such  alien,  shall  be  jointly  and 
[severably]  severally  liable  for  an  amount  equal  to  any  overpay- 
ment made  to  such  alien  during  the  period  of  three  years  after 
such  alien's  entry  into  the  United  States,  on  account  of  such  spon- 
sor's failure  to  provide  correct  information  under  the  provisions  of 
this  section,  except  where  such  sponsor  was  without  fault,  or  where 
good  cause  for  such  failure  existed.  Any  such  overpayment  which  is 
not  repaid  to  the  Secretary  or  recovered  in  accordance  with  section 
1631(b)  shall  be  withheld  from  any  subsequent  payment  to  which 
such  alien  or  such  sponsor  is  entitled  under  any  provision  of  this 
Act. 

******* 
Part  B— Procedural  and  General  Provisions 

PAYMENTS  AND  PROCEDURES 

Payment  of  Benefits 

Sec.  1631.  (a)(1)  *  *  * 

******* 

(7)(A)  In  any  case  where — 

(i)  an  individual  is  a  recipient  of  benefits  based  on  disability 
or  blindness  under  this  title, 

(ii)  the  physical  or  mental  impairment  on  the  basis  of  which 
such  benefits  are  payable  is  found  to  have  ceased,  not  to  have 
existed,  or  to  no  longer  be  disabling,  and  as  a  consequence  such 
individual  is  determined  not  to  be  entitled  to  such  benefits,  and 

(Hi)  a  timely  request  for  review  or  for  a  hearing  is  pending 
with  respect  to  the  determination  that  he  is  not  so  entitled, 


1214 


such  individual  may  elect  (in  such  manner  and  form  and  within 
such  time  as  the  Secretary  shall  by  regulations  prescribe)  to  have  the 
payment  of  such  benefits  continued  for  an  additional  period  begin- 
ning with  the  first  month  beginning  after  the  date  of  the  enactment 
of  this  paragraph  for  which  (under  such  determination)  such  bene- 
fits are  no  longer  otherwise  payable,  and  ending  with  the  earlier  of 
(I)  the  month  preceding  the  month  in  which  a  decision  is  made  after 
such  a  hearing,  or  (II)  the  month  preceding  the  month  in  which  no 
such  request  for  review  or  a  hearing  is  pending. 

(B) (i)  If  an  individual  elects  to  have  the  payment  of  his  benefits 
continued  for  an  additional  period  under  subparagraph  (A),  and  the 
final  decision  of  the  Secretary  affirms  the  determination  that  he  is 
not  entitled  to  such  benefits,  any  benefits  paid  under  this  title  pur- 
suant to  such  election  (for  months  in  such  additional  period)  shall 
be  considered  overpayments  for  all  purposes  of  this  title,  except  as 
otherwise  provided  in  clause  (ii). 

(ii)  If  the  Secretary  determines  that  the  individual's  appeal  of  his 
termination  of  benefits  was  made  in  good  faith,  all  of  the  benefits 
paid  pursuant  to  such  individual's  election  under  subparagraph  (A) 
shall  be  subject  to  waiver  consideration  under  the  provisions  of  sub- 
section (b)(1). 

(C)  The  provisions  of  subparagraphs  (A)  and  (B)  shall  apply  with 
respect  to  determinations  (that  individuals  are  not  entitled  to  bene- 
fits) which  are  made  on  or  after  the  date  of  the  enactment  of  this 
paragraph,  or  prior  to  such  date  but  only  on  the  basis  of  a  timely 
request  for  review  or  for  a  hearing. 

Overpayments  and  Underpayments 

(b)(1)  Whenever  the  Secretary  finds  that  more  or  less  than  the 
correct  amount  of  benefits  has  been  paid  with  respect  to  any  indi- 
vidual, proper  adjustment  or  recovery  shall,  subject  to  the  succeed- 
ing provisions  of  this  subsection,  be  made  by  appropriate  adjust- 
ments in  future  payments  to  such  individual  or  by  recovery  from 
or  payment  to  such  individual  or  his  eligible  spouse  (or  by  recovery 
from  the  estate  of  either).  The  Secretary  shall  make  such  provision 
as  he  finds  appropriate  in  the  case  of  payment  of  more  than  the 
correct  amount  of  benefits  with  respect  to  an  individual  with  a 
view  to  avoiding  penalizing  such  individual  or  his  eligible  spouse 
who  was  without  fault  in  connection  with  the  overpayment,  if  ad- 
justment or  recovery  on  account  of  such  overpayment  in  such  case 
would  defeat  the  purposes  of  this  title,  or  be  against  equity  [or] 
and  good  conscience,  or  (because  of  the  small  amount  involved) 
impede  efficient  or  effective  administration  of  this  title. 

******* 

Procedures;  Prohibitions  of  Assignments;  Representation  of 

Claimants 

(d)(1)  The  provisions  of  section  207  and  subsections  (a),  (b)(2),  (d), 
[(e),  and  (f)]  and  (e)  of  section  205  shall  apply  with  respect  to  this 
part  to  the  same  extent  as  they  apply  in  the  case  of  title  II. 
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ADMINISTRATION 

Sec.  1633.  (a)  *  *  * 

******* 

(c)  Section  234  shall  apply  with  respect  to  decisions  of  United 
States  courts  of  appeals  involving  interpretations  of  provisions  of 
this  title  or  of  regulations  prescribed  under  this  title  (and  requiring 
action  with  respect  to  such  provisions)  in  the  same  manner  and  to 
the  same  extent  as  it  applies  with  respect  to  decisions  involving  in- 
terpretations of  provisions  of  title  II  or  of  regulations  prescribed 
thereunder  (and  requiring  action  with  respect  to  such  provisions). 

******* 

TITLE  XVIII— HEALTH  INSURANCE  FOR 
THE  AGED  AND  DISABLED 

*  *  *  *  *  *  * 

Part  A— Hospital  Insurance  Benefits  for  the  Aged  and 

Disabled 

*  *  *  *  *  *  * 

CONDITIONS  OF  AND  LIMITATIONS  ON  PAYMENT  FOR  SERVICES 

Requirement  of  Requests  and  Certifications 

Sec.  1814.  (a)  Except  as  provided  in  subsections  (d)  and  (g)  and  in 
section  1876,  payment  for  services  furnished  an  individual  may  be 
made  only  to  providers  of  services  which  are  eligible  therefor  under 
section  1866  and  only  if— 

(1)  written  request,  signed  by  such  individual,  except  in  cases 
in  which  the  Secretary  finds  it  impracticable  for  the  individual 
to  do  so,  is  filed  for  such  payment  in  such  form,  in  such 
manner,  and  by  such  person  or  persons  as  the  Secretary  may 
by  regulation  prescribe,  no  later  than  the  close  of  the  period  of 
3  calendar  years  following  the  year  in  which  such  services  are 
furnished  (deeming  any  services  furnished  in  the  last  3  calen- 
dar months  of  any  calendar  year  to  have  been  furnished  in  the 
succeeding  calendar  year)  except  that  where  the  Secretary 
deems  that  efficient  administration  so  requires,  such  period 
may  be  reduced  to  not  less  than  1  calendar  year; 

(2)  a  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such 
frequency,  and  accompanied  by  such  supporting  material,  ap- 
propriate to  the  case  involved,  as  may  be  provided  by  regula- 
tions, except  that  the  first  of  such  recertifications  shall  be  re- 
quired in  each  case  of  inpatient  hospital  services  not  later  than 
the  20th  day  of  such  period)  that — 

(A)  in  the  case  of  inpatient  psychiatric  hospital  services, 
such  services  are  or  were  required  to  be  given  on  an  inpa- 
tient basis,  by  or  under  the  supervision  of  a  physician,  for 
the  psychiatric  treatment  of  an  individual;  and  (i)  such 
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treatment  can  or  could  reasonably  be  expected  to  improve 
the  condition  for  which  such  treatment  is  or  was  necessary 
or  (ii)  inpatient  diagnostic  study  is  or  was  medically  re- 
quired and  such  services  are  or  were  necessary  for  such 
purposes; 

[(B)  in  the  case  of  inpatient  tuberculosis  hospital  serv- 
ices, such  services  are  or  were  required  to  be  given  on  an 
inpatient  basis,  by  or  under  the  supervision  of  a  physician, 
for  the  treatment  of  an  individual  for  tuberculosis;  and 
such  treatment  can  or  could  reasonably  be  expected  to  (i) 
improve  the  condition  for  which  such  treatment  is  or  was 
necessary  or  (ii)  render  the  condition  noncommunicable;] 

(C)  in  the  case  of  post-hospital  extended  care  services, 
such  services  are  or  were  required  to  be  given  because  the 
individual  needs  or  needed  on  a  daily  basis  skilled  nursing 
care,  (provided  directly  by  or  requiring  the  supervision  of 
skilled  nursing  personnel)  or  other  skilled  rehabilitation 
services,  which  as  a  practicial  matter  can  only  be  provided 
in  a  skilled  nursing  facility  on  an  inpatient  basis,  for  any 
of  the  conditions  with  respect  to  which  he  was  receiving 
inpatient  hospital  services  (or  services  which  would  consti- 
tute inpatient  hospital  services  if  the  institution  met  the 
requirements  of  paragraph  (6)  and  (9)  of  section  1861(e)) 
prior  to  transfer  to  the  skilled  nursing  facility  or  for  a  con- 
dition requiring  such  extended  care  services  which  arose 
after  such  transfer  and  while  he  was  still  in  the  facility  for 
treatment  of  the  condition  or  conditions  for  which  he  was 
receiving  such  inpatient  hospital  services; 

(D)  in  the  case  of  home  health  services,  such  services  are 
or  were  required  because  the  individual  is  or  was  confined 
to  his  home  (except  when  receiving  items  and  services  re- 
ferred to  in  section  161(m)(7))  and  skilled  nursing  care  on 
an  intermittent  basis  for  physical  or  speech  therapy  or,  in 
the  case  of  an  individual  who  has  been  furnished  home 
health  services  based  on  such  a  need  and  who  no  longer 
has  such  a  need  for  such  care  or  therapy,  continues  or  con- 
tinued to  need  occupational  therapy;  a  plan  for  furnishing 
such  services  to  such  individual  has  been  established  and 
is  periodically  reviewed  by  a  physician;  and  such  services 
are  or  were  furnished  while  the  individual  was  under  the 
care  of  a  physician;  or 

(E)  in  the  case  of  inpatient  hospital  services  in  connec- 
tion with  the  care,  treatment,  filling,  removal,  or  replace- 
ment of  teeth  or  structures  directly  supporting  teeth,  the 
inividual,  because  of  his  underlying  medical  condition  and 
clinical  status  or  because  of  the  severity  of  the  dental  pro- 
cedure, requires  hospitalization  in  connection  with  the  pro- 
vision of  such  services; 

(3)  with  respect  to  inpatient  hospital  services  (other  than  in- 
patient psychiatric  hospital  services  [and  inpatient  tuberculo- 
sis hospital  services])  which  are  furnished  over  a  period  of 
time,  a  physician  certifies  that  such  services  are  required  to  be 
given  on  an  inpatient  basis  or  such  individual's  medical  treat- 
ment, or  that  inpatient  diagnostic  study  is  medically  required 
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and  such  services  are  necessary  for  such  purpose,  except  that 
(A)  such  certification  shall  be  furnished  only  in  such  cases, 
with  such  frequency,  and  accompanied  by  such  supporting  ma- 
terial, appropriate  to  the  cases  involved,  as  may  be  provided  by 
regulations,  and  (B)  the  first  such  certification  required  in  ac- 
cordance with  clause  (A)  shall  be  furnished  no  later  than  the 
20th  day  of  such  period; 

(4)  in  the  case  of  inpatient  psychiatric  hospital  services,  the 
services  are  those  which  the  records  of  the  hospital  indicate 
were  furnished  to  the  individual  during  periods  when  he  was 
receiving  (A)  intensive  treatment  services,  (B)  admission  and 
related  services  necessary  for  a  diagnostic  study,  or  (C)  equiva- 
lent services; 

[(5)  in  the  case  of  inpatient  tuberculosis  hospital  services, 
the  services  are  those  which  the  records  of  the  hospital  indi- 
cate were  furnished  to  the  individual  during  periods  when  he 
was  receiving  treatment  which  could  reasonably  be  expected  to 
(A)  improve  his  condition  or  (B)  render  it  noncommunicable;] 

(6)  with  respect  to  inpatient  hospital  services  furnished  such 
individual  after  the  20th  day  of  a  continuous  period  of  such 
services  and  with  respect  to  post-hospital  extended  care  serv- 
ices furnished  after  such  day  of  a  continuous  period  of  such 
services  as  may  be  prescribed  in  or  pursuant  to  regulations, 
there  was  not  in  effect,  at  the  time  of  admission  of  such  indi- 
vidual to  the  hospital  or  skilled  nursing  facility,  as  the  case 
may  be,  a  decision  under  section  1866(d)  (based  on  a  finding 
that  utilization  review  of  long-stay  cases  is  not  being  made  in 
such  hospital  or  facility); 

(7)  with  respect  to  inpatient  hospital  services  or  post-hospital 
extended  care  services  furnished  such  individual  during  a  con- 
tinuous period,  a  finding  has  not  been  made  (by  the  physician 
members  of  the  committee  or  group,  as  described  in  section 
1861(k)(4),  including  any  finding  made  in  the  course  of  a 
sample  or  other  review  of  admissions  to  the  institution)  pursu- 
ant to  the  system  of  utilization  review  that  further  inpatient 
hospital  services  or  further  post-hospital  extended  care  serv- 
ices, as  the  case  may  be,  are  not  medically  necessary;  except 
that,  if  such  a  finding  has  been  made,  payment  may  be  made 
for  such  services  furnished  before  the  4th  day  after  the  day  on 
which  the  hospital  or  skilled  nursing  facility,  as  the  case  may 
be,  received  notice  of  such  finding; 

(8)  in  the  case  of  hospice  care  provided  an  individual — 

(A)(i)  in  the  first  90-day  period — 

(I)  the  individual's  attending  physician  (as  defined  in 
section  1861(dd)(3)(B)),  and 

(II)  the  medical  director  (or  physician  member  of  the 
interdisciplinary  group  described  in  section 
1981(dd)(2)(B))  of  the  hospice  program  providing  (or  ar- 
ranging for)  the  care, 

each  certify,  not  later  than  two  days  after  hospice  care  is 
initiated,  that  the  individual  is  terminally  ill  (as  defined  in 
section  1861(dd)(3)(A)),  and 

(ii)  in  a  subsequent  90-  or  30-day  period,  the  medical  di- 
rector or  physician  described  in  clause  (i)(II)  recertifies  at 
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the  beginning  of  the  period  that  the  individual  is  terminal- 

ly  ill; 

(B)  a  written  plan  for  providing  hospice  care  with  re- 
spect to  such  individual  has  been  established  (before  such 
care  is  provided  by,  or  under  arrangements  made  by,  that 
hospice  program)  and  is  periodically  reviewed  by  the  indi- 
vidual's attending  physician  and  by  the  medical  director 
(and  the  interdisciplinary  group  described  in  section 
1861(dd)(2)(B))  of  the  hospice  program;  and 

(C)  such  care  is  being  or  was  provided  pursuant  to  such 
plan  of  care. 

To  the  extent  provided  by  regulations,  the  certification  and  recerti- 
fication  requirements  of  paragraph  (2)  shall  be  deemed  satisfied 
where,  at  a  later  date,  a  physician  makes  certification  of  the  kind 
provided  in  subparagraph  (A),  [(B),]  (C),  (D),  or  (E)  of  paragraph 
(2)  (whichever  would  have  applied),  but  only  where  such  certifica- 
tion is  accompanied  by  such  medical  and  other  evidence  as  may  be 
required  by  such  regulations.  With  respect  to  the  physician  certifi- 
cation required  by  paragraph  (2)  for  home  health  services  furnished 
to  any  individual  by  a  home  health  agency  (other  than  an  agency 
which  is  a  governmental  entity)  and  with  respect  to  the  establish- 
ment and  review  of  a  plan  for  such  services,  the  Secretary  shall 
prescribe  regulations  which  shall  become  effective  no  later  than 
July  1,  1981,  and  which  prohibit  a  physician  who  has  a  significant 
ownership  interest  in,  or  a  significant  financial  or  [contractual] 
contractual  relationship  with,  such  home  health  agency  from  per- 
forming such  certification  and  from  establishing  or  reviewing  such 
plan,  except  that  such  prohibition  shall  not  apply  with  respect  to  a 
home  health  agency  which  is  a  sole  community  home  health  agency 
(as  determined  by  the  Secretary).  For  purposes  of  the  preceding  sen- 
tence; service  by  a  physician  as  an  uncompensated  officer  or  director 
of  a  home  health  agency  shall  not  constitute  having  a  significant 
ownership  interest  in,  or  a  significant  financial  or  contractual  rela- 
tionship with,  such  agency. 

******* 

FEDERAL  HOSPITAL  INSURANCE  TRUST  FUND 

Sec.  1817.  (a)  There  is  hereby  created  on  the  books  of  the  Treas- 
ury of  the  United  States  a  trust  fund  to  be  known  as  the  "Federal 
Hospital  Insurance  Trust  Fund"  (hereinafter  in  this  section  re- 
ferred to  as  the  "Trust  Fund").  The  Trust  Fund  shall  consist  of 
such  gifts  and  bequests  as  may  be  made  as  provided  in  section 
201(i)(l),  and  such  amounts  as  may  be  deposited  in,  or  appropriated 
to,  such  fund  as  provided  in  this  part.  There  are  hereby  appropri- 
ated to  the  Trust  Fund  for  the  fiscal  year  ending  June  30,  1966, 
and  for  each  fiscal  year  thereafter,  out  of  any  moneys  in  the  Treas- 
ury not  otherwise  appropriated,  amounts  equivalent  to  100  per 
centum  of— 

(1)  the  taxes  imposed  by  sections  3101(b)  and  3111(b)  of  the 
Internal  Revenue  Code  of  1954  with  respect  to  wages  reported 
to  the  Secretary  of  the  Treasury  or  his  delegate  pursuant  to 
subtitle  F  of  such  Code  after  December  31,  1965,  as  determined 
by  the  Secretary  of  the  Treasury  by  applying  the  applicable 
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rates  of  tax  under  such  sections  to  such  wages,  which  wages 
shall  be  certified  by  the  Secretary  of  [Health,  Education,  and 
Welfare]  Health  and  Human  Services  on  the  basis  of  records 
of  wages  established  and  maintained  by  the  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Serv- 
ices in  accordance  with  such  reports;  and 

(2)  the  taxes  imposed  by  section  1401(b)  of  the  Internal  Reve- 
nue Code  of  1954  with  respect  to  self-employment  income  re- 
ported to  the  Secretary  of  the  Treasury  or  his  delegate  on  tax 
returns  unde  subtitle  F  of  such  Code,  as  determined  by  the  Sec- 
retary of  the  Treasury  by  applying  the  applicable  rate  of  tax 
under  such  section  to  such  self-employment  income,  which  self- 
employment  income  shall  be  certified  by  the  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Serv- 
ices on  the  basis  of  records  of  self-employment  established  and 
maintained  by  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  in  accordance  with  such  re- 
turns. 

The  amounts  appropriated  by  the  preceding  sentence  shall  be 
transferred  [monthly  on  the  first  day  of  each  calendar  month] 
from  time  to  time  from  the  general  fund  in  the  Treasury  to  the 
Trust  Fund,  such  amounts  to  be  determined  on  the  basis  of  esti- 
mates by  the  Secretary  of  the  Treasury  of  the  taxes,  specified  in 
the  preceding  sentence,  [to  be  paid  to  or  deposited  into  the  Treas- 
ury during  such  month]  paid  to  or  deposited  into  the  Treasury;  and 
proper  adjustments  shall  be  made  in  amounts  subsequently  trans- 
ferred to  the  extent  prior  estimates  were  in  excess  of  or  were  less 
than  the  taxes  specified  in  such  sentence.  [All  amounts  trans- 
ferred to  the  Trust  Fund  under  the  preceding  sentence  shall  be  in- 
vested by  the  Managing  Trustee  in  the  same  manner  and  to  the 
same  extent  as  the  other  assets  of  the  Trust  Fund;  and  the  Trust 
Fund  shall  pay  interest  to  the  general  fund  on  the  amount  so 
transferred  on  the  first  day  of  any  month  at  a  rate  (calculated  on  a 
daily  basis,  and  applied  against  the  difference  between  the  amount 
so  transferred  on  such  first  day  and  the  amount  which  would  have 
been  transferred  to  the  Trust  Fund  up  to  that  day  under  the  proce- 
dures in  effect  on  January  1,  1983)  equal  to  the  rate  earned  by  the 
investments  of  the  Trust  Fund  in  the  same  month  under  subsection 
(c).] 

******* 

(c)  It  shall  be  the  duty  of  the  Managing  Trustee  to  invest  such 
portion  of  the  Trust  Fund  as  is  not,  in  his  judgment,  required  to 
meet  current  withdrawals.  Such  investments  may  be  made  only  in 
interest-bearing  obligations  of  the  United  States  or  in  obligations 
guaranteed  as  to  both  principal  and  interest  by  the  United  States. 
!    For  such  purpose  such  obligations  may  be  acquired  (1)  on  original 
I   issue  at  the  issue  price,  or  (2)  by  purchase  of  outstanding  obliga- 
j    tions  at  the  market  price.  The  purposes  for  which  obligations  of  the 
!   United  States  may  be  issued  [under  the  Second  Liberty  Bond  Act, 
as  amended]  under  chapter  31  of  title  31;  United  States  Code,  are 
1   hereby  extended  to  authorize  the  issuance  at  par  of  public-debt  ob- 
!    ligations  for  purchase  by  the  Trust  Fund.  Such  obligations  issued 
for  purchase  by  the  Trust  Fund  shall  have  maturities  fixed  with 
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due  regard  for  the  needs  of  the  Trust  Fund  and  shall  bear  interest 
at  a  rate  equal  to  the  average  market  yield  (computed  by  the  Man- 
aging Trustee  on  the  basis  of  market  quotations  as  of  the  end  of 
the  calendar  month  next  proceding  the  date  of  such  issue)  on  all 
marketable  interest-bearing  obligations  of  the  United  States  then 
forming  a  part  of  the  public  debt  which  are  not  due  or  callable 
until  after  the  expiration  of  4  years  from  the  end  of  such  calendar 
month;  except  that  where  such  average  market  yield  is  not  a  multi- 
ple of  one-eighth  of  1  per  centum,  the  rate  of  interest  on  such  obli- 
gation shall  be  the  multiple  of  one-eighth  of  1  per  centum  nearest 
such  market  yield.  The  Managing  Trustee  may  purchase  other  in- 
terest-bearing obligations  of  the  United  States  or  obligations  guar- 
anteed as  to  both  principal  and  interest  by  the  United  States,  on 
original  issue  or  at  the  market  price,  only  where  he  determines 
that  the  purchase  of  such  other  obligations  is  in  the  public  interest. 

******* 

(f)  (1)  The  Managing  Trustee  is  directed  to  pay  from  time  to  time 
from  the  Trust  Fund  into  the  Treasury  the  amount  estimated  by 
him  as  taxes  imposed  under  section  3101(b)  which  are  subject  to 
refund  under  section  6413(c)  of  the  Internal  Revenue  Code  of  1954 
with  respect  to  wages  paid  after  December  31,  1965.  Such  taxes 
shall  be  determined  on  the  basis  of  records  of  wages  established 
and  maintained  by  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  in  accordance  with  the  wages  re- 
ported to  the  Secretary  of  the  Treasury  or  his  delegate  pursuant  to 
subtitle  F  of  the  Internal  Revenue  Code  of  1954,  and  the  Secretary 
of  [Health,  Education,  and  Welfare]  Health  and  Human  Services 
shall  furnish  the  Managing  Trustee  such  information  as  may  be  re- 
quired by  the  Managing  Trustee  for  such  purpose.  The  payments 
by  the  Managing  Trustee  shall  be  covered  into  the  Treasury  as  re- 
payments to  the  account  for  refunding  internal  revenue  collections. 

(2)  Repayments  made  under  paragraph  (1)  shall  not  be  available 
for  expenditures  but  shall  be  carried  to  the  surplus  fund  of  the 
Treasury.  If  it  subsequently  appears  that  the  estimates  under  such 
paragraph  in  any  particular  period  were  too  high  or  too  low,  appro- 
priate adjustments  shall  be  made  by  the  Managing  Trustee  in 
future  payments. 

(g)  There  shall  be  transferred  periodically  (but  not  less  often 
than  once  each  fiscal  year)  to  the  Trust  Fund  from  the  Federal  Old- 
Age  and  Survivors  Insurance  Trust  Fund  and  from  the  Federal  Dis- 
ability Insurance  Trust  Fund  amounts  equivalent  to  the  amounts 
not  previously  so  transferred  which  the  Secretary  of  [Health,  Edu- 
cation, and  Welfare]  Health  and  Human  Services  shall  have  certi- 
fied as  overpayments  (other  than  amounts  so  certified  to  the  Rail- 
road Retirement  Board)  pursuant  to  section  1870(b)  of  this  Act. 
There  shall  be  transferred  periodically  (but  not  less  often  than  once 
each  fiscal  year)  to  the  Trust  Fund  from  the  Railroad  Retirement 
Account  amounts  equivalent  to  the  amounts  not  previously  so 
transferred  which  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  shall  have  certified  as  overpay- 
ments to  the  Railroad  Retirement  Board  pursuant  to  section 
1870(b)  of  this  Act. 
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(h)  The  Managing  Trustee  shall  also  pay  from  time  to  time  from 
the  Trust  Fund  such  amounts  as  the  Secretary  of  [Health,  Educa- 
tion, and  Welfare]  Health  and  Human  Services  certified  are  neces- 
sary to  make  the  payments  provided  for  by  this  part,  and  the  pay- 
ments with  respect  to  administrative  expenses  in  accordance  with 
section  201(g)(1). 

HOSPITAL  INSURANCE  BENEFITS  FOR  UNINSURED  INDIVIDUALS  NOT 
OTHERWISE  ELIGIBLE 

Sec.  1818.  (a)  *  *  * 

******* 

(c)  The  provisions  of  section  1837  (except  subsection  (f)  thereof), 
section  1838,  subsection  [(a)]  (b)  of  section  1839,  and  subsections  (f) 
and  (h)  of  section  1840  shall  apply  to  persons  authorized  to  enroll 
under  this  section  except  that — 

(1)  individuals  who  meet  the  conditions  of  subsection  (a)  (1), 
(3),  and  (4)  on  or  before  the  last  day  of  the  seventh  month  after 
the  month  in  which  this  section  is  enacted  may  enroll  under 
this  part  and  (if  not  already  so  enrolled)  may  also  enroll  under 
part  B  during  an  initial  general  enrollment  period  which  shall 
begin  on  the  first  day  of  the  second  month  which  begins  after 
the  date  on  which  this  section  is  enacted  and  shall  end  on  the 
last  day  of  the  tenth  month  after  the  month  in  which  this  Act 
is  enacted; 

(2)  in  the  case  of  an  individual  who  first  meets  the  conditions 
of  eligibility  under  this  section  on  or  after  the  first  day  of  the 
eighth  month  after  the  month  in  which  this  section  is  enacted, 
the  initial  enrollment  period  shall  begin  on  the  first  day  of  the 
third  month  before  the  month  in  which  he  first  becomes  eligi- 
ble and  shall  end  7  months  later; 

(3)  in  the  case  of  an  individual  who  enrolls  pursuant  to  para- 
graph (1)  of  this  subsection  entitlement  to  benefits  shall  begin 
on — 

(A)  the  first  day  of  the  second  month  after  the  month  in 
which  he  enrolls, 

(B)  July  1,  1973,  or 

(C)  the  first  day  of  the  first  month  in  which  he  meets  the 
requirements  of  subsection  (a), 

whichever  is  the  latest; 

(4)  termination  of  coverage  under  this  section  by  the  filing  of 
notice  that  the  individual  no  longer  wishes  to  participate  in 
the  hospital  insurance  program  shall  take  effect  at  the  close  of 
the  month  following  the  month  in  which  such  notice  is  filed; 

(5)  an  individual's  entitlement  under  this  section  shall  te- 
minate  with  the  month  before  the  first  month  in  which  he  be- 
comes eligible  for  hospital  insurance  benefits  under  section  226 
of  this  Act  or  section  103  of  the  Social  Security  Amendments  of 
1965,  and  upon  such  termination,  such  individual  shall  be 
deemed,  solely  for  purposes  of  hospital  insurance  entitlement, 
to  have  filed  in  such  first  month  the  application  required  to  es- 
tablish such  entitlement;  and 
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(6)  termination  of  coverage  for  supplementary  medical  insur- 
ance shall  result  in  simultaneous  termination  of  hospital  insur- 
ance benefits  for  uninsured  individuals  who  are  not  otherwise 
entitled  to  benefits  under  this  Act. 

******* 

PART  B— SUPPLEMENTARY  MEDICAL  INSURANCE 
BENEFITS  FOR  THE  AGED  AND  DISABLED 

******* 

SCOPE  OF  BENEFITS 

Sec.  1832.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance program  established  by  this  part  shall  consist  of— 

(1)  entitlement  to  have  payment  made  to  him  or  on  his 
behalf  (subject  to  the  provisions  of  this  part)  for  medical  and 
other  services,  except  those  described  in  subparagraphs  (B)  and 
(D)  of  paragraph  (2);  and 

(2)  entitlement  to  have  payment  made  on  his  behalf  (subject 
to  the  provisions  of  this  part)  for — 

(A)  home  health  services; 

(B)  medical  and  other  health  services  furnished  by  a  pro- 
vider of  services  or  by  others  under  arrangement  with 
them  made  by  a  provider  of  services,  excluding — 

(i)  physician  services  except  where  furnished  by — 

(I)  a  resident  or  intern  of  a  hospital,  or 

(II)  a  physician  to  a  patient  in  a  hospital  which 
has  a  teaching  program  approved  as  specified  in 
paragraph  (6)  of  section  1861(b)  (including  services 
in  conjunction  with  the  teaching  programs  of  such 
hospital  whether  or  not  such  patient  is  an  inpa- 
tient of  such  hospital)  where  the  conditions  speci- 
fied in  paragraph  (7)  of  such  section  are  met56, 
and 

(ii)  services  for  which  payment  may  be  made  pursu- 
ant to  section  1835(b)(2);  and 

(C)  outpatient  physical  therapy  services,  other  than  serv- 
ices to  which  the  next  to  last  sentence  of  section  1861(p) 
applies; 

(D)  rural  health  clinic  services; 

(E)  comprehensive  outpatient  rehabilitation  facility  serv- 
ices; and 

(F)  facility  services  furnished  in  connection  with  surgical 
procedures  specified  by  the  Secretary — 

(i)  pursuant  to  section  1833(i)(l)(A)  and  performed  in 
an  ambulatory  surgical  center  (which  meets  health, 
safety,  and  other  standards  specified  by  the  Secretary 
in  regulations)  if  the  center  has  an  agreement  in  effect 
with  the  Secretary  by  which  the  center  agrees  to 
accept  the  amount  determined  under  section 
1833(i)(2)(A)  as  full  payment  for  such  services  and  to 
accept  an  assignment  described  in  section 
1842(b)(3)(B)(ii)  with  respect  to  payment  for  all  such 
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services  furnished  by  the  center  to  individuals  en- 
rolled under  this  part,  or 

(ii)  pursuant  to  section  1833(i)(l)(B)  and  performed 
by  a  physician,  described  in  [section  1861(r)(l)]  para- 
graph (1),  (2),  or  (3)  of  section  1861  (r),  in  his  office,  if 
the  Secretary  has  determined  that — 

(I)  a  quality  control  and  peer  review  organiza- 
tion (having  a  contract  with  the  Secretary  under 
part  B  of  title  XI  of  this  Act)  is  willing,  able,  and 
has  agreed  to  carry  out  a  review  (on  a  sample  or 
other  reasonable  basis)  of  the  physician's  perform- 
ing such  procedures  in  the  physician's  office, 

(II)  the  particular  physician  involved  has  agreed 
to  make  available  to  such  [Organizatin]  Organi- 
zation such  records  as  the  Secretary  determines  to 
be  necessary  to  carry  out  the  review,  and 

(III)  the  physician  is  authorized  to  perform  the 
procedure  in  a  hospital  located  in  the  area  in 
which  the  office  is  located, 

and  if  the  physician  agrees  to  accept  the  amount  de- 
termined under  section  1833(i)(2)(B)  as  full  payment 
for  such  services  and  to  accept  an  assignment  de- 
scribed in  section  1842(b)(3)(B)(ii)  with  respect  to  pay- 
ment for  all  services  (including  all  pre-  and  post-opera- 
tive services)  described  in  paragraphs  (1)  and  (2)(A)  of 
section  1861(s)  and  furnished  in  connection  with  such 
surgical  procedure  to  individuals  enrolled  under  this 
part. 

(b)  For  definitions  of  "spell  of  illness",  "medical  and  other  health 
services",  and  other  terms  used  in  this  part,  see  section  1861. 

PAYMENT  OF  BENEFITS 

Sec.  1833.  (a)  Except  as  provided  in  section  1876,  and  subject  to 
the  succeeding  provisions  of  this  section,  there  shall  be  paid  from 
the  Federal  Supplementary  Medical  Insurance  Trust  Fund,  in  the 
case  of  each  individual  who  is  covered  under  the  insurance  pro- 
gram established  by  this  part  and  incurs  expenses  for  services  with 
respect  to  which  benefits  are  payable  under  this  part,  amounts 
equal  to — 

(1)  in  the  case  of  services  described  in  section  1832(a)(1) — 80 
percent  of  the  reasonable  charges  for  the  services;  except  that 
(A)  an  organization  which  provides  medical  and  other  health 
services  (or  arranges  for  their  availability)  on  a  prepayment 
basis  may  elect  to  be  paid  80  percent  of  the  reasonable  cost  of 
services  for  which  payment  may  be  made  under  this  part  on 
behalf  of  individuals  enrolled  in  such  organization  in  lieu  of  80 
percent  of  the  reasonable  charges  for  such  services  if  the  orga- 
nization undertakes  to  charge  such  individuals  no  more  than 
20  percent  of  such  reasonable  cost  plus  any  amounts  payable 
by  them  as  a  result  of  subsection  (b),  (B)  with  respect  to  items 
and  services  described  in  section  1861(s)(10),  the  amounts  paid 
shall  be  100  percent  of  the  reasonable  charges  for  such  items 
and  services,  (C)  with  respect  to  expenses  incurred  for  those 
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physicians'  services  for  which  payment  may  be  made  under 
this  part  that  are  described  in  section  1862(a)(4),  the  amounts 
paid  shall  be  subject  to  such  limitations  as  may  be  prescribed 
by  regulations,  [(D)  with  respect  to  diagnostic  tests  performed 
in  a  laboratory  for  which  payment  is  made  under  this  part  to 
the  laboratory,  the  amounts  paid  shall  be  equal  to  100  percent 
of  the  negotiated  rate  for  such  tests  (as  determined  pursuant  to 
subsection  (h)  of  this  section),]  (D)  with  respect  to  diagnostic 
laboratory  tests  for  which  payment  is  made  under  this  part,  the 
amounts  paid  shall  be  equal  to  80  percent  (or  100  percent,  in  the 
case  of  such  tests  for  which  payment  is  made  on  the  basis  of  an 
assignment  described  in  section  1842(b)(3)(B)(ii)  or  under  the 
procedure  described  in  section  1870(f)(1))  of  the  lesser  of  (i)  the 
amount  determined  under  subsection  (h),  or  (ii)  the  amount  of 
the  charges  billed  for  the  tests,  (E)  with  respect  to  services  fur- 
nished to  individuals  who  have  been  determined  to  have  end 
stage  renal  disease,  the  amounts  paid  shall  be  determined  sub- 
ject to  the  provisions  of  section  1881,  (F)  with  respect  to  ex- 
penses incurred  for  physicians'  services  (furnished  by  a  physi- 
cian who  has  an  agreement  in  effect  with  the  Secretary  by 
which  the  physician  agrees  to  accept  an  assignment  described 
in  section  1842(b)(3)(B)(ii)  with  respect  to  payment  for  all  physi- 
cians' services  which  are  preadmission  diagnostic  services  fur- 
nished by  the  physician  to  individuals  enrolled  under  this  part) 
which  are  preadmission  diagnostic  services  for  which  payment 
may  be  made  under  this  part  and  which  are  furnished  (i)  in 
the  outpatient  department  of  a  hospital  within  seven  days  of 
such  individual's  adminssion  to  the  same  hospital  as  an  inap- 
tient  or,  to  the  extent  practicable  as  determined  by  regulations 
prescribed  by  the  Secretary,  to  another  hospital,  or  (ii)  to  the 
extent  practicable  as  determined  by  regulations  prescribed  by 
the  Secretary,  in  a  physician's  office  within  seven  days  of  such 
individual's  admission  to  a  hospital  as  an  inpatient,  the 
amounts  paid  shall  be  equal  to  the  reasonable  charges  for  such 
services,  (G)  with  respect  to  expenses  incurred  for  services  de- 
scribed in  subsection  (i)(3)  under  the  conditions  specified  in 
such  subsection,  the  amounts  paid  shall  be  the  reasonable 
charge  for  such  services,  and  (H)  with  respect  to  items  and 
services  desscribed  in  section  1861(s)(10),  the  amounts  paid 
shall  be  100  percent  of  the  reasonable  charges  for  such  items 
and  services,  [and] 

[THE  INDENTATIONS  OF  THE  FOLLOWING  SUBPARA- 
GRAPHS, CLAUSES,  AND  SUBCLAUSES  ARE  REALIZED  BY 
THE  BILL  TO  CONFORM  TO  THE  PRECEEDING  SUBPARA- 
GRAPH.] 

(2)  in  the  case  of  services  described  in  section  1832(a)(2) 
(except  those  services  described  in  subparagraphs  (D),  (E),  and 
(F)  of  such  section  and  in  paragraph  (5)  of  this  subsection  and 
unless  otherwise  specified  in  section  1881) — 

(A)  with  respect  to  home  health  services  and  to  items 
and  services  described  in  section  1861(s)(10),  the  lesser  of — 
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(i)  the  reasonable  cost  of  such  services,  as  deter- 
mined under  section  186 l(v),  or 

(ii)  the  customary  charges  with  respect  to  such  serv- 
ices, or,  if  such  services  are  furnished  by  a  public  pro- 
vider of  services  free  of  charge  or  at  nominal  charges 
to  the  public,  the  amount  determined  in  accordance 
with  section  1814(b)(2); 

(B)  with  respect  to  other  services  (except  those  described 
in  subparagraph  (C)  or  (D)  of  this  paragraph  and  except  as 
may  be  provided  in  section  1886) — 

(i)  the  lesser  of— 

(I)  the  reasonable  cost  of  such  services,  as  deter- 
mined under  section  1861(v),  or 

(II)  the  customary  charges  with  respect  to  such 
services, 

less  the  amount  a  provider  may  charge  as  described  in 
clause  (ii)  of  section  1866(a)(2)(A),  but  in  no  case  may 
the  payment  for  such  other  services  exceed  80  percent 
of  such  reasonable  cost,  or 

(ii)  if  such  services  are  furnished  by  a  public  provider 
of  services  free  of  charge  or  at  nominal  charges  to  the 
public,  80  percent  of  the  amount  determined  in  accord- 
ance with  section  1814(b)(2),  or 

(iii)  if  (and  for  so  long  as)  the  conditions  described  in 
section  1814(b)(3)  are  met,  the  amounts  determined 
under  the  reimbursement  system  described  in  section; 
[and] 

(C)  with  respect  to  services  described  in  the  second  sen- 
tence of  section  1861(p),  80  percent  of  the  reasonable 
charges  for  such  services;  and 

(D)  with  respect  to  diagnostic  laboratory  tests  for  which 
payment  is  made  under  this  part,  100  percent  of  the  lesser 
of  (i)  the  amount  determined  under  subsection  (h),  or  (ii) 
the  amount  of  the  charges  billed  for  the  tests; 

(b)  Before  applying  subsection  (a)  with  respect  to  expenses  in- 
curred by  an  individual  during  any  calendar  year,  the  total  amount 
of  the  expense  incurred  by  such  individual  during  such  year  (which 
would,  except  for  this  subsection,  constitute  incurred  expenses  from 
which  benefits  payable  under  subsection  (a)  are  determinable)  shall 
be  reduced  by  a  deductible  of  $75  except  that  (1)  such  total  amount 
shall  not  include  expenses  incurred  (A)  for  radiological  or  patho- 
logical services  furnished  to  such  individual  as  an  inpatient  of  a 
hospital  by  a  physician  in  the  field  of  radiology  or  pathology  who 
has  in  effect  an  agreement  with  the  Secretary  by  which  the  physi- 
cian agrees  to  accept  an  assignment  (as  provided  for  in  section 
1842(b)(3)(B)(ii))  for  all  physicians'  services  furnished  by  him  to  hos- 
I  pital  inpatients  enrolled  under  this  part,  or  (B)  for  items  and  serv- 
j  ices  described  in  section  1861(s)(10),  (2)  such  deductible  shall  not 
apply  with  respect  to  home  health  services,  [and]  (3)  such  total 
amount  shall  not  include  expenses  incurred  for  services  the  amout 
|  of  payment  for  which  is  determined  under  subsection  (a)(1)(G)  or 
under  subsection  (i)(2)  or  (i)(4),  and  (4)  such  deductible  shall  not 
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apply  with  respect  to  diagnostic  laboratory  tests  for  which  payment 
is  made  under  this  part  on  the  basis  of  an  assignment  described  in 
section  1842(b)(3)(B)(ii),  under  the  procedure  described  in  section 
1870(f)(1),  or  to  a  provider  of  services  with  an  agreement  in  effect 
under  section  1866.  The  total  amount  of  the  expenses  incurred  by 
an  individual  as  determined  under  the  preceding  sentence  shall, 
after  the  reduction  specified  in  such  sentence,  be  further  reduced 
by  an  amount  equal  to  the  expenses  incurred  for  the  first  three 
pints  of  whole  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  defined  under  regulations)  furnished  to  the  individual 
during  the  calendar  year,  except  that  such  deductible  for  such 
blood  shall  in  accordance  with  regulations  be  appropriately  re- 
duced to  the  extent  that  there  has  been  a  replacement  of  such 
blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as  so  de- 
fined); and  for  such  purposes  blood  (or  equivalent  quantities  of 
packed  red  blood  cells,  as  so  defined);  furnished  such  individual 
shall  be  deemed  replaced  when  the  institution  or  other  person  fur- 
nishing such  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  so  defined)  is  given  one  pint  of  blood  for  each  pint  of  blood 
(or  equivalent  quantities  of  packed  red  blood  cells,  as  so  defined) 
furnished  such  individual  with  respect  to  which  a  deduction  is 
made  under  this  sentence. 

******* 

[(h)  With  respect  to  diagnostic  tests  performed  in  a  laboratory 
for  which  payment  is  made  under  this  part  to  the  laboratory,  the 
Secretary  is  authorized  to  establish  a  payment  rate  which  is  accept- 
able to  the  laboratory  and  which  would  be  considered  the  full 
charge  for  such  tests.  Such  negotiated  rate  shall  be  limited  to  an 
amount  not  in  excess  of  the  total  payment  that  would  have  been 
made  for  the  serivces  in  the  absence  of  such  a  rate.] 

(h)(1)  The  Secretary  shall  establish  in  accordance  with  this  sub- 
section a  national  fee  schedule  for  diagnostic  laboratory  tests  for 
which  payment  is  made  under  this  part. 

(2)  Except  as  provided  in  paragraph  (4),  the  Secretary  shall  set  the 
fee  schedule  at  60  percent  of  the  prevailing  charges  paid  under  this 
part  for  similar  diagnostic  laboratory  tests  during  the  fee  screen 
year  beginning  July  1,  1983,  adjusted  annually  to  reflect  changes  in 
the  Consumer  Price  Index  for  All  Urban  Consumers  (U.S.  city  aver- 
age) and  subject  to  such  other  adjustments  as  the  Secretary  deter- 
mines are  justified  by  technological  changes. 

(3)  In  addition  to  the  amounts  provided  under  the  fee  schedule, 
the  Secretary  shall  provide  for  and  establish  a  nominal  fee  to  cover 
the  costs  in  collecting  the  sample  on  a  diagnostic  laboratory  test  was 
performed  and  for  which  payment  is  made  under  this  part,  except 
that  not  more  than  one  such  fee  may  be  provided  under  this  para- 
graph with  respect  to  samples  collected  in  the  same  encounter. 

(4)  (A)  During  the  three-year  period  beginning  March  1,  1984,  the 
Secretary  may  provide  for  the  fee  schedule  under  this  subsection  to 
be  established  on  a  regional  or  Statewide  basis  if  the  Secretary  de- 
termines that  a  national  fee  schedule  is  inappropriate  at  such  time 
because  of  limitations  in  the  data  available  to  establish  such  a 
schedule. 
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(B)  In  establishing  a  fee  schedule  under  this  subsection,  the  Secre- 
tary may  provide  for  an  adjustment  to  take  into  account,  with  re- 
spect to  the  portion  of  the  expenses  of  diagnostic  laboratory  tests  at- 
tributable to  wages,  the  relative  difference  between  a  region's  or 
local  area's  wage  rates  and  the  wage  rate  presumed  in  the  data  on 
which  the  schedule  is  based. 

(5)  In  the  case  of  a  bill  or  request  for  payment  for  a  diagnostic 
laboratory  test  for  which  payment  may  otherwise  be  made  under 
this  part — 

(A)  no  payment  may  be  made  under  this  part  to  a  physician 
with  respect  to  such  test  unless  the  physician  (or  another  physi- 
cian with  whom  the  physician  shares  his  practice)  personally 
performed  or  supervised  the  performance  of  the  test,  and 

(B)  payment  for  such  a  test  performed  by  a  laboratory  which 
is  independent  of  a  physician's  office  or  a  rural  health  clinic 
may  only  be  made  on  the  basis  of  an  assignment  described  in 
subsection  (b)(3)(B)(ii),  under  the  procedure  described  in  section 
1870(f)(1),  or  to  a  provider  of  services  with  an  agreement  in 
effect  under  1866. 

(k)  With  respect  to  services  described  in  section  1861(s)(10)(B),  the 
Secretary  may  provide,  instead  of  the  amount  of  payment  otherwise 
provided  under  this  part,  for  payment  of  such  an  amount  or 
amounts  as  reasonably  reflects  the  general  cost  of  efficiently  provid- 
ing such  services. 

PROCEDURE  FOR  PAYMENT  OF  CLAIMS  OF-PROVIDERS  OF  SERVICES 

Sec.  1835.  (a)  Except  as  provided  in  subsections  (b),  (c),  and  (e), 
payment  for  services  described  in  section  1832(a)(2)  furnished  an  in- 
dividual may  be  made  only  to  providers  of  services  which  are  eligi- 
ble therefor  under  section  1866(a),  and  only  if— 

(1)  written  request,  signed  by  such  individual,  except  in  cases 
in  which  the  Secretary  finds  it  impracticable  for  the  individual 
to  do  so,  is  filed  for  such  payment  in  such  form,  in  such 
manner  and  by  such  person  or  persons  as  the  Secretary  may 
by  regulation  prescribe,  no  later  than  the  close  of  the  period  of 
3  calendar  years  following  the  year  in  which  such  services  are 
furnished  (deeming  any  services  furnished  in  the  last  3  calen- 
dar months  of  any  calendar  year  to  have  been  furnished  in  the 
succeeding  calendar  year)  except  that,  where  the  Secretary 
deems  that  efficient  administration  so  requires,  such  period 
may  be  reduced  to  not  less  than  1  calendar  year;  and 

(2)  a  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such 
frequency,  and  accompanied  by  such  supporting  material,  ap- 
propriate to  the  case  involved,  as  may  be  provided  by  regula- 
tions) that — 

(A)  in  the  case  of  home  health  services  (i)  such  services 
are  or  were  required  because  the  individual  is  or  was  con- 
fined to  his  home  (except  when  receiving  items  and  serv- 
ices referred  to  in  section  1861(m)(7)  and  needs  or  needed 
skilled  nursing  care  on  an  intermittent  basis  or  physical  or 
speech  therapy  or,  in  the  case  of  an  individual  who  has 
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been  furnished  home  health  services  based  on  such  a  need 
and  who  no  longer  has  such  a  need  for  such  care  or  ther- 
apy, continues  or  continued  to  need  occupational  therapy, 
(ii)  a  plan  for  furnishing  such  services  to  such  individual 
has  been  established  and  is  periodically  reviewed  by  a  phy- 
sician, and  (iii)  such  services  are  or  were  furnished  while 
the  individual  is  or  was  under  the  care  of  a  physician; 

(B)  in  the  case  of  medical  and  other  health  services 
except  services  described  in  subparagraphs  (B),  (C),  and  (D) 
of  section  1861(s)(2),  such  services  are  or  were  medically  re- 
quired; [and} 

(C)  in  the  case  of  outpatient  physical  therapy  services,  (i) 
such  services  are  or  were  required  because  the  individual 
needed  physical  therapy  services,  (ii)  a  plan  for  furnishing 
such  services  has  been  established,  [and  is  periodically  re- 
viewed by  a  physician]  by  a  physician  or  by  the  qualified 
physical  therapist  provided  such  services  and  is  periodical- 
ly reviewed  by  a  physician,  and  (iii)  such  services  are  or 
were  furnished  while  the  individual  is  or  was  under  the 
care  of  a  physician;  [and] 

[THE  INDENTATION  OF  THE  FOLLOWING  SUBPARAGRAPH 
(D)  IS  REALIGNED  BY  THE  BILL  TO  CONFORM  TO  THE 
PRECEDING  SUBPARAGRAPH] 

(D)  in  the  case  of  outpatient  speech  pathology  services, 
(i)  such  services  are  or  were  required  because  the  individu- 
al needed  speech  pathology  services,  (ii)  a  plan  for  furnish- 
ing such  services  has  been  established  by  a  physician  or  by 
the  speech  pathologist  providing  such  services  and  is  peri- 
odically reviewed  by  a  physician,  and  (iii)  such  services  are 
or  were  furnished  while  the  individual  is  or  was  under  the 
care  of  a  physician;  and 

(E)  in  the  case  of  comprehensive  outpatient  rehabilita- 
tion facility  services,  (i)  such  services  are  or  were  required 
because  the  individual  needed  skilled  rehabilitation  serv- 
ices, (ii)  a  plan  for  furnishing  such  services  has  been  estab- 
lished and  is  periodically  reviewed  by  a  physician,  and  (iii) 
such  services  are  or  were  furnished  while  the  individual  is 
or  was  under  the  care  of  a  physician. 

For  purposes  of  this  section,  the  term  "provider  of  services" 
shall  include  a  clinic,  rehabilitation  agency,  or  public  health 
agency  if,  in  the  case  of  a  clinic  or  rehabilitation  agency,  such 
clinic    or    agency    meets    the    requirements    of  section 
1861(p)(4)(A),  or  if,  in  the  case  of  a  public  health  agency,  such 
agency  meets  the  requirements  of  section  1861(p)(4)(B),  but 
only  with  respect  to  the  furnishing  of  outpatient  physical  ther- 
apy services  (as  therein  defined). 
To  the  extent  provided  by  regulations,  the  certification  and  recerti- 
fication  requirements  of  paragraph  (2)  shall  be  deemed  satisfied 
where  at  a  later  date,  a  physician  makes  a  certification  of  the  kind 
provided  in  subparagraph  (A)  or  (B)  of  paragraph  (2)  (whichever 
would  have  applied),  but  only  where  such  certification  is  accompa- 
nied by  such  medical  and  other  evidence  as  may  be  required  by 
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such  regulations.  With  respect  to  the  physician  certification  re- 
quired by  paragraph  (2)  for  home  health  services  furnished  to  any 
individual  by  a  home  health  agency  (other  than  an  agency  which  is 
a  governmental  entity)  and  with  respect  to  the  establishment  and 
review  of  a  plan  of  such  services,  the  Secretary  shall  prescribe  reg- 
ulations which  shall  become  effective  no  later  than  July  1,  1981, 
and  which  prohibit  a  physician  who  has  a  significant  ownership  in- 
terest in,  or  a  significant  financial  or  [contractural]  contractual 
relationship  with,  such  home  health  agency  from  performing  such 
certification  and  from  establishing  or  reviewing  such  plan,  except 
that  such  prohibition  shall  not  apply  with  respect  to  a  home  health 
agency  which  is  a  sole  community  home  health  agency  (as  deter- 
mined by  the  Secretary).  For  purposes  of  the  preceding  sentence,  serv- 
ice by  a  physician  as  an  uncompensated  officer  or  director  of  a  home 
health  agency  shall  not  constitute  having  a  significant  ownership 
interest  in,  or  a  significant  financial  or  contractual  relationship 
with,  such  agency. 

******* 

(e)  For  purposes  of  services  (1)  which  are  inpatient  hospital  serv- 
ices by  reason  of  paragraph  (7)  of  section  1861(b)  or  for  which  enti- 
tlement exists  by  reason  of  clause  (II)  of  section  1832(a)(2)(B)(i),  and 
(2)  for  which  the  reasonable  cost  thereof  is  determined  under  sec- 
tion 1861(v)(l)(D),  (or  would  be  if  section  1886  did  not  apply)  pay- 
ment under  this  part  shall  be  made  to  such  fund  as  may  be  desig- 
nated by  the  organized  medical  staff  of  the  hospital  in  which  such 
services  were  furnished  or,  if  such  services  were  furnished  in  such 
hospital  by  the  faculty  of  a  medical  school,  to  such  fund  as  may  be 
designated  by  such  faculty,  but  only  if— 

[(1)]  (A)  such  hospital  has  an  agreement  with  the  Secretary 
under  section  1866,  and 

[(2)  J  (B)  the  Secretary  has  received  written  assurances  that 
(i)  such  payment  will  be  used  by  such  fund  solely  for  the  im- 
provement of  care  to  patients  in  such  hospital  or  for  education- 
al or  charitable  purposes  and  [(B)]  (ii)  the  individuals  who 
were  furnished  such  services  or  any  other  person  will  not  be 
charged  for  such  services  (or  if  charged  provision  will  be  made 
for  [return  for]  return  of  any  moneys  incorrectly  collected). 

******* 

ENROLLMENT  PERIODS 

Sec.  1837.  (a)  *  *  * 

******* 

(g)  All  of  the  provisions  of  this  section  shall  apply  to  individuals 
satisfying  subsection  (f),  except  that — 

(1)  in  the  case  of  an  individual  who  satisfies  subsection  (f)  by 
reason  of  entitlement  to  disability  insurance  benefits  described 
in  section  [226(a)(2)(B)]  226(b),  his  initial  enrollment  period 
shall  begin  on  the  first  day  of  the  later  of  (A)  April  1973  or  (B) 
the  third  month  before  the  25th  month  of  such  entitlement, 
and  shall  reoccur  with  each  continuous  period  of  eligibility  (as 
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defined  in  section  [1839(e)]  1839(d))  and  upon  attainment  of 

age  65; 

(2)  (A)  in  the  case  of  an  individual  who  is  entitled  to  monthly 
benefits  under  section  202  or  223  on  the  first  day  of  his  initial 
enrollment  period  or  becomes  entitled  to  monthly  benefits 
under  section  202  during  the  first  3  months  of  such  period,  his 
enrollment  shall  be  deemed  to  have  occurred  in  the  third 
month  of  his  initial  enrollment  period,  and 

(B)  in  the  case  of  an  individual  who  is  not  entitled  to  benefits 
under  section  202  on  the  first  day  of  his  initial  enrollment 
period  and  does  not  become  so  entitled  during  the  first  3 
months  of  such  period,  his  enrollment  shall  be  deemed  to  have 
occurred  in  the  month  in  which  he  files  the  application  estab- 
lishing his  entitlement  to  hospital  insurance  benefits  provided 
such  riling  occurs  during  the  last  4  months  of  his  initial  enroll- 
ment period;  and 

(3)  in  the  case  of  an  individual  who  would  otherwise  satisfy 
subsection  (f)  but  does  not  establish  his  entitlement  to  hospital 
insurance  benefits  until  after  the  last  day  of  his  initial  enroll- 
ment period  (as  defined  in  subsection  (d)  of  this  section),  his  en- 
rollment shall  be  deemed  to  have  occurred  on  the  first  day  of 
the  earlier  of  the  then  current  or  immediately  succeeding  gen- 
eral enrollment  period  (as  defined  in  subsection  (e)  of  this  sec- 
tion). 

******* 

(1) (l)  In  the  case  of  an  individual  who — 

(A)  meets  the  conditions  described  in  clauses  (i)  and  (Hi)  of 
section  1862(b)(3)(A), 

(B)  at  the  time  the  individual  first  satisfies  paragraph  (1)  or 
(2)  of  section  1836,  is  enrolled  in  a  group  health  plan  described 
in  section  1862(b)(3)(A)(iv)  by  reason  of  the  individuals  (or  the 
individual  s  spouses)  current  employment,  and 

(C)  has  elected  not  to  enroll  (or  to  be  deemed  enrolled)  under 
this  section  during  the  individuals  initial  enrollment  period, 

there  shall  be  a  special  enrollment  period  described  in  paragraph 
(3). 

(2)  In  the  case  of  an  individual  who — 

(A)  meets  the  conditions  described  in  clauses  (i)  and  (Hi)  of 
section  1862(b)(3)(A), 

(B) (i)  has  enrolled  (or  has  been  deemed  to  have  enrolled)  in 
the  medical  insurance  program  established  under  this  part 
during  the  individual's  initial  enrollment  period  and  any  sub- 
sequent special  enrollment  period  under  this  subsection  during 
which  the  individual  was  not  enrolled  in  a  group  health  plan 
described  in  section  1862(b)(3)(A)(iv)  by  reason  of  the  individual  s 
(or  individuals  spouses)  current  employment,  and 

(C)  has  not  terminated  enrollment  under  this  section  at  any 
time  at  which  the  individual  is  not  enrolled  in  such  a  group 
health  plan  by  reason  of  the  individuals  (or  individuals 
spouse  s)  current  employment, 

there  shall  be  a  special  enrollment  period  described  in  paragraph 
(3). 
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(3)  The  special  enrollment  period  referred  to  in  paragraph  (1)  and 
(2)  is  the  period — 

(A)  beginning  with  the  first  day  of  the  third  month  before  the 
month  in  which  the  individual  attains  the  age  of  70  and 
ending  seven  months  later,  or 

(B)  beginning  with  the  first  day  of  the  first  month  in  which 
the  individual  is  no  longer  enrolled  in  a  group  health  plan  de- 
scribed in  section  1862(b)(3)(A)(iv)  by  reason  of  current  employ- 
ment and  ending  seven  months  later, 

whichever  period  begins  earlier. 

COVERAGE  PERIOD 

Sec.  1838.  (a)  *  *  * 

(e)  Notwithstanding  subsection  (a),  in  the  case  of  an  individual 
who  enrolls  during  a  special  enrollment  period  pursuant  to — 

(1)  subparagraph  (A)  of  section  1837(i)(3)— 

(A)  before  the  month  in  which  he  attains  the  age  of  70, 
the  coverage  period  shall  begin  on  the  first  day  of  the 
month  in  which  he  has  attained  the  age  of  70,  or 

(B)  in  or  after  the  month  in  which  he  attains  the  age  of 
70,  the  coverage  period  shall  begin  on  the  first  day  of  the 
month  following  the  month  in  which  he  so  enrolls;  or 

(2)  subparagraph  (B)  of  section  1837 (i)(3)— 

(A)  in  the  first  month  of  the  special  enrollment  period, 
the  coverage  period  shall  begin  on  the  first  day  of  such 
month,  or 

(B)  in  a  month  after  the  first  month  of  the  special  enroll- 
ment period,  the  coverage  period  shall  begin  on  the  first 
day  of  the  month  following  the  month  in  which  he  so  en- 
rolls. 

AMOUNTS  OF  PREMIUMS 

Sec.  1839.  (a)(1)  The  Secretary  shall,  during  September  of  1983 
and  of  each  year  thereafter,  determine  the  monthly  actuarial  rate 
for  enrollees  age  65  and  over  which  shall  be  applicable  for  the  suc- 
ceeding calendar  year.  Such  actuarial  rate  shall  be  the  amount  the 
Secretary  estimates  to  be  necessary  so  that  the  aggregate  amount 
for  such  calendar  year  with  respect  to  those  enrollees  age  65  and 
older  will  equal  one-half  of  the  total  of  the  benefits  and  administra- 
tive costs  which  he  estimates  will  be  payable  from  the  Federal  Sup- 
plementary Medical  Insurance  Trust  Fund  for  services  performed 
and  related  administrative  costs  incurred  in  such  calendar  year 
with  respect  to  such  enrolles.  In  calculating  the  monthly  actuarial 
rate,  the  Secretary  shall  include  an  appropriate  amount  for  a  con- 
tingency margin. 

[(2)  The  monthly  premium  of  each  individual  enrolled  under 
this  part  for  each  month  after  December  1983  shall,  except  as  pro- 
vided in  subsections  (b)  and  (e),  be  the  amount  determined  under 
paragraph  (3).] 

(2)  The  monthly  premium  for  each  individual  enrolled  under  this 
part  for  each  month  after  December  1985  shall,  except  as  provided 
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in  subsection  (b),  be  an  amount  equal  to  50  percent  of  the  monthly 
actuarial  rate  for  enrollees  age  65  and  over,  as  determined  under 
paragraph  (1)  and  applicable  to  such  month. 

(3)  The  Secretary  shall,  during  September  of  1983  and  of  each 
year  thereafter,  determine  and  promulgate  the  monthly  premium 
applicable  for  individuals  enrolled  under  this  part  for  the  succeed- 
ing calendar  year.  [The  monthly  premium  shall  (except  as  other- 
wise provided  in  subsection  (e))  be  equal  to  the  smaller  of— 

[(A)  the  monthly  actuarial  rate  for  enrollees  ages  65  and 
over,  determined  according  to  paragraph  (1)  of  this  subsection, 
for  that  calendar  year,  or 

[(B)  the  monthly  premium  rate  most  recently  promulgated 
by  the  Secretary  under  this  paragraph,  increased  by  a  percent- 
age determined  as  follows:  The  Secretary  shall  ascertain  the 
primary  insurance  amount  computed  under  section  215(a)(1), 
based  upon  average  indexed  monthly  earnings  of  $900,  that  ap- 
plied to  individuals  who  became  eligible  for  and  entitled  to  old- 
age  insurance  benefits  on  November  1  of  the  year  before  the 
year  of  the  promulgation.]  He  shall  increase  the  monthly  pre- 
mium rate  by  the  same  percentage  by  which  that  primary  in- 
surance amount  is  increased  when,  by  reason  of  the  law  in 
effect  at  the  time  the  promulgation  is  made,  it  is  so  computed 
to  apply  to  those  individuals  for  the  following  November  1. 
Whenever  the  Secretary  promulgates  the  dollar  amount  which 
shall  be  applicable  as  the  monthly  premium  for  any  period,  he 
shall,  at  the  time  such  promulgation  is  announced,  issue  a  public 
statement  setting  forth  the  actuarial  assumption  and  bases  em- 
ployed by  him  in  arriving  at  the  amount  of  an  adequate  actuarial 
rate  for  enrollees  age  65  and  older  as  provided  in  paragraph  (1)  and 
the  derivation  of  the  dollar  amounts  specified  in  this  paragraph. 

(4)  The  Secretary  shall  also,  during  September  of  1983  and  of 
each  year  thereafter,  determine  the  monthly  actuarial  rate  for  dis- 
abled enrollees  under  age  65  which  shall  be  applicable  for  the  suc- 
ceeding calendar  year.  Such  actuarial  rate  shall  be  the  amount  the 
Secretary  estimates  to  be  necessary  so  that  the  aggregate  amount 
for  such  calendar  year  with  respect  to  disabled  enrollees  under  age 
65  which  will  equal  one-half  of  the  total  of  the  benefits  and  admin- 
istrative costs  which  he  estimates  will  be  payable  from  the  Federal 
Supplementary  Medical  Insurance  Trust  Fund  for  services  per- 
formed and  related  administrative  costs  incurred  in  such  calendar 
year  with  repect  to  such  enrollees.  In  calculating  the  monthly  actu- 
arial rate  under  this  paragraph,  the  Secretary  shall  include  an  ap- 
propriate amount  for  a  contingency  margin. 

*  *         ,  *\v_^         *  .  *    .-  •yt^j 

(b)  In  the  case  of  an  individual  whose  coverage  period  began  pur- 
suant to  an  enrollment  after  his  initial  enrollment  period  (deter- 
mined pursuant  to  subsection  (c)  or  (d)  of  section  1837),  the  monthly 
premium  determined  under  subsection  (a)  [or  (c)]  shall  be  in- 
creased by  10  percent  of  the  monthly  premium  so  determined  for 
each  full  12  months  (in  the  same  continuous  period  of  eligibility)  in 
which  he  could  have  been  but  was  not  enrolled.  For  purposes  of  the 
preceding  sentence,  there  shall  be  taken  into  account  (1)  the 
months  which  elapsed  between  the  close  of  his  initial  enrollment 
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period  and  the  close  of  the  enrollment  period  in  which  he  enrolled, 
plus  (in  the  case  of  an  individual  who  reenrolls)  (2)  the  months 
which  elapsed  between  the  date  of  termination  of  a  previous  cover- 
age period  and  the  close  of  the  enrollment  period  in  which  he  reen- 
rolled,  but  there  shall  not  be  taken  into  account  months  in  which 
the  individual  has  met  the  conditions  specified  in  clauses  (i)  and 
(Hi)  of  section  1862(DX3)(A)  and  can  demonstrate  that  the  individu- 
al was  enrolled  in  a  group  health  plan  described  in  clause  (iv)  of 
such  section  by  reason  of  the  individual's  (or  the  individual's 
spouse's)  current  employment.  Any  increase  in  an  individual's 
monthly  premium  under  the  first  sentence  of  this  subsection  with 
respect  to  a  particular  continuous  period  of  eligibility  shall  not  be 
applicable  with  respect  to  any  other  continuous  period  of  eligibility 
which  such  individual  may  have. 

******* 

[(eXD  Notwithstanding  the  provisions  of  subsection  (a),  the 
monthly  premium  for  each  individual  enrolled  under  this  part  for 
each  month  after  December  1983  and  prior  to  January  1986  shall 
be  an  amount  equal  to  50  percent  of  the  monthly  actuarial  rate  for 
enrollees  age  65  and  over,  as  determined  under  subsection  (aXD 
and  applicable  to  such  month. 

[(2)  Any  increases  in  premium  amounts  taking  effect  prior  to 
January  1986  by  reason  of  paragraph  (1)  shall  be  taken  into  ac- 
count for  purposes  of  determining  increases  thereafter  under  sub- 
section (a)(3).! 

PAYMENT  OF  PREMIUMS 

Sec.  1840.  (a)(1)  In  the  case  of  an  individual  who  is  entitled  to 
monthly  benefits  under  section  202  or  223,  his  monthly  premiums 
under  this  part  shall  (except  as  provided  in  subsections  (b)(1)  and 
(c))  be  collected  by  deducting  the  amount  thereof  from  the  amount 
of  such  monthly  benefits.  Such  deduction  shall  be  made  in  such 
manner  and  at  such  times  as  the  Secretary  shall  by  regulation  pre- 
scribe. 

(2)  The  Secretary  of  the  Treasury  shall,  from  time  to  time,  trans- 
fer from  the  Federal  Old-Age  and  Survivors  Insurance  Trust  Fund 
or  the  Federal  Disability  Insurance  Trust  Fund  to  the  Federal  Sup- 
plementary Medical  Insurance  Trust  Fund  the  aggregate  amount 
deducted  under  paragraph  (1)  for  the  period  to  which  such  transfer 
relates  from  benefits  under  section  202  or  223  which  are  payable 
from  such  Trust  Fund.  Such  transfer  shall  be  made  on  the  basis  of 
a  certification  by  the  Secretary  of  [Health,  Education,  and  Wel- 
fare] Health  and  Human  Services  and  shall  be  appropriately  ad- 
justed to  the  extent  that  prior  transfers  were  too  great  or  too 
small. 

******* 

(d)(1)  In  the  case  of  an  individual  receiving  an  annuity  under  sub- 
chapter III  of  chapter  83  of  title  5,  United  States  Code,  or  any  other 
law  administered  by  the  [Civil  Service  Commission]  Director  of 
the  Office  of  Personnel  Management  providing  retirement  or  survi- 
vorship protection,  to  whom  neither  subsection  (a)  nor  subsection 
(b)  applies,  his  monthly  premiums  under  this  part  (and  the  month- 
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ly  premiums  of  the  spouse  of  such  individual  under  this  part  if  nei- 
ther subsection  (a)  nor  subsection  (b)  applies  to  such  spouse  and  if 
such  individual  agrees)  shall,  upon  notice  from  the  Secretary  of 
[Health,  Education,  and  Welfare}  Health  and  Human  Services  to 
the  [Civil  Service  Commission]  Director  of  the  Office  of  Personnel 
Management,  be  collected  by  deducting  the  amount  thereof  from 
each  installment  of  such  annuity.  Such  deduction  shall  be  made  in 
such  manner  and  at  such  times  as  the  [Civil  Service  Commission] 
Director  of  the  Office  of  Personnel  Management  may  determine. 
The  [Civil  Service  Commission]  Director  of  the  Office  of  Personnel 
Management  shall  furnish  such  information  as  the  Secretary  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Services 
may  reasonably  request  in  order  to  carry  out  his  functions  under 
this  part  with  respect  to  individuals  to  whom  this  subsection  ap- 
plies. A  plan  described  in  section  8903  of  title  5,  United  States 
Code,  may  reimburse  each  annuitant  enrolled  in  such  plan  an 
amount  equal  to  the  premiums  paid  by  him  under  this  part  if  such 
reimbursement  is  paid  entirely  from  funds  of  such  plan  which  are 
derived  from  sources  other  than  the  contributions  described  in  sec- 
tion 8906  of  such  title. 

(2)  The  Secretary  of  the  Treasury  shall,  from  time  to  time,  but 
not  less  often  than  quarterly,  transfer  from  the  Civil  Service  Re- 
tirement and  Disability  Fund,  or  the  account  (if  any)  applicable  in 
the  case  of  such  other  law  administered  by  the  [Civil  Service  Com- 
mission] Director  of  the  Office  of  Personnel  Management,  to  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund,  the  aggre- 
gate amount  deducted  under  paragraph  (1)  for  the  period  to  which 
such  transfer  relates.  Such  transfer  shall  be  made  on  the  basis  of  a 
certification  by  the  [Civil  Service  Commission]  Director  of  the 
Office  of  Personnel  Management  and  shall  be  appropriately  adjust- 
ed to  the  extent  that  prior  transfers  were  too  great  or  too  small. 

******* 

FEDERAL  SUPPLEMENTARY  MEDICAL  INSURANCE  TRUST  FUND 

Sec.  1841.  (a)  *  *  * 

******* 

(c)  It  shall  be  the  duty  of  the  Managing  Trustee  to  invest  such 
portion  of  the  Trust  Fund  as  is  not,  in  his  judgment,  required  to 
meet  current  withdrawals.  Such  investments  may  be  made  only  in 
interest-bearing  obligations  of  the  United  States  or  in  obligations 
guaranteed  as  to  both  principal  and  interest  by  the  United  States. 
For  such  purpose  such  obligations  may  be  acquired  (1)  on  original 
issue  at  the  issue  price,  or  (2)  by  purchase  of  outstanding  obliga- 
tions at  the  market  price.  The  purposes  for  which  obligaitons  of  the 
United  States  may  be  issued  [under  the  Second  Liberty  Bond  Act 
as  amended  under  chapter  31  of  title  31,  United  States  Code  are 
hereby  extended  to  authorize  the  issuance  at  par  of  public-dept  ob- 
ligations for  purchase  by  the  Trust  Fund.  Such  obligations  issued 
for  purchase  by  the  Trust  Fund  shall  have  maturities  fixed  with 
due  regard  for  the  needs  of  the  Trust  Fund  and  shall  bear  interest 
at  a  rate  equal  to  the  average  market  yield  (computed  by  the  Man- 
aging Trustee  on  the  basis  of  market  quotations  as  of  the  end  of 
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the  calendar  month  next  preceding  the  date  of  such  issue)  on  all 
marketable  interest-bearing  obligations  of  the  United  States  then 
forming  a  part  of  the  public  debt  which  are  not  due  or  callable 
until  after  the  expiration  of  4  years  from  the  end  of  such  calendar 
month;  except  that  where  such  average  market  yield  is  not  a  multi- 
ple of  one-eighth  of  1  per  centum,  the  rate  of  interest  on  such  obli- 
gations shall  be  the  multiple  of  one-eighth  of  1  percentum  nearest 
such  market  yield.  The  Managing  Trustee  may  purchase  other  in- 
terest-bearing obligations  of  the  United  States  or  obligations  guar- 
anteed as  to  both  principal  and  interest  by  the  United  States,  on 
original  issue  or  at  the  market  price,  only  where  he  determines 
that  the  purchase  of  such  other  obligations  is  in  the  public  interest. 

******* 

(f)  There  shall  be  transferred  periodically  (but  not  less  often  than 
once  each  fiscal  year)  to  the  Trust  Fund  from  the  Federal  Old-Age 
and  Survivors  Insurance  Trust  Fund  and  from  the  Federal  Disabil- 
ity Insurance  Trust  Fund  amounts  equivalent  to  the  amounts  not 
previously  so  transferred  which  the  Secretary  of  [Health,  Educa- 
tion, and  Welfare]  Health  and  Human  Services  shall  have  certified 
as  overpayments  (other  than  amounts  so  certified  to  the  Railroad 
Retirement  Board)  pursuant  to  section  1870(b)  of  this  Act.  There 
shall  be  transferred  periodically  (but  not  less  than  once  each  fiscal 
year)  to  the  Trust  Fund  from  the  Railroad  Retirement  Account 
amounts  equivalent  to  the  amounts  not  previously  so  transferred 
which  the  Secretary  of  [Health,  Education,  and  Welfare]  Health 
and  Human  Services  shall  have  certified  as  overpayments  to  the 
Railroad  Retirement  Board  pursuant  to  section  1870(b)  of  this  Act. 

(g)  The  Managing  Trustee  shall  pay  from  time  to  time  from  the 
Trust  Fund  such  amounts  as  the  Secretary  of  [Health,  Education, 
and  Welfare]  Health  and  Human  Services  certifies  are  necessary 
to  make  the  payments  provided  for  by  this  part,  and  the  payments 
with  respect  to  administrative  expenses  in  accordance  with  section 
201(g)(1). 

(h)  The  Managing  Trustee  shall  pay  from  time  to  time  from  the 
Trust  Fund  such  amounts  as  the  Secretary  of  [Health,  Education, 
and  Welfare]  Health  and  Human  Services  certifies  are  necessary 
to  pay  the  costs  incurred  by  the  [Civil  Service  Commission]  Direc- 
tor of  the  Office  of  Personnel  Management  in  making  deductions 
pursuant  to  section  1840(d).  During  each  fiscal  year,  or  after  the 
close  of  such  fiscal  year,  the  [Civil  Service  Commission]  Director 
of  the  Office  of  Personnel  Management  shall  certify  to  the  the  Sec- 
retary the  amount  of  the  cost  [it]  the  Director  incurred  in  making 
such  deductions,  and  such  certified  amount  shall  be  the  basis  for 
the  amount  of  such  costs  certified  by  the  Secretary  to  the  Manag- 
ing Trustee. 

(i)  The  Managing  Trustee  shall  pay  from  time  to  time  from  the 
Trust  Fund  such  amounts  as  the  Secretary  of  [Health,  Education, 
and  Welfare]  Health  and  Human  Services  certifies  are  necessary 
to  pay  the  costs  incurred  by  the  Railroad  Retirement  Board  for 
services  performed  pursuant  to  section  1840(b)(1)  and  secton 
1842(g).  During  each  fiscal  year  or  after  the  close  of  such  fiscal 
year,  the  Railroad  Retirement  Board  shall  certify  to  the  Secretary 
the  amount  of  the  costs  it  incurred  in  performing  such  services  and 
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such  certified  amount  shall  be  the  basis  for  the  amount  of  such 
costs  certified  by  the  Secretary  to  the  Managing  Trustee. 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)     *    *  * 

(b)(1)  Contracts  with  carriers  under  subsection  (a)  may  be  entered 
into  without  regard  to  section  3709  of  the  Revised  Statutes  or  any 
other  provision  of  law  requiring  competitive  bidding. 

(2)  No  such  contract  shall  be  entered  into  with  any  carrier  unless 
the  Secretary  finds  that  such  carrier  will  perform  its  obligations 
under  the  contract  efficiently  and  effectively  and  will  meet  such  re- 
quirements as  to  financial  responsibility,  legal  authority,  and  other 
matters  as  he  finds  pertinent. 

(3)  Each  such  contract  shall  provide  that  the  carrier — 

(A)  will  take  such  action  as  may  be  necessary  to  assure 
that,  where  payment  under  this  part  for  a  service  is  on  a 
cost  basis,  the  cost  is  reasonable  cost  (as  determined  under 
section  1861(v)); 

(B)  will  take  such  action  as  may  be  necessary  to  assure 
that,  where  payment  under  this  part  for  a  service  is  on  a 
charge  basis  such  charge  will  be  reasonable  and  not  higher 
than  the  charge  applicable,  for  a  comparable  service  and 
under  comparable  circumstances,  to  the  policyholders  and 
subscribers  of  the  carrier,  and  such  payment  will  (except 
as  otherwise  provided  in  section  1870(f))  be  made — 

(i)  on  the  basis  of  an  itemized  bill;  or 

(ii)  on  the  basis  of  an  assignment  under  the  terms  of 
which  (I)  the  reasonable  charge  is  the  full  charge  for  the 
service  (except  in  the  case  of  physicians'  services  and  am- 
bulance service  furnished  as  described  in  section  1862(a)(4), 
other  than  for  purposes  of  section  1870(f))  and  (II)  the  phy- 
sician or  other  person  furnishing  such  service  agrees  not 
to  charge  for  such  service  if  payment  may  not  be  made 
therefor  by  reason  of  the  provisions  of  paragraph  (1)  of  sec- 
tion 1862  (a),  and  if  the  individual  to  whom  such  service 
was  furnished  was  without  fault  in  incurring  the  expenses 
of  such  service,  and  if  the  Secretary's  determination  that 
payment  (pursuant  to  such  assignment)  was  incorrect  and 
was  made  subsequent  to  the  third  year  following  the  year 
in  which  notice  of  such  payment  was  sent  to  such  individu- 
al; except  that  the  Secretary  may  reduce  such  three-year 
period  to  not  less  than  one  year  if  he  finds  such  reduction 
is  consistent  with  the  objectives  of  this  titlef.] 

but  (in  the  case  of  bills  submitted,  or  requests  for  payment 
made,  after  March  1968)  only  if  the  bill  is  submitted,  or  a  writ- 
ten request  for  payment  is  made  in  such  other  form  as  may  be 
permitted  under  regulations,  no  later  than  the  close  of  the  cal- 
ender year  following  the  year  in  which  such  service  is  fur- 
nished (deeming  any  service  furnished  in  the  last  3  months  of 
any  calender  year  to  have  been  furnished  in  the  suceeding  cal- 
endar year); 

(C)  will  establish  and  maintain  procedures  pursuant  to  which 
an  individual  enrolled  under  this  part  will  be  granted  an  op- 
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portunity  for  a  fair  hearing  by  the  carrier,  in  any  case  where 
the  amount  in  controversy  is  $100  or  more,  when  requests  for 
payment  under  this  part  with  respect  to  service  furnished  him 
are  denied  or  are  not  acted  upon  with  reasonable  promptness 
or  when  the  amount  of  such  payment  is  in  controversy; 

(D)  will  furnish  to  the  Secretary  such  timely  information  and 
reports  as  he  may  find  necessary  in  performing  his  functions 
under  this  part; 

(E)  will  maintain  such  records  and  afford  such  access  thereto 
as  the  Secretary  finds  necessary  to  assure  the  correctness  and 
verification  of  the  information  and  reports  under  subpara- 
graph (D)  and  otherwise  to  carry  out  the  purposes  of  this  part; 
and 

(F)  will  take  such  action  as  may  be  necessary  to  assure  that 
where  payment  under  this  part  for  a  service  rendered  is  on  a 
charge  basis,  such  payment  shall  be  determined  on  the  basis  of 
the  charge  that  is  determined  in  accordance  with  this  section 
on  the  basis  of  customary  and  prevailing  charge  levels  in  effect 
at  the  time  the  service  was  rendered  or,  in  the  case  of  services 
rendered  more  than  12  months  before  the  year  (ending  on 
June  30)  in  which  the  bill  is  submitted  or  request  for  payment 
is  made  on  the  basis  of  such  levels  in  effect  for  the  12-month 
period  preceding  such  year, 

and  shall  contain  such  other  terms  and  conditions  not  inconsistent 
with  this  section  as  the  Secretary  may  find  necessary  or  appropri- 
ate. In  determining  the  reasonable  charge  for  services  for  purposes 
of  this  paragraph,  there  shall  be  taken  into  consideration  the  cus- 
tomary charges  for  similar  service  generally  made  by  the  physician 
or  other  person  furnishing  such  services,  as  well  as  the  prevailing 
charges  in  the  locality  for  similar  service.  No  charge  may  be  deter- 
mined to  be  reasonable  in  the  case  of  bills  submitted  or  requests 
for  payment  made  under  this  part  after  December  31,  1970,  if  it  ex- 
ceeds the  higher  of  (i)  the  prevailing  charge  recognized  by  the  car- 
rier and  found  acceptable  by  the  Secretary  for  similar  services  in 
the  same  locality  in  administering  this  part  on  December  31,  1970, 
or  (ii)  the  prevailing  charge  level  that,  on  the  basis  of  statistical 
data  and  methodology  acceptable  to  the  Secretary,  would  cover  75 
percent  of  the  customary  charges  made  for  similar  services  in  the 
same  locality  during  the  last  preceding  calendar  year  elapsing 
prior  to  the  start  of  the  twelve-month  period  (beginning  July  1,  of 
each  year)  in  which  the  service  is  rendered.  In  the  case  of  physi- 
cian services  the  prevailing  charge  level  determined  for  purposes  of 
clause  (ii)  of  the  preceding  sentence  for  any  twelve-month  period 
(beginning  after  June  30,  1973)  specified  in  clause  (ii)  of  such  sen- 
tance  may  not  exceed  (in  the  aggregate)  the  level  determined  under 
such  clause  for  the  fiscal  year  ending  June  30,  1973,  except  to  the 
extent  that  the  Secretary  finds,  on  the  basis  of  appropriate  econom- 
ic index  data,  that  such  higher  level  is  justified  by  economic  changes. 
!  With  respect  to  power-operated  wheelchairs  for  which  pay- 
j  ment  may  be  made  in  accordance  with  section  1861(s)(6),  charges 
determined  to  be  reasonable  may  not  exceed  the  lowest  charge  at 
I  which  power-operated  wheelchairs  are  available  in  the  locality.  In 
I  the  case  of  medical  services,  supplies,  and  equipment  (including 
equipment  servicing)  that,  in  the  judgment  of  the  Secretary,  do  not 
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generally  vary  significantly  in  quality  form  one  supplier  to  an- 
other, the  charges  incurred  after  December  31,  1972,  determined  to 
be  reasonable  may  not  exceed  the  lowest  charge  levels  at  which 
such  services,  supplies,  and  equipment  are  widely  and  consistently 
available  in  a  locality  except  to  the  extent  and  under  the  circum- 
stances specified  by  the  Secretary.  The  requirement  in  subpara- 
graph (B)  that  a  bill  be  submitted  or  request  for  payment  be  made 
by  the  close  of  the  following  calendar  year  shall  not  apply  if  (i)  fail- 
ure to  submit  the  bill  or  request  the  payment  by  the  close  of  such 
year  is  due  to  the  error  or  misrepresentation  of  an  officer,  employ- 
ee, fiscal  intermediary,  carrier,  or  agent  of  the  Department  of 
[Health,  Education,  and  Welfare]  Health  and  Human  Services, 
performing  functions  under  this  title  and  acting  within  the  scope  of 
his  or  its  authority,  and  (ii)  the  bill  is  submitted  or  the  payment  is 
requested  promptly  after  such  error  or  misrepresentation  is  elimi- 
nated or  corrected.  Notwithstanding  the  provisions  of  the  third  and 
fourth  sentences  preceding  this  sentence  the  prevailing  charge  level 
in  the  case  of  a  physician  service  in  a  particular  locality  deter- 
mined pursuant  to  such  third  and  fourth  sentences  for  the  twelve- 
month period  beginning  on  July  1  in  any  calendar  year  after  1974 
shall,  if  lower  than  the  prevailing  charge  level  for  the  fiscal  year 
ending  June  30,  1975,  in  the  case  of  a  similar  physician  service  in 
the  same  locality  by  reason  of  the  application  of  economic  index 
data,  be  raised  to  such  prevailing  charge  level  for  the  fiscal  year 
ending  June  30,  1975.  The  amount  of  any  charges  for  outpatient 
services  which  shall  be  considered  reasonable  shall  be  subject  to 
the  limitations  established  by  regulations  issued  by  the  Secretary 
pursuant  to  section  1861(v)(l)(K),  and  in  determining  the  reason- 
able charge  for  such  services,  the  Secretary  may  limit  such  reason- 
able charge  to  a  percentage  of  the  amount  of  the  prevailing  charge 
for  similar  services  furnished  in  a  physician's  office,  taking  into  ac- 
count the  extend  to  which  overhead  costs  associated  with  such  out- 
patient services  has  been  included  in  reasonable  cost  or  charge  of 
the  facility. 

(4)(A)  In  determining  the  prevailing  charge  levels  under  the  third 
and  fourth  sentences  of  paragraph  (3)  for  physicians '  services  fur- 
nished to  inpatients  of  a  hospital,  the  Secretary  shall  not  set  any 
level  higher  than  the  same  level  as  was  set  for  the  period  ending 
June  30,  1983,  in  the  case  of  that  portion  of  the  period  ending  June 
30,  1984,  which  occurs  after  December  31,  1983 

(B)  In  determining  the  prevailing  charge  levels  under  the  third 
and  fourth  sentences  of  paragraph  (3)  for  physicians '  services  fur- 
nished to  inpatients  of  a  hospital  for  periods  beginning  after  June 
30,  1984,  the  Secretary  shall  treat  the  levels  as  set  under  subpara- 
graph (A)  as  having  fully  provided  for  economic  changes  which 
would  have  been  taken  into  account  but  for  the  limitations  con- 
tained in  subparagraph  (A). 

C(4)]  (5)  Each  contract  under  this  section  shall  be  for  a  term  of 
at  least  one  year,  and  may  be  made  automatically  renewable  from 
term  to  term  in  the  absence  of  notice  by  either  party  of  intention 
to  terminate  at  the  end  of  the  current  term;  except  that  the  Secre- 
tary may  terminate  any  such  contract  at  any  time  (after  such  re- 
sonable  notice  and  opportunity  for  hearing  to  the  carrier  involved 
as  he  may  provide  in  regulations)  if  he  finds  that  the  carrier  has 
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failed  substantially  to  carry  out  the  contract  or  is  carrying  out  the 
contract  in  a  manner  inconsistent  with  the  efficient  and  effective 
administration  of  the  insurance  program  established  by  this  part. 

[(5)]  (6)  No  payment  under  this  part  for  a  service  provided  to 
any  individual  shall  (except  as  provided  in  section  1870)  be  made  to 
anyone  other  than  such  individual  or  (pursuant  to  an  assignment 
described  in  subparagraph  (B)(ii)  of  paragraph  (3))  the  physician  or 
other  person  who  provided  the  service,  except  that  payment  may 

I  be  made  (A)(i)  to  the  employer  of  such  physician  or  other  person  if 
such  physician  or  other  person  is  required  as  a  condition  of  his  em- 

■  ployment  to  turn  over  his  fee  for  such  service  to  his  employer,  or 
[(B)]  (ii)  (where  the  service  was  provided  in  a  hospital,  clinic,  or 
other  facility)  to  the  facility  in  which  the  service  was  provided  if 
there  is  a  contractual  arrangement  between  such  physician  or  other 

|  person  and  such  facility  under  which  such  facility  submits  the  bill 
for  such  service,  or  (B)  to  an  entity  (i)  which  provides  coverage  of 
the  services  under  a  health  benefits  plan,  but  only  to  the  extent  that 
payment  is  not  made  under  this  part,  (ii)  which  has  paid  the  person 
who  provided  the  service  an  amount  (including  the  amount  payable 
under  this  part)  which  that  person  has  accepted  as  payment  in  full 

I  for  the  service,  and  (Hi)  to  which  the  individual  has  agreed  in  writ- 
ing that  payment  may  be  made  under  this  part.  No  payment  which 
under  the  preceding  sentence  may  be  made  directly  to  the  physi- 
cian or  other  person  providing  the  service  involved  (pursuant  to  an 
assignment  described  in  subparagraph  (B)(ii)  or  paragraph  (3))  shall 
be  made  to  anyone  else  under  a  reassignment  or  power  of  attorney 
(except  to  an  employer  or  facility  as  described  in  clause  (A)  [or 
(B)]  of  such  sentence);  but  nothing  in  this  subsection  shall  be  con- 
strued (i)  to  prevent  the  making  of  such  a  payment  in  accordance 
with  an  assignment  from  the  individual  to  whom  the  service  was 
provided  or  a  reassignment  from  the  physician  or  other  person  pro- 
viding such  service  if  such  assignment  or  reassignment  is  made  to 
a  governmental  agency  or  entity  or  is  established  by  or  pursuant  to 
the  order  of  a  court  of  competent  jurisdiction,  or  (ii)  to  preclude  an 
agent  of  the  physican  or  other  person  providing  the  service  from 
receiving  any  such  payment  if  (but  only  if)  such  agent  does  so  pur- 
suant to  an  agency  agreement  under  which  the  compensation  to  be 
paid  to  the  agent  for  his  services  for  or  in  connection  with  the  bill- 
ing or  collection  of  payments  due  such  physician  or  other  person 
under  this  title  is  unrelated  (directly  or  indirectly)  to  the  amount 
of  such  payments  or  the  billings  therefor,  and  is  not  dependent 
upon  the  actual  collection  of  any  such  payment. 

[(6)]  (7)  (A)  In  the  case  of  physicians'  services  furnished  to  a  pa- 
tient in  a  hospital  with  a  teaching  program  approved  as  specified 
in  section  1861(b)(6)  but  which  does  not  meet  the  conditions  de- 
scribed in  section  1861(b)(7),  the  carrier  shall  not  provide  (except  on 
the  basis  described  in  subparagraph  (Q)  for  payment  for  such  serv- 

j     ices  under  this  part — 
(i)  unless — 

(I)  the  physician  renders  sufficient  personal  and  identifi- 
able physicians'  services  to  the  patient  to  exercise  full,  per- 
sonal control  over  the  management  of  the  portion  of  the 
case  for  which  the  payment  is  sought, 
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(II)  the  services  are  of  the  same  character  as  the  services 
the  physician  furnishes  to  patients  not  entitled  to  benefits 
under  this  title,  and 

(III)  at  least  25  percent  of  the  hospital's  patients  (during 
a  representative  past  period,  as  determined  by  the  Secre- 
tary) who  were  not  entitled  to  benefits  under  this  title  and 
who  were  furnished  services  described  in  subclauses  (I)  and 
(II)  paid  all  or  a  substantial  part  of  charges  (other  than 
nominal  charges)  imposed  for  such  services;  and 

(ii)  to  the  extent  that  the  amount  of  the  payment  exceeds  the 
reasonable  charge  for  the  services  (with  the  customary  charge 
determined  consistent  with  subparagraph  (B)). 

(B)  The  customary  charge  for  such  services  in  a  hospital  shall  be 
determined  in  accordance  with  regulations  issued  by  the  Secretary 
and  taking  into  account  the  following  factors: 

(i)  In  the  case  of  a  physician  who  has  a  substantial  practice 
outside  the  teaching  setting,  the  carrier  shall  take  into  account 
the  amounts  the  physician  charges  for  similar  services  in  the 
physician's  outside  practice. 

(ii)  In  the  case  of  a  physician  who  does  not  have  a  practice 
described  in  clause  (i),  if  the  hospital,  its  physicians,  or  other 
appropriate  billing  entity  has  established  one  or  more  sched- 
ules of  charges  which  are  collected  for  medical  and  surgical 
services,  the  carrier  shall  base  payment  under  this  title  on  the 
greater  of— 

(I)  the  charges  (other  than  nominal  charges)  which  are 
most  frequently  collected  in  full  or  substantial  part  with 
respect  to  patients  who  were  not  entitled  to  benefits  under 
this  title  and  who  were  furnished  services  described  in  sub- 
clauses (I)  and  (II)  of  subparagraph  (A)(i),  or 

(II)  the  mean  of  the  charges  (other  than  nominal 
charges)  which  were  collected  in  full  or  substantial  part 
with  respect  to  such  patients. 

(C)  In  the  case  of  physicians'  services  furnished  to  a  patient  in  a 
hospital  with  a  teaching  program  approved  as  specified  in  section 
1861(b)(6)  but  which  does  not  meet  the  conditions  described  in  sec- 
tion 1861(b)(7),  if  the  conditions  described  in  subclauses  (I)  and  (II) 
of  subparagraph  (A)(i)  are  met  and  if  the  physician  elects  payment 
to  be  determined  under  this  subparagraph,  the  carrier  shall  pro- 
vide for  payment  for  such  services  under  this  part  on  the  basis  of 
regulations  of  the  Secretary  governing  reimbursement  for  the  serv- 
ices of  hospital-based  physicians  (and  not  on  any  other  basis). 

(D)  (i)  In  the  case  of  physicians'  services  furnished  to  a  patient  in 
a  hospital  with  a  teaching  program  approved  as  specified  in  section 
1861(b)(6)  but  which  does  not  meet  the  conditions  described  in  sec- 
tion 1861(b)(7),  no  payment  shall  be  made  under  this  part  for  serv- 
ices of  assistants  at  surgery  with  respect  to  a  surgical  procedure  if 
such  hospital  has  a  training  program  relating  to  the  medical  spe- 
cialty required  for  such  surgical  procedure  and  a  qualified  individu- 
al on  the  staff  of  the  hospital  is  available  to  provide  such  services; 
except  that  payment  may  be  made  under  this  part  for  such  serv- 
ices, to  the  extent  that  such  payment  is  otherwise  allowed  under 
this  paragraph,  if  such  services,  as  determined  under  regulations  of 
the  Secretary — 
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(I)  are  required  due  to  exceptional  medical  circumstances, 

(II)  are  performed  by  team  physicians  needed  to  perform 
complex  medical  procedures,  or 

(III)  constitute  concurrent  medical  care  relating  to  a  medical 
condition  which  requires  the  presence  of,  and  active  care  by,  a 
physician  of  another  specialty  during  surgery, 

and  under  such  other  circumstances  as  the  Secretary  determines 
by  regulation  to  be  appropriate. 

(ii)  For  purposes  of  this  subparagraph,  the  term  '  'assistant  at  sur- 
gery" means  a  physician  who  actively  assists  the  physician  in 
charge  of  a  case  in  performing  a  surgical  procedure. 

(hi)  The  Secretary  shall  determine  appropriate  methods  of  reim- 
bursement of  assistants  at  surgery  where  such  services  are  reim- 
bursable under  this  part. 

******* 

£(h)  If  a  physician's  bill  or  request  for  payment  for  a  physician's 
services  includes  a  charge  to  a  patient  for  a  laboratory  test  for 
which  payment  may  be  made  under  this  part,  the  amount  payable 
with  respect  to  the  test  shall  be  determined  as  follows: 

[(1)  If  the  bill  or  request  for  payment  indicates  that  the  phy- 
sician who  submitted  the  bill  or  for  whose  services  the  request 
for  payment  was  made  personally  performed  or  supervised  the 
performance  of  the  test  or  that  another  physician  with  whom 
the  physician  shares  his  practice  personally  performed  or  su- 
pervised the  test,  the  payment  shall  be  the  reasonable  charge 
for  the  test  (less  the  applicable  deductible  and  coinsurance 
amounts). 

[(2)  If  the  bill  or  request  for  payment  indicates  that  the  test 
was  performed  by  a  laboratory,  identifies  the  laboratory,  and 
indicates  the  amount  the  laboratory  charged  the  physician  who 
submitted  the  bill  or  for  whose  services  the  request  for  pay- 
ment was  made,  payment  for  the  test  shall  be  the  lower  of— 
[(A)  the  laboratory's  reasonable  charge  to  individuals 
enrolled  under  this  part  for  the  test,  or 

[(B)  the  amount  the  laboratory  charged  the  physician 
for  the  test, 

plus  a  nominal  fee  (where  the  physician  bills  for  such  a  serv- 
ice) to  cover  the  physician's  costs  in  collecting  and  handling 
the  sample  on  which  the  test  was  performed  (less  the  applica- 
ble deductible  and  coinsurance  amounts). 

[(3)  If  the  bill  or  request  for  payment  (A)  does  not  indicate 
who  performed  the  test,  or  (B)  indicates  that  the  test  was  per- 
formed by  a  laboratory  but  does  not  identify  the  laboratory  or 
include  the  amount  charged  by  the  laboratory,  payment  shall 
be  the  lowest  charged  at  which  the  carrier  estimates  the  test 
could  have  been  secured  by  a  physician  from  a  laboratory  serv- 
ing the  locality  (less  the  applicable  deductible  and  coinsurance 
amounts).  J 
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STATE  AGREEMENTS  FOR  COVERAGE  OF  ELIGIBLE  INDIVIDUALS  WHO  ARE 
RECEIVING  MONEY  PAYMENTS  UNDER  PUBLIC  ASSISTANCE  PROGRAMS 
(OR  ARE  ELIGIBLE  FOR  MEDICAL  ASSISTANCE) 

Sec.  1843.  (a)  *  *  * 

******* 

(d)  In  the  case  of  any  individual  enrolled  pursuant  to  this  sec- 
tion— 

(1)  the  monthly  premium  to  be  paid  by  the  State  shall  be  de- 
termined under  section  1839  (without  any  increase  under  sub- 
section (b)  thereof); 

(2)  his  coverage  period  shall  begin  on  whichever  of  the  fol- 
lowing is  the  latest: 

(A)  July  1,  1966; 

(B)  the  first  day  of  the  third  month  following  the  month 
in  which  the  State  agreement  is  entered  into; 

(C)  the  first  day  of  the  first  month  in  which  he  is  both 
an  eligible  individual  and  a  member  of  a  coverage  group 
specified  in  the  agreement  under  this  section;  or 

(D)  such  date  as  may  be  specified  in  the  agreement;  and 

(3)  his  coverage  period  attributable  to  the  agreement  with 
the  State  under  this  section  shall  end  on  the  last  day  of  which- 
ever of  the  following  first  occurs: 

(A)  the  month  in  which  he  is  determined  by  the  State 
agency  to  have  become  ineligible  both  for  money  payments 
of  a  kind  specified  in  the  agreement  and  (if  there  is  in 
effect  a  modification  entered  into  under  subsection  (h))  for 
medical  assistance,  or 

(B)  the  month  preceding  the  first  month  for  which  he  be- 
comes entitled  to  monthly  benefits  under  title  II  or  to  an 
annuity  or  pension  under  the  Railroad  Retirement  Act  of 
[1937]  1974. 

******* 

APPROPRIATIONS  TO  COVER  GOVERNMENT  CONTRIBUTIONS  AND 
CONTINGENCY  RESERVE 

Sec.  1844.  (a)  There  are  authorized  to  be  appropriated  from  time 
to  time  out  of  any  moneys  in  the  Treasury  not  otherwise  appropri- 
ated, to  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund— 

(1)(A)  a  Government  contribution  equal  to  the  aggregate  pre- 
miums payable  for  a  month  for  enrollees  age  65  and  over 
under  this  part  and  deposited  in  the  Trust  Fund,  multiplied  by 
the  ratio  of— 

(i)  twice  the  dollar  amount  of  the  actuarially  adequate 
rate  per  enrollee  age  65  and  over  as  determined  under  sec- 
tion 1839(a)(1)  for  such  month  minus  the  dollar  amount  of 
the  premium  per  enrollee  for  such  month,  as  determined 
under  section  [1839(a)(3)  or  1839(e),  as  the  case  may  be,] 
1839(a)(2),  to 

(ii)  the  dollar  amount  of  the  premium  per  enrollee  for 
such  month,  plus 
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(B)  a  Government  contribution  equal  to  the  aggregate  premi- 
ums payable  for  a  month  for  enrollees  under  age  65  under  this 
part  and  deposited  in  the  Trust  Fund,  multiplied  by  the  ratio 
of— 

(i)  twice  the  dollar  amount  of  the  actuarially  adequate 
rate  per  enrollee  under  age  65  as  determined  under  section 
1839(a)(4)  for  such  month,  minus  the  dollar  amount  of  the 
premium  per  enrollee  for  such  month,  as  determined 
under  section  [1839(a)(3)  or  1839(e),  as  the  case  may  be,] 
1839(a)(2),  to 

(ii)  the  dollar  amount  of  the  premium  per  enrollee  for 
such  month [.]  ;  plus 

******* 
PART  C— MISCELLANEOUS  PROVISIONS 

DEFINITIONS  OF  SERVICES,  INSTITUTIONS,  ETC. 

1861.  For  purposes  of  this  title — 
Spell  of  Illness 

*  * 

******* 

Inpatient  Tuberculosis  Hospital  Services 

[(d)  The  term  "inpatient  tuberculosis  hospital  services"  means 
inpatient  hospital  services  furnished  to  an  inpatient  of  a  tuberculo- 
sis hospital.  J 

Hospital 

(e)  The  term  "hospital"  (except  for  purposes  of  sections  1814(d), 
1814(f),  and  1835(b),  subsection  (a)(2)  of  this  section,  paragraph  (7)  of 
this  subsection,  and  subsection  (i)  of  this  section)  means  an  institu- 
tion which — 

(1)  is  primarily  engaged  in  providing,  by  or  under  the  super- 
vision of  physicians,  to  inpatients  (A)  diagnostic  services  and 
therapeutic  services  for  medical  diagnosis,  treatment,  and  care 
of  injured,  disabled,  or  sick  persons,  or  (B)  rehabilitation  serv- 
ices for  the  rehabilitation  of  injured,  disabled,  or  sick  persons; 

(2)  maintains  clinical  records  on  all  patients; 

(3)  has  bylaws  in  effect  with  respect  to  its  staff  of  physicians; 

(4)  has  a  requirement  that  every  patient  must  be  under  the 
care  of  a  physician; 

(5)  provides  24-hour  nursing  service  rendered  or  supervised 
by  a  registered  professional  nurse,  and  has  a  licensed  practical 
nurse  or  registered  professional  nurse  on  duty  at  all  times; 
except  that  until  January  1,  1979,  the  Secretary  is  authorized 
to  waive  the  requirement  of  this  paragraph  for  any  one-year 
period  with  respect  to  any  institution,  insofar  as  such  require- 
ment relates  to  the  provision  of  twenty-four-hour  nursing  serv- 
ice rendered  or  supervised  by  a  registered  professional  nurse 
(except  that  in  any  event  a  registered  professional  nurse  must 
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be  present  on  the  premises  to  render  or  supervise  the  nursing 
service  provided,  during  at  least  the  regular  daytime  shift), 
where  immediately  preceding  such  one-year  period  he  finds 
that— 

(A)  such  institution  is  located  in  a  rural  area  and  the 
supply  of  hospital  services  in  such  area  is  not  sufficient  to 
meet  the  needs  of  individuals  residing  therein, 

(B)  the  failure  of  such  institution  to  qualify  as  a  hospital 
would  seriously  reduce  the  availability  of  such  services  to 
such  individuals,  and 

(C)  such  institution  has  made  and  continues  to  make  a 
good  faith  effort  to  comply  with  this  paragraph,  but  such 
compliance  is  impeded  by  the  lack  of  qualified  nursing  per- 
sonnel in  such  area; 

(6)  has  in  effect  a  hospital  utilization  review  plan  which 
meets  the  requirements  of  subsection  (k); 

(7)  in  the  case  of  an  institution  in  any  State  in  which  State 
or  applicable  local  law  provides  for  the  licensing  of  hospitals, 
(A)  is  licensed  pursuant  to  such  law  or  (B)  is  approved,  by  the 
agency  of  such  State  or  locality  responsible  for  licensing  hospi- 
tals, as  meeting  the  standards  established  for  such  licensing; 

(8)  has  in  effect  an  overall  plan  and  budget  that  meets  the 
requirements  of  subsection  (z);  and 

(9)  meets  such  other  requirements  as  the  Secretary  finds  nec- 
essary in  the  interest  of  the  health  and  safety  of  the  individ- 
uals who  are  furnished  services  in  the  institution. 

For  purposes  of  subsection  (a)(2),  such  term  includes  any  institution 
which  meets  the  requirements  of  paragraph  (1)  of  this  subsection. 
For  purposes  of  sections  1814(d)  and  1835(b)  (including  determina- 
tion of  whether  an  individual  received  inpatient  hospital  services 
or  diagnostic  services  for  purposes  of  such  sections),  section 
1814(f)(2),  and  subsection  (i)  of  this  section,  such  term  includes  any 
institution  which  (i)  meets  the  requirements  of  paragraphs  (5)  and 
(7)  of  this  subsection,  (ii)  is  not  primarily  engaged  in  providing  the 
services  described  in  section  1861(j)(l)(A)  and  (hi)  is  primarily  en- 
gaged in  providing,  by  or  under  the  supervision  of  individuals  re- 
ferred to  in  paragraph  (1)  of  section  1861(r),  to  inpatients  diagnostic 
services  and  therapeutic  services  for  medical  diagnosis,  treatment, 
and  care  of  injured,  disabled,  or  sick  persons,  or  rehabilitation  serv- 
ices for  the  rehabilitation  of  injured,  disabled,  or  sick  persons.  For 
purposes  of  section  1814(f)(1),  such  term  includes  an  institution 
which  (i)  is  a  hospital  for  purposes  of  sections  1814(d),  1814(f)(2), 
and  1835(b)  and  (ii)  is  accredited  by  the  Joint  Commission  on  Ac- 
creditation of  Hospitals,  or  is  accredited  by  or  approved  by  a  pro- 
gram of  the  country  in  which  such  institution  is  located  if  the  Sec- 
retary finds  the  accreditation  or  comparable  approval  standards  of 
such  program  to  be  essentially  equivalent  to  those  of  the  Joint 
Commission  on  Accreditation  of  Hospitals.  Notwithstanding  the 
preceding  provisions  of  this  subsection,  such  term  shall  not,  except 
for  purposes  of  subsection  (a)(2),  include  any  institution  which  is 
primarily  for  the  care  and  treatment  of  mental  diseases  [or  tuber- 
culosis unless  it  is  a  tuberculosis  hospital  (as  defined  in  subsection 
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(g))  or]  unless  it  is  a  psychiatric  hospital  (as  defined  in  subsection 
(£)). 

******* 

[Tuberculosis  Hospital 

[(g)  The  term  ' 'tuberculosis  hospital"  means  an  institution 
which — 

[(1)  is  primarily  engaged  in  providing,  by  or  under  the  su- 
pervision of  a  physician,  medical  services  for  the  diagnosis  and 
treatment  of  tuberculosis; 

[(2)  satisfies  the  requirements  of  paragraphs  (3)  through  (9) 
of  subsection  (e); 

[(3)  maintains  clinical  records  on  all  patients  and  maintains 
such  records  as  the  Secretary  finds  to  be  necessary  to  deter- 
mine the  degree  and  intensity  of  the  treatment  provided  to  in- 
dividuals covered  by  the  insurance  program  established  by  part 
A; 

[(4)  meets  such  staffing  requirements  as  the  Secretary  finds 
necessary  for  the  institution  to  carry  out  an  active  program  of 
treatment  for  individuals  who  are  furnished  services  in  the  in- 
stitution; and 

[(5)  is  accredited  by  the  Joint  Commission  on  Accreditation 
of  Hospitals. 

In  the  case  of  an  institution  which  satisfies  paragraphs  (1)  and  (2) 
of  the  preceding  sentence  and  which  contains  a  distinct  part  which 
also  satisfies  paragraphs  (3)  and  (4)  of  such  sentence,  such  distinct 
part  shall  be  considered  to  be  a  "tuberculosis  hospital"  if  the  insti- 
tution is  accredited  by  the  Joint  Commission  on  Accreditation  of 
Hospitals  or  if  such  distinct  part  meets  requirements  equivalent  to 
such  accreditation  requirements  as  determined  by  the  Secretary.] 

Skilled  Nursing  Facility 

(j)  The  term  "skilled  nursing  facility"  means  (except  for  purposes 
of  subsection  (a)(2))  an  institution  (or  a  distinct  part  of  an  institu- 
tion) which  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  subsection  (1))  with  one  or  more  hospitals  having  agree- 
ments in  effect  under  section  1866  and  which — 

(1)  is  primarily  engaged  in  providing  to  inpatients  (A)  skilled 
nursing  care  and  related  services  for  patients  who  require 
medical  or  nursing  care,  or  (B)  rehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or  sick  persons; 

(2)  has  policies,  which  are  developed  with  the  advice  of  (and 
with  provision  [of]  for  review  of  such  policies  from  time  to 
time  by)  a  group  of  professional  personnel,  including  one  or 
more  physicians  and  one  or  more  registered  professional 
nurses,  to  govern  the  skilled  nursing  care  and  related  medical 
or  other  services  it  provides; 

(3)  has  a  physician,  a  registered  professional  nurse,  or  a  medi- 
cal staff  responsible  for  the  execution  of  such  policies; 

(4)  (A)  has  a  requirement  that  the  health  care  of  every  pa- 
tient must  be  under  the  supervision  of  a  physician,  and  (B)  pro- 
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vides  for  having  a  physician  available  to  furnish  necessary 
medical  care  in  case  of  emergency; 

(5)  maintains  clinical  records  on  all  patients; 

(6)  provides  24-hour  nursing  service  which  is  sufficient  to 
meet  nursing  needs  in  accordance  with  the  policies  developed 
as  provided  in  paragraph  (2),  and  has  at  least  one  registered 
professional  nurse  employed  full  time; 

(7)  provides  appropriate  methods  and  procedures  for  the  dis- 
pensing and  administering  of  drugs  and  biologicals; 

(8)  has  in  effect  a  utilization  review  plan  which  meets  the  re- 
quirements of  subsection  (k); 

(9)  in  the  case  of  an  institution  in  any  State  in  which  State 
or  applicable  local  law  provides  for  the  licensing  of  institutions 
of  this  nature,  (A)  is  licensed  pursuant  to  such  law,  or  (B)  is 
approved,  by  the  agency  of  such  State,  or  locality  responsible 
for  licensing  institutions  of  this  nature,  as  meeting  the  stand- 
ards established  for  such  licensing; 

(10)  has  in  effect  an  overall  plan  and  budget  that  meets  the 
requirements  of  subsection  (z); 

(11)  complies  with  the  requirements  of  section  1124; 

(12)  cooperates  in  an  effective  program  which  provides  for  a 
regular  program  of  independent  medical  evaluation  and  audit 
of  the  patients  in  the  facility  to  the  extent  required  by  the  pro- 
grams in  which  the  facility  participates  (including  medical 
evaluation  of  each  patient's  need  for  skilled  nursing  facility 
care); 

(13)  meets  such  provisions  of  such  edition  (as  is  specified  by 
the  Secretary  in  regulations)  of  the  Life  Safety  Code  of  the  Na- 
tional Fire  Protection  Association  as  are  applicable  to  nursing 
homes;  except  that  the  Secretary  may  waive,  for  such  periods 
as  he  deems  appropriate,  specific  provisions  of  such  Code  which 
if  rigidly  applied  would  result  in  unreasonable  hardship  upon 
[a  nursing  home]  an  institution,  but  only  such  waiver  will 
not  adversely  affect  the  health  and  safety  of  the  patients; 
except  that  the  provisions  of  such  Code  shall  not  apply  in  any 
State  if  the  Secretary  finds  that  in  such  State  there  is  in  effect 
a  fire  and  safety  code,  imposed  by  State  law,  which  adequately 
protects  patients  in  nursing  facilities; 

******* 

(15)  meets  such  other  conditions  relating  to  the  health  and 
safety  of  individuals  who  are  furnished  services  in  such  institu- 
tion or  relating  to  the  physical  facilities  thereof  as  the  Secre- 
tary may  find  necessary  (subject  to  the  second  sentence  of  sec- 
tion 1863),  except  that  the  Secretary  shall  not  require  as  a  con- 
dition of  participation  that  medical  social  services  be  furnished 
in  any  such  institution.  Notwithstanding  any  other  provision  of 
law,  all  information  concerning  skilled  nursing  facilities  re- 
quired by  this  subsection  to  be  filed  with  the  Secretary  shall  be 
made  available  to  Federal  or  State  employees  for  purposes  con- 
sistent with  the  effective  administration  of  programs  estab- 
lished under  titles  XVIII  and  XIX  of  this  Act; 
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except  that  such  term  shall  not  (other  than  for  purposes  of  subsec- 
tion (a)(2))  include  any  institution  which  is  primarily  for  the  care 
and  treatment  of  mental  diseases  [or  tuberclosis] . 

******* 

Outpatient  Physical  Therapy  Services 

(p)  The  term  "outpatient  physical  therapy  services"  means  physi- 
cal therapy  services  furnished  by  a  provider  of  services,  a  clinic,  re- 
habilitation agency,  or  a  public  health  agency,  or  by  others  under 
an  arrangement  with,  and  under  the  supervision  of,  such  provider, 
clinic,  rehabilitation  agency,  or  public  health  agency  to  an  individ- 
ual as  an  outpatient — 

(1)  who  is  under  the  care  of  a  physician  (as  defined  in  [sec- 
tion 186(r)(l)]  paragraph  (1)  or  (3)  of  section  1861(r)),  and 

(2)  with  respect  to  whom  a  plan  prescribing  the  type, 
amount,  and  duration  of  physical  therapy  services  that  are  to 
be  furnished  such  individual  has  been  established  [,  and  is 
periodically  reviewed,  by  a  physician  (as  so  defined)]  by  a  phy- 
sician (as  so  defined)  or  by  a  qualified  physical  therapist  and  is 
periodically  reviewed  by  a  physician  (as  so  defined); 

Physician 

(r)  The  term  "physician",  when  used  in  connection  with  the  per- 
formance of  any  function  or  action,  means  (1)  a  doctor  of  medicine 
or  osteopathy  legally  authorized  to  practice  medicine  and  surgery 
by  the  State  in  which  he  performs  such  function  or  action  (includ- 
ing a  physician  within  the  meaning  of  section  1101(a)(7)),  (2)  a 
doctor  of  dental  surgery  or  of  dental  medicine  who  is  legally  au- 
thorized to  practice  dentistry  by  the  State  in  which  he  performs 
such  function  and  who  is  acting  within  the  scope  of  his  license 
when  he  performs  such  functions,  (3)  a  doctor  of  podiatric  medicine 
for  the  purposes  of  subsection  (s)  of  this  section  but  only  with  re- 
spect to  functions  which  he  is  legally  authorized  to  perform  as  such 
by  the  State  in  which  he  performs  them;  and  for  the  purposes  of 
subsections  (k)  [and  (m)],  (m),  and  (p)(l)  of  this  section  and  sec- 
tions 1814(a),  1832(a)(2)(F)(ii),  and  1835  but  only  if  his  performance 
of  functions  under  subsections  (k)  and  (m)  and  sections  1814(a)  and 
1835  is  consistent  with  the  policy  of  the  institution  or  agency  with 
respect  to  which  he  performs  them  and  with  the  functions  which 
he  is  legally  authorized  to  perform,  (4)  a  doctor  of  optometry  who  is 
legally  authorized  to  practice  optometry  by  the  State  in  which  he 
performs  such  function,  but  only  with  respect  to  services  related  to 
the  condition  of  aphakia,  or  (5)  a  chiropractor  who  is  licensed  as 
such  by  the  State  (or  in  a  State  which  does  not  license  chiroprac- 
j  tors  as  such,  is  legally  authorized  to  perform  the  services  of  a  chiro- 
j  praetor  in  the  jurisdiction  in  which  he  performs  such  services),  and 
who  meets  uniform  minimum  standards  promulgated  by  the  Secre- 
j  tary,  but  only  for  the  purpose  of  sections  1861(s)(l)  and  1861(s)(2)(A) 
and  only  with  respect  to  treatment  by  means  of  manual  manipula- 
tion of  the  spine  (to  correct  a  subluxation  demonstrated  by  X-ray  to 
I    exist)  which  he  is  legally  authorized  to  perform  by  the  State  or  ju- 
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risdiction  in  which  such  treatment  is  provided.  For  the  pruposes  of 
section  1862(a)(4)  and  subject  to  the  limitations  and  conditions  pro- 
vided in  the  previous  sentence,  such  term  includes  a  doctor  of  one 
of  the  arts,  specified  in  such  previous  sentence,  legally  authorized 
to  practice  such  art  in  the  country  in  which  the  inpatient  hospital 
services  (referred  to  in  such  section  1862(a)(4))  are  furnished. 

Medical  and  Other  Health  Services 

(s)  The  term  "medical  and  other  health  services"  means  any  of 

the  following  items  or  services: 

*  *  * 

******* 

(10)(A)  pneumococcal  vaccine  and  its  administration [.];  and 
(B)  hepatitis  B  vaccine  and  its  administration,  furnished  in  a 
hospital  or  a  renal  dialysis  facility. 

Provider  of  Services 

(u)  The  term  "provider  of  services"  means  a  hospital,  skilled 
nursing  facility,  comprehensive  outpatient  rehabilitation  facility, 
[or]  home  health  agency,  hospice  program  or,  for  purposes  of  sec- 
tion 1814(g)  and  section  1835(e),  a  fund. 

Reasonable  Cost 

(v)(l)(A)  The  reasonable  cost  of  any  services  shall  be  the  cost  ac- 
tually incurred,  excluding  therefrom  any  part  of  incurred  cost 
found  to  be  unnecessary  in  the  efficient  delivery  of  needed  health 
services,  and  shall  be  determined  in  accordance  with  regulations 
establishing  the  method  or  methods  to  be  used,  and  the  items  to  be 
included,  in  determining  such  costs  for  various  types  or  classes  of 
institutions,  agencies  and  services;  except  that  in  any  case  to  which 
paragraph  (2)  or  (3)  applies,  the  amount  of  the  payment  determined 
under  such  paragraph  with  respect  to  the  services  involved  shall  be 
considered  the  reasonable  cost  of  such  services.  In  prescribing  the 
regulations  referred  to  in  the  preceding  sentence,  the  Secretary 
shall  consider,  among  others  things,  the  principles  generally  ap- 
plied by  national  organizations  or  established  prepayment  organi- 
zations (which  have  developed  such  principles)  in  computing  the 
amount  of  payment,  to  be  made  by  persons  other  than  the  recipi- 
ents of  services,  to  providers  of  services  on  account  of  services  fur- 
nished to  such  recipients  by  such  providers.  Such  regulations  may 
provide  for  determination  of  the  costs  of  services  on  a  per  diem,  per 
unit,  per  capita,  or  other  basis,  may  provide  for  using  different 
methods  in  different  circumstances,  may  provide  for  the  use  of  esti- 
mates of  costs  of  particular  items  or  services,  may  provide  for  the 
establishment  of  limits  on  the  direct  or  indirect  overall  incurred 
costs  or  incurred  costs  of  specific  items  or  services  or  groups  of  items 
or  services  to  be  recognized  as  reasonable  based  on  estimates  of  the 
costs  necessary  in  the  efficient  delivery  of  needed  health  services  to 
individuals  covered  by  the  insurance  programs  established  under 
this  title,  and  may  provide  for  the  use  of  charges  or  a  percentage  of 
charges  where  this  method  reasonably  reflects  the  costs.  Such  regu- 
lations shall  (i)  take  into  account  both  direct  and  indirect  costs  of 
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providers  of  services  (excluding  therefrom  any  such  costs,  including 
standby  costs,  which  are  determined  in  accordance  with  regulations 
to  be  unnecessary  in  the  efficient  delivery  of  services  covered  by 
the  insurance  programs  established  under  this  title)  in  order  that, 
under  the  methods  of  determining  costs,  the  necessary  costs  of  effi- 
ciently delivering  covered  services  to  individuals  covered  by  the  in- 
surance programs  established  by  this  title  will  not  be  borne  by  indi- 
viduals not  so  covered,  and  the  costs  with  respect  to  individuals  not 
so  covered  will  not  be  borne  by  such  insurance  programs,  and  (ii) 
provide  for  the  making  of  suitable  retroactive  corrective  adjust- 
ments where,  for  a  provider  of  services  for  any  fiscal  period,  the 
aggregate  reimbursement  produced  by  the  methods  of  determining 
costs  proves  to  be  either  inadequate  or  excessive. 

[THE  INDENTATIONS  OF  THE  FOLLOWING  SUBPARA- 
GRAPHS ARE  REALIGNED  BY  THE  BILL  TO  CONFORM  TO 
THE  PRECEDING  SUBPARAGRAPH] 

(B)  Such  regulations  in  the  case  of  extended  care  services  fur- 
nished by  proprietary  facilities  shall  include  provision  for  specific 
recognition  of  a  reasonable  return  on  equity  capital,  including  nec- 
essary working  capital,  invested  in  the  facility  and  used  in  the  fur- 
nishing of  such  services,  in  lieu  of  other  allowances  to  the  extent 
that  they  reflect  similar  items.  The  rate  of  return  recognized  pur- 
suant to  the  preceding  sentence  for  determining  the  reasonable 
cost  of  any  services  furnished  in  any  fiscal  period  shall  not  exceed 
one  and  one-half  times  the  average  of  the  rates  of  interest,  for  each 
of  the  months  any  part  of  which  is  included  in  such  fiscal  period, 

)   on  obligations  issued  for  purchase  by  the  Federal  Hospital  Insur- 
ance Trust  Fund. 

(C)  Where  a  hospital  has  an  arrangement  with  a  medical  school 
|   under  which  the  faculty  of  such  school  provides  services  at  such 

hospital,  an  amount  not  in  excess  of  the  reasonable  cost  of  such 
services  to  the  medical  school  shall  be  included  in  determining  the 
reasonable  cost  to  the  hospital  of  furnishing  services — 

(i)  for  which  payment  may  be  made  under  part  A,  but  only 
DO  if- 

(I)  payment  for  such  services  as  furnished  under  such  ar- 
rangement would  be  made  under  part  A  to  the  hospital 
had  such  services  been  furnished  by  the  hospital,  and 

(II)  such  hospital  pays  to  the  medical  school  at  least  the 
reasonable  cost  of  such  services  to  the  medical  school,  or 

(ii)  for  which  payment  may  be  made  under  part  B,  by  only  if 
such  hospital  pays  to  the  medical  school  at  least  the  reasonable 
cost  of  such  services  to  the  medical  school. 

(D)  Where  (i)  physicians  furnish  services  which  are  either  inpa- 
'  tient  hospital  services  (including  services  in  conjunction  with  the 

I  teaching  programs  of  such  hospital)  by  reason  of  paragraph  (7)  of 
i  subsection  (b)  of  for  which  entitlement  exists  by  reason  of  clause 
j  (II)  of  section  [1832(a)(2)(B)(i)]  1832(a)(2)(B)(i),  and  (ii)  such  hospital 
I  (or  medical  school  under  arrangement  with  such  hospital)  incurs  no 
|  actual  cost  in  the  furnishing  of  such  services,  the  reasonable  cost  of 
such  services  shall  (under  regulations  of  the  Secretary)  be  deemed 
to  be  the  cost  such  hospital  or  medical  school  would  have  incurred 
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had  it  paid  a  salary  to  such  physicians  rendering  such  services  ap- 
proximately equivalent  to  the  average  salary  paid  to  all  physicians 
employed  by  such  hospital  (or  if  such  employment  does  not  exist, 
or  is  minimal  in  such  hospital,  by  similar  hospitals  in  a  geographic 
area  of  sufficient  size  to  assure  reasonable  inclusion  of  sufficient 
physicians  in  development  of  such  average  salary). 

(E)(i)  Such  regulations  shall  provide  that  any  determination  of 
reasonable  cost  with  respect  to  services  provided  by  hospital-based 
skilled  nursing  facilities  shall  be  made  on  the  basis  of  a  single 
standard  based  on  the  reasonableness  of  costs  incurred  by  free 
standing  skilled  nursing  facilities,  subject  to  such  adjustments  as 
the  Secretary  may  deem  appropriate. 

(ii)  Such  regulations  may,  in  the  case  of  skilled  nursing  facilities 
in  any  State,  provide  for  the  [uses]  use  of  rates,  developed  by  the 
State  in  which  such  facilities  are  located,  for  the  payment  of  the 
cost  of  skilled  nursing  facility  services  furnished  under  the  State's 
plan  approved  under  title  XIX  (and  such  rates  may  be  increased  by 
the  Secretary  on  a  class  or  size  of  institution  or  on  a  geographical 
basis  by  a  percentage  factor  not  in  excess  of  10  percent  to  take  into 
account  determinable  items  or  services  or  other  requirements 
under  this  title  not  otherwise  included  in  the  computation  of  such 
State  rates),  if  the  Secretary  finds  that  such  rates  are  reasonably 
related  to  (but  not  necessarily  limited  to)  analyses  undertaken  by 
such  State  of  costs  of  care  in  comparable  facilities  in  such  State. 

******* 

(I)  In  determining  such  reasonable  cost,  the  Secretary  may  not 
include  any  costs  incurred  by  a  provider  with  respect  to  any  serv- 
ices furnished  in  connection  with  matters  for  which  payment  may 
be  made  under  this  title  and  furnished  pursuant  to  a  contract  be- 
tween the  provider  and  any  of  its  subcontractors  which  is  entered 
into  after  the  date  of  the  enactment  of  this  subparagraph  and  the 
value  or  cost  of  which  is  [$10,000]  $50,000  or  more  over  a  twelve- 
month peroid  unless  the  contract  contains  a  clause  to  the  effect 
that— 

(i)  until  the  expiration  of  four  years  after  the  furnishing  of 
such  services  pursuant  to  such  contract,  the  subcontractor 
shall  make  available,  upon  written  request  [to  the  Secretary, 
or  upon  request  to  the  comptroller  General]  by  the  Secretary, 
or  upon  request  by  the  comptroller  General,  or  any  of  their  duly 
authorized  representatives,  the  contract,  and  books,  documents 
and  records  of  such  subcontractor  that  are  necessary  to  certify 
the  nature  and  extent  of  such  costs,  and 

(ii)  if  the  subcontractor  carries  out  any  of  the  duties  of  the 
contract  through  a  subcontract,  with  a  value  or  cost  of  $10,000 
or  more  over  a  twelve-month  period,  with  a  related  organiza- 
tion, such  subcontract  shall  contain  a  clause  to  the  effect  that 
until  the  expiration  of  four  years  after  the  furnishing  of  such 
services  pursuant  to  such  subcontract,  the  related  organization 
shall  make  available,  upon  written  request  [to  the  Secretary, 
or  upon  request  to  the  comptroller  General]  by  the  Secretary, 
or  upon  request  by  the  comptroller  General,  or  any  of  their  duly 
authorized  representatives,  the  subcontract,  and  books,  docu- 


1251 


ments  and  records  of  such  organization  that  are  necessary  to 

verify  the  nature  and^extent  of  such  costs. 
The  Secretary  shall  prescribe  in  regulation  criteria  and  procedures 
which  the  Secretary  shall  use  in  obtaining  access  to  books,  docu- 
ments, and  records  urider  clauses  required  in  contracts  and  subcon- 
tracts under  this  subparagraph.    N  y 

*  *  *  *  *      \     *  * 

(3)  If  the  bed  and  board  furnished  as  part  of  inpatient  hospital 
services  (including  inpatient  tuberculosis  hospital  services  and  in- 
patient psychiatric  hospital  services)  6r  post-hospital  extended  care 
services  is  in  accommodations  other  than,  but  not  more  expensive 
than,  semi-private  accommodations  and  the  use  of  such  other  ac- 
commodations rather  than  semi-private  accommodations  was  nei- 
ther at  the  request  of  the  patient  nor  for  a  reason  which  the  Secre- 
tary determines  is  consistent  with  the  purposes  of  this  title,  the 
amount  of  the  payment  with  respect  to  such  bed  and  board  under 
part  A  shall  be  the  amount  otherwise  payable  under  this  title  for 
such  bed  and  board  furnished  in  [semiprivate]  semi-private  ac- 
commodations minus  the  difference  between  the  charge  customar- 
ily made  by  the  hospital  or  skilled  nursing  facility  for  bed  and 
board  in  semi-private  accommodations  and  the  charge  customarily 
made  by  it  for  bed  and  board  in  the  accommodations  furnished. 

******* 

Institutional  Planning 

(z)  An  overall  plan  and  budget  of  a  hospital,  skilled  nursing  fa- 
cility, comprehensive  outpatient  rehabilitation  facility,166  or  home 
health  agency  shall  be  considered  sufficient  if  it — 

(1)  provides  for  an  annual  operating  budget  which  includes 
all  anticipated  income  and  expenses  related  to  items  which 
would,  under  generally  accepted  accounting  principles,  be  con- 
sidered income  and  expense  items  (except  that  nothing  in  this 
paragraph  shall  require  that  there  be  prepared,  in  connection 
with  any  budget,  an  item-by-item  identification  of  the  compo- 
nents of  each  type  of  anticipated  expenditure  or  income); 

(2)  (A)  provides  for  a  capital  expenditures  plan  for  at  least  a 
3-year  period  (including  the  year  to  which  the  operating  budget 
described  in  [subparagraph]  paragraph  (1)  is  applicable) 
which  includes  and  identifies  in  detail  the  anticipated  sources 
of  financing  for,  and  the  objectives  of,  each  anticipated  expend- 
iture in  excess  of  $600,000  (or  such  lesser  amount  as  may  be 
established  by  the  State  under  section  1122(g)(1)  in  which  the 
hospital  is  located)  related  to  the  acquisition  of  land,  the  im- 
provement of  land,  buildings,  and  equipment,  and  the  replace- 
ment, modernization,  and  expansion  of  the  buildings  and 
equipment  which  would,  under  generally  accepted  accounting 
principles,  be  considered  capital  items; 

(B)  provides  that  such  plan  is  submitted  to  the  agency  desig- 
nated under  section  1122(b),  or  if  no  such  agency  is  designated, 
to  the  appropriate  health  planning  agency  in  the  State  (but 
this  subparagraph  shal  not  apply  in  the  case  of  a  facility 
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exempt  from  review  under  section  1122  by  reason  of  section 
11220)); 


Rural  Health  Clinic  Services 

(aa)(l)  The  term  "rural  health  clinic  services''  means — 

(A)  physicians'  seryices  and  such  services  and  supplies  as  are 
covered  under  section  1861(s)(2)(A)  if  furnished  as  an  incident 
to  a  physician's  professional  service  and  items  and  services  de- 
scribed in  section  1861(s)(10), 

(B)  such  services  furnished  by  a  physician  assistant  or  by  a 
nurse  practitioner  and  such  services  and  supplies  furnished  as 
an  incident  to  his  service  as  would  otherwise  be  covered  if  fur- 
nished by  a  physician  or  as  an  incident  to  a  physician's  service, 
and 

(C)  in  the  case  of  a  rural  health  clinic  located  in  an  area  in 
which  there  exists  a  shortage  of  home  health  agencies,  part- 
time  or  intermittent  nursing  care  and  related  medical  supplies 
(other  than  drugs  and  biologicals)  furnished  by  a  registered 
professional  nurse  or  licensed  practical  nurse  to  a  homebound 
individual  under  a  written  plan  of  treatment  (i)  established 
and  periodically  reviewed  by  a  physician  described  in  para- 
graph (2)(B),  or  (ii)  established  by  a  nurse  practitioner  or  physi- 
cian assistant  and  periodically  reviewed  and  approved  by  a 
physician  described  in  paragraph  (2)(B), 

when  furnished  to  an  individual  as  an  outpatient  of  a  rural  health 
clinic. 

(2)  The  term  "rural  health  clinic"  means  a  facility  which — 

(A)  is  primarily  engaged  in  furnishing  to  outpatients  services 
described  in  subparagraphs  (A)  and  (B)  of  paragraph  (1); 

(B)  in  the  case  of  a  facility  which  is  not  a  physician-directed 
clinic,  has  an  arrangement  (consistent  with  the  provisions  of 
State  and  local  law  relative  to  the  practice,  performance,  and 
delivery  of  health  services)  with  one  or  more  physicians  (as  de- 
fined in  subsection  (r)(l))  under  which  provision  is  made  for  the 
periodic  review  by  such  physicians  of  covered  services  fur- 
nished by  physician  assistants  and  nurse  practitioners,  the  su- 
pervision and  guidance  by  such  physicians  of  physician  assis- 
tants and  nurse  practitioners,  the  preparation  by  such  physi- 
cians of  such  medical  orders  for  care  and  treatment  of  clinic 
patients  as  may  be  necessary,  and  the  availability  of  such  phy- 
sicians for  such  referral  of  and  consultation  for  patients  as  is 
necessary  and  for  advice  and  assistance  in  the  management  of 
medical  emergencies;  and,  in  the  case  of  a  physician-directed 
clinic,  has  one  or  more  of  its  staff  physicians  perform  the  activ- 
ities accomplished  through  such  an  arrangement; 

(C)  maintains  clinical  records  on  all  patients; 

(D)  has  arrangements  with  one  or  more  hospitals,  having 
agreements  in  effect  under  section  1866,  for  the  referral  and 
admission  of  patients  requiring  inpatient  services  or  such  diag- 
nostic or  other  specialized  services  as  are  not  available  at  the 
clinic; 
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(E)  has  written  policies,  which  are  developed  with  the  advice 
of  (and  with  provision  for  review  of  such  policies  from  time  to 
time  by)  a  group  of  professional  personnel,  including  one  or 
more  physicians  and  one  or  more  physician  assistants  or  nurse 
practitioners,  to  govern  those  services  described  in  paragraph 
(1)  which  it  furnishes; 

(F)  has  a  physician,  physician  assistant,  or  nurse  practitioner 
responsible  for  the  execution  of  policies  described  in  a  subpara- 
graph (E)  and  relating  to  the  provision  of  the  clinic's  services; 

(G)  directly  provides  routine  diagnostic  services,  including 
clinical  laboratory  services,  as  prescribed  in  regulations  by  the 
Secretary,  and  has  prompt  access  to  additional  diagnostic  serv- 
ices from  facilities  meeting  requirements  under  this  title; 

(H)  in  compliance  with  State  and  Federal  law,  has  available 
for  administering  to  patients  of  the  clinic  at  least  such  drugs 
and  biologicals  as  are  determined  by  the  Secretary  to  be  neces- 
sary for  the  treatment  of  emergency  cases  (as  defined  in  regu- 
lations) and  has  appropriate  procedures  or  arrangements  for 
storing,  administering,  and  dispensing  any  drugs  and  biologi- 
cals; 

(I)  has  appropriate  procedures  for  review  of  [ultilization] 
utilization  of  clinic  services  to  the  extent  that  the  Secretary 
determines  to  be  necessary  and  feasible;  and 

(J)  meets  such  other  requirements  as  the  Secretary  may  find 
necessary  in  the  interest  of  the  health  and  safety  of  the  indi- 
viduals who  are  furnished  services  by  the  clinic. 


Comprehensive  Outpatient  Rehabilitation  Facility  Services 

(cc)(l)  The  term  "comprehensive  outpatient  rehabilitation  facility 
services''  means  the  following  items  and  services  furnished  by  a 
physician  or  other  qualified  professional  personnel  (as  defined  in 
regulations  by  the  Secretary)  to  an  individual  who  is  an  outpatient 
of  a  comprehensive  outpatient  rehabilitation  facility  under  a  plan 
(for  furnishing  such  items  and  services  to  such  individual)  estab- 
lished and  periodically  reviewed  by  a  physician — 

(A)  physicians'  services; 

(B)  physical  therapy,  occupational  therapy,  speech  pathology 
services,  and  respiratory  therapy; 

(C)  prosthetic  and  orthotic  devices,  including  testing,  fitting, 
or  training  in  the  use  of  prosthetic  and  orthotic  devices; 

(D)  social  and  psychological  services; 

(E)  nursing  care  provided  by  or  under  the  supervision  of  a 
registered  professional  nurse; 

(F)  drugs  and  biologicals  which  cannot,  as  determined  in  ac- 
cordance with  regulations,  be  [self  administered]  self-admin- 
istered; 

(G)  supplies,  appliances,  and  equipment,  including  the  pur- 
chase or  rental  of  equipment;  and 

(H)  such  other  items  and  services  as  are  medically  necessary 
for  the  rehabilitation  of  the  patient  and  are  ordinarily  fur- 
nished by  comprehensive  outpatient  rehabilitation  facilities, 
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excluding,  however,  any  item  or  service  if  it  would  not  be  included 
under  subsection  (b)  if  furnished  to  an  inpatient  of  a  hospital. 

(2)  The  term  "comprehensive  outpatient  rehabilitation  facility" 
means  a  facility  which — 

(A)  is  primarily  engaged  in  providing  (by  or  under  the  super- 
vision of  physicians)  diagnostic,  therapeutic,  and  restorative 
services  to  outpatients  for  the  rehabilitation  of  injured,  dis- 
abled, or  sick  persons; 

(B)  provides  at  least  the  following  comprehensive  outpatient 
rehabilitation  services:  (i)  physicians'  services  (rendered  by 
physicians,  as  defined  in  section  1861(r)(l),  who  are  available  at 
the  facility  on  a  full-  or  part-time  basis);  (ii)  physical  therapy; 
and  (iii)  social  or  psychological  services; 

(C)  maintains  clinical  records  on  all  patients; 

(D)  has  policies  established  by  a  group  of  professional  person- 
nel (associated  with  the  facility)  including  one  or  more  physi- 
cians defined  in  subsection  (r)(l)  to  govern  the  comprehensive 
outpatient  rehabilitation  services  it  furnishes,  and  provides  for 
the  carrying  out  of  such  policies  by  a  full-  or  part-time  physi- 
cian referred  to  in  subparagraph  (B)(i); 

(E)  has  a  requirement  that  every  patient  must  be  under  the 
care  of  a  physician; 

(F)  in  the  case  of  a  facility  in  any  State  in  which  State  or 
applicable  local  law  provides  for  the  licensing  of  facilities  of 
this  nature  (i)  is  licensed  pursuant  to  such  law,  or  (ii)  is  ap- 
proved by  the  agency  of  such  State  or  locality,  responsible  for 
licensing  facilities  of  this  nature,  as  meeting  the  [standard  es- 
tablishment] standards  established  for  such  licensing; 

*  *  *  *  *  *  * 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  Notwithstanding  any  other  provisions  of  this  title, 
no  payment  may  be  made  under  part  A  or  part  B  for  any  expenses 
incurred  for  items  or  services — 

(1)(A)  *  *  * 

******* 

(12)  where  such  expenses  are  for  services  in  connection  with 
the  care,  treatment,  filling,  removal,  or  replacement  of  teeth  or 
structures  directly  supporting  teeth,  except  that  payment  may 
be  made  under  part  A  in  the  case  of  inpatient  hospital  services 
in  connection  with  the  provision  of  such  dental  services  if  the 
individual,  because  of  his  underlying  medical  condition  and 
clinical  status  or  because  of  the  severity  of  the  dental  proce- 
dure, [,]  requires  hospitalization  in  connection  with  the  provi- 
sion of  such  services; 

******* 

(b)(1)  Payment  under  this  title  may  not  be  made  with  respect  to 
any  item  or  service  to  the  extent  that  payment  has  been  made,  or 
can  reasonably  be  expected  to  be  made  promptly  (as  determined  in 
accordance  with  regulations),  with  respect  to  such  item  or  service, 
under  a  workmen's  compensation  law  of  the  United  States  or  a 
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State  or  under  an  automobile  or  liability  insurance  policy  or  plan 
(including  a  self-insured  plan)  or  under  no  fault  insurance.  Any 
payment  under  this  title  with  respect  to  any  item  or  service  shall 
be  conditioned  on  reimbursement  to  the  appropriate  Trust  Fund  es- 
tablished by  this  title  when  notice  or  other  information  is  received 
that  payment  for  such  item  or  service  has  been  or  may  be  made 
under  such  a  law  or  plan,  policy,  plan,  or  insurance.  The  United 
States  may  recover  the  amount  of  any  such  payment  under  this  title 
by  bringing  an  action  against  the  entity  responsible  for  payment 
under  such  a  law,  policy,  plan,  or  insurance  (if  the  entity  would  be 
required  to  make  payment  if  an  appropriate  claim  were  pursued,  but 
only  to  the  extent  that  the  entity  has  not  already  made  payment),  by 
bringing  an  action  against  the  entity  to  which  payment  has  been  so 
made  (if  the  entity  is  other  than  the  individual  entitled  to  benefits 
under  this  title),  or  by  joining  or  intervening  in  any  action  related 
to  the  events  that  gave  rise  to  the  need  for  the  item  or  service,  and 
shall  be  subrogated  (to  the  extent  of  the  payment  under  this  title)  to 
any  right  of  the  individual  or  any  other  entity  to  payment  under 
such  a  law,  policy,  plan,  or  insurance.  The  Secretary  may  waive  the 
provisions  of  this  subsection  in  the  case  of  an  individual  claim  if  he 
determines  that  the  probability  of  recovery  or  amount  involved  in 
such  claim  does  not  warrant  the  pursuing  of  the  claim. 

(2)(A)  In  the  case  of  an  individual  who  is  entitled  to  benefits 
under  part  A  or  is  eligible  to  enroll  under  part  B  solely  by  reason 
of  section  226A,  payment  under  this  title  may  not  be  made,  except 
as  provided  in  subparagraph  (B),  with  respect  to  any  item  or  serv- 
ice furnished  during  the  period  described  in  subparagraph  (C)  to 
the  extent  that  payment  with  respect  to  expenses  for  such  item  or 
service  (i)  has  been  made  under  any  group  health  plan  (as  defined 
in  162(i)(2)  of  the  Internal  Revenue  Code  of  1954)  or  (ii)  the  Secre- 
tary determines  will  be  made  under  such  a  plan  as  promptly  as 
would  otherwise  be  the  case  if  payment  were  made  by  the  Secre- 
tary under  this  title. 

(B)  Any  payment  under  this  title  with  respect  to  any  item  or 
service  furnished  to  an  individual  described  in  subparagraph  (A) 
during  the  period  described  in  subparagraph  (C)  shall  be  condition- 
ed on  reimbursement  to  the  appropriate  Trust  Fund  established  by 
this  title  when  notice  or  other  information  is  received  that  pay- 
ment for  such  item  or  service  has  been  or  may  be  made  under  a 
plan  described  in  subparagraph  (A).  The  United  States  may  recover 
the  amount  of  any  such  payment  under  this  title  by  bringing  an 
action  against  the  entity  responsible  for  payment  under  such  a  plan 
(if  the  entity  would  be  required  to  make  payment  if  an  appropriate 
claim  were  pursued,  but  only  to  the  extend  that  the  entity  has  not 
already  made  payment),  by  bringing  an  action  against  the  entity  to 
which  payment  has  been  so  made  (if  the  entity  is  other  than  the  in- 
dividual entitled  to  benefits  under  this  title),  or  by  joining  or  inter- 
vening in  any  action  related  to  the  events  that  gave  rise  to  the  need 
for  the  item  or  service,  and  shall  be  subrogated  (to  the  extent  of  the 
payment  under  this  title)  to  any  right  of  the  individual  or  any  other 
entity  to  payment  under  such  a  plan.  The  Secretary  may  waive  the 
provisions  of  this  subparagraph  in  the  case  of  an  individual  claim  if 
he  determines  that  the  probability  of  recovery  or  amount  involved 
in  such  claims  does  not  warrant  the  pursuing  of  the  claim. 
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(C)  The  provisions  of  subparagraph  (A)  and  (B)  shall  apply  to  an 
individual  only  during  the  12-month  period  which  begins  with  the 
earlier  of— 

(i)  the  month  in  which  a  regular  course  of  renal  dialysis  is 
initiated,  or 

(ii)  in  the  case  of  an  individual  who  receives  a  kidney  trans- 
plant, the  first  month  in  which  he  would  be  eligible  for  bene- 
fits under  this  title  (if  he  had  filed  an  application  for  such 
benefits)  under  the  provisions  of  section  226A(b)(l)(B). 

(D)  Where  payment  for  an  item  or  service  under  such  plan  is  less 
than  the  amount  of  the  charge  for  such  item  or  service,  payment 
may  be  made  under  this  title  (without  regard  to  deductibles  and  co- 
insurance under  this  title)  for  the  remainder  of  such  charge,  but — 

(i)  such  payment  under  this  title  may  not  exceed  an  amount 
which  would  be  payable  under  this  title  for  such  item  or  serv- 
ice in  the  absence  of  such  group  health  plan;  and 

(ii)  such  payment  under  this  title,  when  combined  with  the 
amount  payable  under  such  plan,  may  not  exceed  the  com- 
bined amount  which  would  have  been  payable  under  this  title 
and  such  plan  if  this  paragraph  were  not  in  effect.". 

(3)(A)(i)  Payment  under  this  title  may  not  be  made,  except  as  pro- 
vided in  clause  (ii),  with  respect  to  any  item  or  service  furnished  in 
any  month  during  the  period  described  in  clause  (iii)  to  an  individ- 
ual who  is  over  64  but  under  70  years  of  age  during  any  part  of 
such  month  (or  to  the  spouse  of  such  individual,  if  the  spouse  is 
over  64  but  under  70  years  of  age)  who  is  employed  at  the  time 
such  item  or  service  is  furnished  to  the  extent  that  payment  with 
respect  to  expenses  for  such  item  or  service  has  been  made,  or  can 
reasonably  be  expected  to  be  made,  under  a  group  health  plan  (as 
defined  in  clause  (iv))  under  which  such  individual  is  covered  by 
reason  of  such  employment. 

(ii)  Any  payment  under  this  title  with  respect  to  any  item  or 
service  during  the  period  described  in  clause  (iii)  shall  be  condition- 
ed on  reimbursement  to  the  appropriate  Trust  fund  established  by 
this  title  when  notice  or  other  information  is  received  that  pay- 
ment for  such  item  or  service  has  been  or  may  be  made  under  a 
group  health  plan.  The  United  States  may  recover  the  amount  of 
any  such  payment  under  this  title  by  bringing  an  action  against  the 
entity  responsible  for  payment  under  such  a  plan  (if  the  entity 
would  be  required  to  make  payment  if  an  appropriate  claim  were 
pursued,  but  only  to  the  extent  that  the  entity  has  not  already  made 
payment),  by  bringing  an  action  against  the  entity  to  which  payment 
has  been  so  made  (if  the  entity  is  other  than  the  individual  entitled 
to  benefits  under  this  title),  or  by  joining  or  intervening  in  any 
action  related  to  the  events  that  gave  rise  to  the  need  for  the  item  or 
service,  and  shall  be  subrogated  (to  the  extent  of  the  payment  under 
this  title)  to  any  right  of  the  individual  or  any  other  entity  to  pay- 
ment under  such  a  plan.  The  secretary  may  waive  the  provisions  of 
this  clause  in  the  case  of  an  individual  claim  if  he  determines  that 
the  probability  of  recovery  or  amount  involved  in  such  claim  does 
not  warrant  the  pursuing  of  the  claim. 

(iii)  The  provisions  of  clauses  (i)  and  (ii)  shall  apply  to  an  individ- 
ual only  for  the  period  beginning  with  the  month  in  which  such  in- 
dividual becomes  entitled  to  benefits  under  this  title  under  section 
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226(a)  and  ending  with  the  month  before  the  month  in  which  such 
individual  attains  the  age  of  70  and  shall  not  include  any  month 
for  which  the  individual  would,  upon  application,  be  entitled  to 
benefits  under  section  226A. 

******* 

CONSULTATION  WITH  STATE  AGENCIES  AND  OTHER  ORGANIZATIONS  TO 
DEVELOP  CONDITIONS  OF  PARTICIPATION  FOR  PROVIDERS  OF  SERVICES 

Sec.  1863.  In  carrying  out  his  functions,  relating  to  determina- 
tion of  conditions  of  participation  by  providers  of  services,  under 
subsections  (e)(9),  (f)(4),  [(g)(4),]  [QXID,]  (jXW,  (0X6),  (cc)(2)(I),  and 
(dd)(2)  of  section  1861,  or  by  ambulatory  surgical  centers  under  sec- 
tion 1832(a)(2)(F)(i),  the  Secretary  shall  consult  with  [the  Health 
Insurance  Benefits  Advsory  Council  established  by  section  1867,  ap- 
propriate State  agencies,]  appropriate  State  agencies,  and  recog- 
nized national  listing  or  accrediting  bodies,  and  may  consult  with 
appropriate  local  agencies.  Such  conditions  prescribed  under  any  of 
such  subsections  may  be  varied  for  different  areas  or  different 
classes  of  institutions  or  agencies  and  may,  at  the  request  of  a 
State,  provide  higher  requirements  for  such  State  than  for  other 
States;  except  that,  in  the  case  of  any  State  or  political  subdivision 
of  a  State  which  imposes  higher  requirements  on  institutions  as  a 
condition  to  the  purchase  of  services  (or  of  certain  specified  serv- 
ices) in  such  institutions  under  a  State  plan  approved  under  title  I, 
XVI,  or  XIX,  the  Secretary  shall  impose  like  requirements  as  a 
condition  to  the  payment  for  services  (or  for  the  services  specified 
by  the  State  or  subdivision)  in  such  institutions  in  such  State  or 
subdivision. 

USE  OF  STATE  AGENCIES  TO  DETERMINE  COMPLIANCE  BY  PROVIDERS  OF 
SERVICES  WITH  CONDITIONS  OF  PARTICIPATION 

Sec.  1864.  (a) 

******* 

(c)  The  Secretary  is  authorized  to  enter  an  agreement  with  any 
State  under  which  the  appropriate  State  or  local  agency  which  per- 
forms the  certification  function  described  in  subsection  (a)  will 
survey,  on  a  selective  sample  basis  (or  where  the  Secretary  finds 
that  a  survey  is  appropriate  because  of  substantial  allegations  of 
the  existence  of  a  significant  deficiency  or  deficiencies  which 
would,  if  found  to  be  present,  adversely  affect  health  and  safety  of 
patients),  hospitals  which  have  an  agreement  with  the  Secretary 
under  section  1866  and  which  are  accredited  by  the  Joint  Commis- 
sion on  [the]  Accreditation  of  Hospitals.  The  Secretary  shall  pay 
for  such  services  in  the  manner  prescribed  in  subsection  (b). 

EFFECT  OF  ACCREDITATION 

Sec.  1865.  (a)  Except  as  provided  in  subsection  (b)  and  the  second 
sentence  of  section  1863,  if— 

(1)  an  institution  is  accredited  as  a  hospital  by  the  Joint 
Commission  on  Accreditation  of  Hospitals,  and 
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(2)  such  institution  (if  it  is  included  within  a  survey  de- 
scribed in  section  1864(c))  authorizes  the  Commission  to  release 
to  the  Secretary  [on  a  confidential  basis]  upon  his  request  (or 
such  State  agency  as  the  Secretary  may  designate)  a  copy  of 
the  most  current  accreditation  survey  of  such  institution  made 
by  such  Commission, 

then,  such  institution  shall  be  deemed  to  meet  the  requirements  of 
the  numbered  paragraphs  of  section  1861(e);  except — 

(3)  paragraph  (6)  thereof,  and 

(4)  any  standard,  promulgated  by  the  Secretary  pursuant  to 
paragraph  (9)  thereof,  which  is  higher  than  the  requirements 
prescribed  for  accreditation  by  such  Commission. 

If  such  Commission,  as  a  condition  for  accreditation  of  a  hospital, 
requires  a  utilization  review  plan  (or  imposes  another  requirement 
which  serves  substantially  the  same  purpose)  or  imposes  a  standard 
which  the  Secretary  determines  is  at  least  equivalent  to  the  stand- 
ard promulgated  by  the  Secretary  as  described  in  paragraph  (4)  of 
this  subsection,  the  Secretary  is  authorized  to  find  that  all  institu- 
tions so  accredited  by  such  Secretary  comply  also  with  section 
1861(e)(6)  or  the  standard  described  in  such  paragraph  (4),  as  the 
case  may  be.  In  addition,  if  the  Secretary  finds  that  accreditation 
of  an  [institution  or  agency]  entity  by  the  American  Osteopathic 
Association  or  any  other  national  accreditation  body  provides  rea- 
sonable assurance  that  any  or  all  of  the  conditions  of  [section 
1861(e),  0*),  (o),  or  (dd);]  section  1832(a)(2)(F)(i),  1861(e),  1861(j), 
1861(0),  or  1861(p)(4)(A)  or  (B),  paragraphs  (11)  and  (12)  of  section 
1861(s),  or  section  1861(aa)(2),  1861(cc)(2),  or  1861(dd)(2),  hospital  as 
the  case  may  be,  are  met,  he  may,  to  the  extent  he  deems  it  appro- 
priate, treat  such  [institution  or  agency]  entity  as  meeting  the 
condition  or  conditions  with  respect  to  which  he  made  such  finding. 
The  Secretary  may  not  disclose  any  accreditation  survey  made  and 
released  to  him  by  the  Joint  Commission  on  Accreditation  of  Hospi- 
tals, the  American  Osteopathic  Association,  or  any  other  national 
accreditation  body,  of  an  entity  accredited  by  such  body. 

******* 

AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (a)(1)  [Any  provider]  subject  to  paragraph  (4),  any 
provider  of  services  (except  a  fund  designated  for  purposes  of  sec- 
tion 1814(g)  and  section  1835(e))  shall  be  qualified  to  participate 
under  this  title  and  shall  be  eligible  for  payments  under  this  title  if 
it  files  with  the  Secretary  an  agreement — 

(A)  not  to  charge,  except  as  provided  in  paragraph  (2),  any 
individual  or  any  other  person  for  items  or  services  for  which 
such  individual  is  entitled  to  have  payment  made  under  this 
title  (or  for  which  he  would  be  so  entitled  if  such  provider  of 
services  had  complied  with  the  procedural  and  other  require- 
ments under  or  pursuant  to  this  title  or  for  which  such  provid- 
er is  paid  pursuant  to  the  provisions  of  section  1814(e)), 

(B)  not  to  charge  any  individual  or  any  other  person  for 
items  or  services  for  which  such  individual  is  not  entitled  to 
have  payment  made  under  this  title  because  payment  for  ex- 
penses incurred  for  such  items  or  services  may  not  be  made  by 
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reason  of  the  provisions  of  paragraph  (1)  or  (9)  of  section 
1862(a),  but  only  if  (i)  such  individual  was  without  fault  in  in- 
curring such  expenses  and  (ii)  the  Secretary's  determination 
that  such  payment  may  not  be  made  for  such  items  and  serv- 
ices was  made  after  the  third  year  following  the  year  in  which 
notice  of  such  payment  was  sent  to  such  individual;  except  that 
the  Secretary  may  reduce  such  three-year  period  to  not  less 
than  one  year  if  he  finds  such  reduction  is  consistent  with  the 
objectives  of  this  title, 

(C)  to  make  adequate  provision  for  return  (or  other  disposi- 
tion, in  accordance  with  regulations)  of  any  moneys  incorrectly 
collected  from  such  individual  or  other  person, 

(D)  to  promptly  notify  the  Secretary  of  its  employment  of  an 
individual  who,  at  any  time  during  the  year  preceding  such 
employment,  was  employed  in  a  managerial,  accounting,  audit- 
ing, or  similar  capacity  (as  determined  by  the  Secretary  by  reg- 
ulation) by  an  agency  or  organization  which  serves  as  a  fiscal 
intermediary  or  carrier  (for  purposes  of  part  A  or  part  B,  or 
both,  of  this  title)  with  respect  to  the  provider, 

(E)  to  release  data  with  respect  to  patients  of  such  provider 
upon  request  to  an  organization  having  a  contract  with  the 
Secretary  under  part  B  of  title  XI  as  may  be  necessary  (i)  to 
allow  such  organization  to  carry  out  its  functions  under  such 
contract,  or  (ii)  to  allow  such  organization  to  carry  out  similar 
review  functions  under  any  contract  the  organization  may 
have  with  a  private  or  public  agency  paying  for  health  care  in 
the  same  area  with  respect  to  patients  who  authorize  release  of 
such  data  for  such  [purposes]  purposes, 

(F)  in  the  case  of  hospitals  which  provide  inpatient  hospital 
services  for  which  payment  may  be  made  under  subsection  [(c) 
or  (d)]  (b),  (c),  or  (d)  of  section  1886,  to  maintain  an  agreement 
with  a  professional  standards  review  organization  (if  there  is 
such  an  organization  in  existence  in  the  area  in  which  the  hos- 
pital is  located  as  of  July  1,  1983)  or  a  utilization  and  quality 
control  peer  review  organization  (if  there  is  such  an  organiza- 
tion which  has  a  contract  with  the  Secretary  under  part  B  of 
title  XI  for  the  area  in  which  the  hospital  is  located)  under 
which  the  organization  will  perform  functions  under  that  part 
with  respect  to  the  review  of  the  validity  of  diagnostic  informa- 
tion provided  by  such  hospital,  the  completeness,  adequacy, 
and  quality  of  care  provided,  the  appropriateness  of  admissions 
and  discharges,  and  the  appropriateness  of  care  provided  for 
which  additional  payments  are  sought  under  section  1886(d)(5), 
with  respect  to  inpatient  hospital  services  for  which  payment 
may  be  made  under  part  A  of  this  title  (and  for  purposes  of 
payment  under  this  title,  the  cost  of  such  agreement  to  the 
hospital  shall  be  considered  a  cost  incurred  by  such  hospital  in 
providing  inpatient  services  under  part  A,  and  (i)  shall  be  paid 
directly  by  the  Secretary  to  such  organization  on  behalf  of  such 
hospital  in  accordance  with  a  rate  per  review  established  by 
the  Secretary,  (ii)  shall  be  transferred  from  the  Federal  Hospi- 
tal Insurance  Trust  Fund,  without  regard  to  amounts  appropri- 
ated in  advance  in  appropriation  Acts,  in  the  same  manner  as 
transfers  are  made  for  payment  for  services  provided  directly 
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to  beneficiaries,  (iii)  shall  be  not  less  than  an  amount  which  re- 
flects the  rates  per  review  established  in  fiscal  year  1982  for 
both  direct  and  administrative  costs  (adjusted  for  inflation), 
and  (iv)  shall  not  be  less  in  the  aggregate  for  a  fiscal  year  than 
the  aggregate  amount  expended  in  fiscal  year  1982  for  direct 
and  administrative  costs  (adjusted  for  inflation)  of  such  re- 
views, 

******* 

(2)(A)  A  provider  of  services  may  charge  such  individual  or 
other  person  (i)  the  amount  of  any  deduction  or  coinsurance 
amount  imposed  pursuant  to  section  1813(a)(1),  (a)(3),  or  (a)(4)  sec- 
tion 1833(b),  or  section  1861(y)(3)  with  respect  to  such  items  and 
services  (not  in  excess  of  the  amount  customarily  charged  for  such 
items  and  services  by  such  provider),  and  (ii)  an  amount  equal  to  20 
per  centum  of  the  reasonable  charges  for  such  items  and  services 
(not  in  excess  of  20  per  centum  of  the  amount  customarily  charged 
for  such  items  and  services  by  such  provider)  for  which  payment  is 
made  under  part  B  (but  in  the  case  of  items  and  services  furnished 
to  individuals  with  end-stage  renal  disease,  an  amount  equal  to  20 
percent  of  the  estimated  amounts  for  such  items  and  services  calcu- 
lated on  the  basis  established  by  the  Secretary).  In  the  case  of 
items  and  services  described  in  section  1833(c),  clause  (ii)  of  the  pre- 
ceding sentence  shall  be  applied  by  substituting  for  20  percent  the 
proportion  which  is  appropriate  under  such  section.  A  provider  of 
services  may  not  impose  a  charge  under  clause  (ii)  of  the  first  sen- 
tence of  this  subparagraph  with  respect  to  items  and  services  de- 
scribed in  section  1861(s)(10)  and  with  respect  to  diagnostic  labora- 
tory tests  for  which  payment  is  made  under  part  B. 

******* 

(4)(A)  A  hospital  shall  be  qualified  to  participate  under  this  title 
and  shall  be  eligible  for  payments  under  this  title  only  if  it  provides 
(in  the  agreement  filed  with  the  Secretary  under  paragraph  (1))  that 
any  physician  who — 

(i)  is  on  the  medical  staff  of  the  hospital  (courtesy  or  other- 
wise) and 

(ii)  furnishes  services  to  inpatients  in  the  hospital, 

must  enter  into  an  agreement  described  in  subparagraph  (B)  in  a 

manner  established  by  the  Secretary. 

(B)  A  physician's  agreement  referred  to  in  subparagraph  (A)  is 
an  agreement  by  the  physician  not  to  impose  any  charge  or  re- 
ceive payment  for  any  services  which  are  furnished  to  an  inpa- 
tient in  the  hospital  for  which  payment  may  be  made  under 
part  B  except  on  the  basis  of  an  assignment  in  section 
1842(b)(3)(B)(ii)  or  under  the  procedure  described  in  section 
1870(f)(1). 

(b)  An  agreement  with  the  Secretary  under  this  section  may  be 
terminated — 

(1)  by  the  provider  of  services  at  such  time  and  upon  such 
notice  to  the  Secretary  and  the  public  as  may  be  provided  in 
regulations,  except  that  notice  of  more  than  6  months  shall  not 
be  required,  or 
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(2)  by  the  Secretary  at  such  time  and  upon  such  reasonable 
notice  to  the  provider  of  services  and  the  public  as  may  be 
specified  in  regulations,  but  only  after  the  Secretary  has  deter- 
mined (A)  that  such  provider  of  services  is  not  complying  sub- 
stantially with  the  provisions  of  such  agreement,  or  with  the 
provisions  of  this  title  and  regulations  thereunder,  or  (B)  that 
such  provider  of  services  no  longer  substantially  meets  the  ap- 
plicable provisions  of  section  1861,  or  (C)  that  such  provider  of 
services  has  failed  (i)  to  provide  such  information  as  the  Secre- 
tary finds  necessary  to  determine  whether  payments  are  or 
were  due  under  this  title  and  the  amounts  thereof,  or  has  re- 
fused to  permit  such  examination  of  its  final  and  other  records 
by  or  on  behalf  of  the  Secretary  as  may  be  necessary  to  verify 
such  information,  or  (ii)  to  supply  (within  such  period  as  may 
be  specified  by  the  Secretary  in  regulations)  upon  request  spe- 
cifically addressed  to  such  provider  by  the  Secretary  (I)  full 
and  complete  information  as  to  the  ownership  of  a  subcontrac- 
tor (as  defined  by  the  Secretary  in  regulations)  with  whom 
such  provider  has  had,  during  the  previous  twelve  months, 
business  transactions  in  an  aggregate  amount  in  excess  of 
$25,000,  and  (II)  full  and  complete  information  as  to  any  sig- 
nificant business  transactions  (as  defined  by  the  Secretary  in 
regulations),  occurring  during  the  five-year  period  ending  on 
the  date  of  such  request,  between  such  provider  and  any 
wholly  owned  supplier  or  between  such  provider  and  any  sub- 
contractor, or  (D)  that  such  provider  has  made  or  caused  to  be 
made,  any  false  statement  or  representation  of  a  material  fact 
for  use  in  an  application  for  payment  under  this  title  or  for  use 
in  determining  the  right  to  a  payment  under  this  title  or  (E) 
that  such  provider  has  submitted,  or  caused  to  be  submitted, 
requests  for  payment  under  this  title  of  amounts  for  rendering 
services  substantially  in  excess  of  the  costs  incurred  by  such 
provider  for  rendering  such  services,  or  (F)  that  such  provider 
has  furnished  services  or  supplies  which  are  determined  by  the 
Secretary  to  be  substantially  in  excess  of  the  needs  of  individ- 
uals or  to  be  of  a  quality  which  fails  to  meet  professionally  rec- 
ognized standards  of  health  care,  or  (G)  that  such  provider  (at 
the  time  the  agreement  was  entered  into)  did  not  fully  and  ac- 
curately make  any  disclosure  required  of  it  by  section  1126(a), 
or  that  any  person  who  has  a  direct  or  indirect  ownership  or 
control  interest  of  5  percent  of  more  in  such  provider,  or  who  is 
an  officer,  director,  agent,  or  managing  employee  (as  defined  in 
section  1126(b))  of  such  provider,  is  a  person  described  in  section 
1126(a)(2),  or  (H)  that  such  provider  (in  the  case  of  a  hospital)  is 
not  complying  with  the  provisions  of  the  agreement  specified  in 
subsection  (a)(4). 

[THE  INDENTATIONS  OF  THE  FOLLOWING  PARAGRAPHS 
ARE  REALIGNED  BY  THE  BILL  TO  CONFORM  TO  THE 
PRECEDING  PARAGRAPH] 

Any  termination  shall  be  applicable — 

(3)  in  the  case  of  inpatient  hospital  services  (including  [tu- 
berculosis hospital  services  and]  inpatient  psychiatric  hospital 
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services)  or  post-hospital  extended  care  services,  with  respect 
to  services  furnished  after  the  effective  date  of  such  termina- 
tion, except  that  payment  may  be  made  for  up  to  thirty  days 
with  respect  to  inpatient  insitutional  services  furnished  to  any 
eligible  individual  who  was  admitted  to  such  institution  prior 
to  the  effective  date  of  such  termination. 

(4)  (A)  with  respect  to  home  health  services  or  hospice  care 
furnished  to  an  individual  under  a  plan  therefor  established  on 
or  after  the  effective  date  of  such  termination,  or  (B)  if  a  plan 
is  established  before  such  effective  date,  with  respect  to  such 
services  furnished  to  such  individual  after  [the  calendar  year 
in  which]  30  days  after  such  termination  is  effective,  and 

(5)  with  respect  to  any  other  items  and  services  furnished  on 
or  after  the  effective  date  of  such  termination. 

(d)  If  the  Secretary  finds  that  there  is  a  substantial  failure  to 
make  timely  review  in  accordance  with  section  1861(k)  of  long-stay 
cases  in  a  hospital  or  skilled  nursing  facility,  he  may,  in  lieu  of  ter- 
minating his  agreement  with  such  hospital  or  facility,  decide  that, 
with  respect  to  any  individual  admitted  to  such  hospital  or  facility 
after  a  subsequent  date  specified  by  him,  no  payment  shall  be 
made  under  this  title  for  inpatient  hospital  services  (including  [in- 
patient tuberculosis  hospital  services  and]  inpatient  psychiatric 
hospital  services)  after  the  20th  day  of  a  continuous  period  of  such 
services  or  for  post-hospital  extended  care  services  after  such  day 
of  a  continuous  period  of  such  care  as  is  prescribed  in  or  pursuant 
to  regulations,  as  the  case  may  be.  Such  decision  may  be  made  ef- 
fective only  after  such  notice  to  the  hospital,  or  (in  the  case  of  a 
skilled  nursing  facility)  to  the  facility  and  the  hospital  or  hospitals 
with  which  it  has  a  transfer  agreement,  and  to  the  public,  as  may 
be  prescribed  by  regulations,  and  its  effectiveness  shall  terminate 
when  the  Secretary  finds  that  the  reason  therefor  has  been  re- 
moved and  that  there  is  reasonable  assurance  that  it  will  not 
recur.  The  Secretary  shall  not  make  any  such  decision  except  after 
reasonable  notice  and  opportunity  for  hearing  to  the  institution  or 
agency  affected  thereby. 

******* 

(g)(1)  The  Secretary  shall,  through  the  Commissioner  of  the  Food 
and  Drug  Administration,  provide  for  a  registry  of  all  cardiac  pace- 
maker devices  and  pacemaker  leads  for  which  payment  was  made 
under  this  title.  Such  registry  shall  include  the  manufacturer, 
model,  serial  number,  and  manufacturer's  price  of  each  such  device 
or  lead,  the  name  of  the  recipient  of  such  device  or  lead,  the  date 
and  location  of  the  implantation  or  removal  of  the  device  or  lead, 
the  name  of  the  physician  involved  in  implanting  or  removing  such 
device  or  lead,  the  name  of  the  hospital  or  other  provider  billing  of 
such  procedure,  any  express  or  implied  warranties  associated  with 
such  device  or  lead  under  contract  or  State  law,  and  such  other  in- 
formation as  the  Secretary  deems  to  be  appropriate,  Such  registry 
shall  be  for  the  purposes  of  assisting  the  Secretary  in  determining 
when  payments  may  properly  be  made  under  this  title,  determining 
when  inspection  by  the  Food  and  Drug  Administration  may  be  nec- 
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essary  under  paragraph  (2),  and  casrrying  out  studies  with  respect  to 
the  use  of  such  devices  and  leads.  In  carrying  out  any  such  study, 
the  Secretary  may  not  reveal  any  specific  information  which  identi- 
fies any  pacemaker  device  or  lead  recipient  by  name  (or  which 
would  otherwise  identify  a  specific  recipient).  Any  person  or  organi- 
zation may  provide  information  to  the  registry  with  respect  to  cardi- 
ac pacemaker  devices  and  leads  other  than  those  for  which  payment 
is  made  under  this  title. 

(2)  In  any  case  where  the  Secretary  has  reason  to  believe,  based 
upon  information  in  the  pacemaker  registry  or  otherwise  available 
to  him,  that  replacement  of  a  cardiac  pacemaker  device  or  lead  for 
which  payment  is  or  may  be  requested  under  this  title  is  related  to 
the  malfunction  of  a  device  or  lead,  the  Secretary  may  require  that 
personnel  of  the  Food  and  Drug  Administration  test  such  device,  or 
be  present  at  the  testing  of  such  device  by  the  manufacturer,  to  de- 
termine whether  such  device  was  functioning  properly. 

HEALTH  INSURANCE  BENEFITS  ADVISORY  COUNCIL 

[Sec.  1867.  (a)  There  is  hereby  created  a  Health  Insurance  Bene- 
fits Advisory  Council  which  shall  consist  of  19  persons,  not  other- 
wise in  the  employ  of  the  United  States,  appointed  by  the  Secre- 
tary without  regard  to  the  provisions  of  title  5,  United  States  Code, 
governing  appointments  in  the  competitive  services.  The  Secretary 
shall  from  time  to  time  appoint  one  of  the  members  to  serve  as 
Chairman.  The  members  shall  include  persons  who  are  outstanding 
in  fields  related  to  hospital,  medical,  and  other  health  activities, 
persons  who  are  representative  of  organizations  and  associations  of 
professional  personnel  in  the  field  of  medicine,  and  at  least  one 
person  who  is  representative  of  the  general  public.  Each  member 
shall  hold  office  for  a  term  of  four  years,  except  that  any  member 
appointed  to  fill  a  vacancy  occurring  prior  to  the  expiration  of  the 
term  for  which  his  predecessor  was  appointed  shall  be  appointed 
for  the  remainder  of  such  term.  A  member  shall  not  be  eligible  to 
serve  continuously  for  more  than  two  terms.  Members  of  the  Advi- 
sory Council,  while  attending  meetings  or  conferences  thereof  or 
otherwise  serving  on  business  of  the  Advisory  Council,  shall  be  en- 
titled to  receive  compensation  at  rates  fixed  by  the  Secretary,  but 
not  exceeding  $100  per  day,  including  traveltime,  and  while  so 
serving  away  from  their  homes  or  regular  places  of  business  they 
may  be  allowed  travel  expenses,  including  per  diem  in  lieu  of  sub- 
sistence, as  authorized  by  section  5703  of  title  5,  United  States 
Code,  for  persons  in  the  Government  service  employed  intermit- 
tently. The  Advisory  Council  shall  meet  as  the  Secretary  deems 
necessary,  but  not  less  than  annually. 

[(b)  It  shall  be  the  function  of  the  Advisory  Council  to  provide 
advice  and  recommendations  for  the  consideration  of  the  Secretary 
on  matters  of  general  policy  with  respect  to  this  title  and  title 
XIX.] 
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determinations;  appeals 

Sec.  1869.  (a)  The  determination  of  whether  an  individual  is  enti- 
tled to  benefits  under  part  A  or  part  B,  and  the  determination  of 
the  amount  of  benefits  under  part  A,  shall  be  made  by  the  Secre- 
tary in  accordance  with  regulations  prescribed  by  him. 

(b)(1)  Any  individual  dissatisfied  with  any  determination  under 
subsection  (a)  as  to — 

(A)  whether  he  meets  the  conditions  of  section  226  of  this 
Act  or  section  103  of  the  Social  Security  Amendments  of  1965, 
or 

(B)  whether  he  is  eligible  to  enroll  and  has  enrolled  pursuant 
to  the  provisions  of  part  B  of  this  title  [or  section  1818,  or  sec- 
tion 18 19  ]  or  section  1818,  or 

(C)  the  amount  of  benefits  under  part  A  (including  a  determi- 
nation where  such  amount  is  determined  to  be  zero) 

shall  be  entitled  to  a  hearing  thereon  by  the  Secretary  to  the  same 
extent  as  is  provided  in  section  205(b)  and  to  judicial  review  of  the 
Secretary's  final  decision  after  such  hearing  as  is  provided  in  sec- 
tion 205(g). 

******* 

APPLICATION  OF  CERTAIN  PROVISIONS  OF  TITLE  II 

Sec.  1872.  The  provisions  of  sections  [206,]  206  and  216(j),  and 
of  subsections  (a),  (d),  (e),  [(f),]  (h),  (i),  (j),  (k),  and  (1)  of  section  205 
shall  also  apply  with  respect  to  this  title  to  the  same  extent  as  they 
are  applicable  with  respect  to  title  II. 

*  *  *  *  *        .    *  * 

STUDIES  AND  RECOMMENDATIONS 

Sec.  1875.  (a)  The  Secretary  shall  carry  on  studies  and  develop 
recommendations  to  be  submitted  from  time  to  time  to  the  Con- 
gress relating  to  health  care  of  the  aged  and  disabled,  including 
studies  and  recommendations  concerning  (1)  the  adequacy  of  exist- 
ing personnel  and  facilities  for  health  care  for  purposes  of  the  pro- 
grams under  parts  A  and  B;  (2)  methods  for  encouraging  the  fur- 
ther development  of  efficient  and  economical  forms  of  health  care 
which  are  a  constructive  alternative  to  inpatient  hospital  care;  and 
(3)  the  effects  of  the  deductibles  and  coinsurance  provisions  upon 
beneficiaries,  persons  who  provide  health  services,  and  the  financ- 
ing of  the  program. 

(b)  The  Secretary  shall  make  a  continuing  study  of  the  operation 
and  administration  of  the  insurance  programs  under  parts  A  and  B 
(including  a  validation  of  the  accreditation  process  of  the  Joint 
Commission  on  [the]  Accreditation  of  Hospitals,  the  operation 
and  administration  of  health  maintenance  organizations  authorized 
by  section  226  of  the  Social  Security  Amendments  of  1972,  the  ex- 
periments and  demonstration  projects  authorized  by  section  402  of 
the  Social  Security  Amendments  of  1967,  and  the  experiments  and 
demonstration  projects  authorized  by  section  222(a)  of  the  Social 
Security  Amendments  of  1972),  and  shall  transmit  to  the  Congress 
annually  a  report  concerning  the  operation  of  such  programs. 
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PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS  AND 
COMPETITIVE  MEDICAL  PLANS 

Sec.  1876.  (a)(1)(A)*  *  * 

******* 

(b)  For  purposes  of  this  section,  the  term  "eligible  organization" 
means  a  public  or  private  entity  (which  may  be  a  health  mainte- 
nance organization  or  a  competitive  medical  plan),  organized  under 
the  laws  of  any  State,  which — 

(1)  is  a  qualified  health  maintenance  organization  (as  defined 
in  section  1310(d)  of  the  Public  Health  Service  Act),  or 

(2)  meets  the  fllowing  requirements: 

(A)  The  entity  provides  to  enrolled  members  at  least  the 
following  health  care  services: 

(i)  Physicians'  services  performed  by  phsicians  (as 
defined  in  section  1861(r)(l)). 

(ii)  Inpatient  hosptial  services. 

(iii)  Laboratory,  X-ray,  emergency,  and  preventative 
services. 

(iv)  Out-of-area  coverage. 

(B)  The  entity  is  compensated  (except  for  deductibles,  co- 
insurance, and  copayments)  for  the  provision  of  health 
care  services  to  enrolled  members  by  a  payment  which  is 
paid  on  a  periodic  basis  without  regard  to  the  date  the 
health  care  services  are  provided  and  which  is  fixed  with- 
out regard  to  the  frequency,  extent,  or  kind  of  health  care 
service  actually  provided  to  a  member. 

(C)  The  entity  provides  physicians'  services  primary  (i) 
directly  through  physicians  who  are  either  employees  or 
partners  of  such  organizations,  or  (ii)  through  contracts 
with  individual  physicians  or  one  or  more  groups  of  physi- 
cians (organized  on  a  group  practice  or  individual  practice 
basis). 

(D)  The  entity  assumes  full  financial  risk  on  a  prospec- 
tive basis  for  the  provisions  of  the  health  care  services 
listed  in  [paragraph  (1)]  subparagraph  (A),  except  that 
such  entity  may — 

(1)  obtain  insurance  or  make  other  arangements  for 
the  cost  of  providing  to  any  enrolled  member  health 
care  services  listed  in  subparagraph  (A)  the  aggregate 
value  of  which  exceeds  $5,000  in  any  year, 

(ii)  obtain  insurance  or  make  other  arrangements 
for  the  costs  of  health  care  services  listed  in  subpara- 
graph (A)  provided  to  its  enrolled  members  other  than 
through  the  entity  because  medical  necessity  required 
their  provision  before  they  could  be  secured  through 
the  entity, 

(iii)  obtain  insurance  or  make  other  arrangements 
for  not  more  than  90  percent  of  the  amount  by  which 
its  costs  for  any  of  its  fiscal  years  exceed  115  percent 
of  its  income  for  such  fiscal  year,  and 

(iv)  make  arrangements  with  physicians  or  other 
health  professionals,  health  care  institutions,  or  any 
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combination  of  such  individuals  or  institutions  to 
assume  all  or  part  of  the  financial  risk  on  a  prospec- 
tive basis  for  the  provision  of  basic  health  services  by 
the  physicians  or  other  health  professionals  or 
through  the  institutions. 

******* 

(c)(1)  The  Secretary  may  not  enter  into  a  contract  under  this  sec- 
tion with  an  eligible  organization  unless  it  meets  the  requirements 
of  this  subsection  (e)  with  respect  to  members  enrolled  under  this 
section. 

(2)  The  organization  must  provide  to  members  enrolled  under 
this  section,  through  providers  and  other  persons  that  meet  the  ap- 
plicable requirements  of  this  title  and  part  A  of  title  XI — 

(A)  Only  those  services  covered  under  parts  A  and  B  of  this 
title,  for  those  members  entitled  to  benefits  under  part  A  and 
enrolled  under  part  B,  or 

(B)  only  those  services  covered  under  part  B,  for  those  mem- 
bers enrolled  only  under  such  part, 

which  are  available  to  individuals  residing  in  the  geographic  area 
served  by  the  organization,  except  that  (i)  the  organization  may 
provide  such  members  with  such  additional  health  care  services  as 
the  members  may  elect,  at  their  option,  to  have  covered,  and  (ii)  in 
the  case  of  an  organization  with  a  risk-sharing  contract,  the  organi- 
zation may  provide  such  members  with  such  additional  health  care 
services  as  the  Secretary  may  approve.  The  Secretary  shall  approve 
any  such  additional  health  care  services  which  the  organization 
proposes  to  offer  to  such  members,  unless  the  Secretary  determines 
that  including  such  additional  services  will  substantially  discour- 
age enrollment  by  covered  individuals  with  the  organization. 

(3)  (A)  (i)  Each  eligible  organization  must  have  an  open  enroll- 
ment period,  for  the  enrollment  of  individuals  under  this  section,  of 
at  least  30  days  duration  every  year  and  including  the  30-day 
period  specified  under  clause  (ii),  and  must  provide  that  at  any 
time  during  which  enrollments  are  accepted,  the  organization  will 
accept  up  to  the  limits  of  its  capacity  (as  determined  by  the  Secre- 
tary) and  without  restrictions,  except  as  may  be  authorized  in  regu- 
lations, individuals  who  are  eligible  to  enroll  under  subsection  (d) 
in  the  order  in  which  they  apply  for  enrollment,  unless  to  do  so 
would  result  in  failure  to  meet  the  requirements  of  subsection  (f)  or 
would  result  in  the  enrollment  of  enrollees  substantially  nonrepre- 
sentative,  as  determined  in  accordance  with  regulations  of  the  Sec- 
retary, of  the  population  in  the  geographic  area  served  by  the  orga- 
nization. 

(ii)  For  each  area  served  by  more  than  one  eligible  organization 
under  this  section,  the  Secretary  (after  consultation  with  such  orga- 
nizations) shall  establish  a  single  30-day  period  each  year  during 
which  all  eligible  organizations  serving  the  area  must  provide  for 
open  enrollment  under  this  section.  The  Secretary  shall  determine 
annual  per  capita  rates  under  subsection  (a)(1)(A)  in  a  manner  that 
assures  that  individuals  enrolling  during  such  a  30-day  period  will 
not  have  premium  charges  increased  or  any  additional  benefits  de- 
creased during  the  12-month  enrollment  period  for  which  the  indi- 
vidual is  enrolling.  An  eligible  organization  may  provide  for  such 
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other  open  enrollment  period  or  periods  as  it  deems  appropriate  con- 
sistent with  this  section. 

*  *  *         '*'■■*'■■  *  *  * 

PROVIDER  REIMBURSEMENT  REVIEW  BOARD 

Sec.  1878.  (a)  *  *  * 

******* 

(c)  At  such  hearing,  the  provider  of  services  shall  have  the  right 
to  be  represented  by  counsel,  to  introduce  evidence,  and  to  examine 
and  cross-examine  witnesses.  Evidence  may  be  received  at  any  such 
hearing  even  though  [inadmissable]  inadmissible  under  rules  of 
evidence  applicable  to  court  procedure. 

(d)  A  decision  by  the  Board  shall  be  based  upon  the  record  made 
at  such  hearing,  which  shall  include  the  evidence  considered  by  the 
intermediary  and  such  other  evidence  as  may  be  obtained  or  re- 
ceived by  the  Board,  and  shall  be  supported  by  substantial  evidence 
when  the  record  is  viewed  as  a  whole.  The  Board  shall  have  the 
power  to  affirm,  modify,  or  reverse  a  final  determination  of  the 
fiscal  intermediary  with  respect  to  a  cost  report  and  to  make  any 
other  revisions  on  matters  covered  by  such  cost  report  (including 
revisions  adverse  to  the  provider  of  services)  even  though  such  mat- 
ters were  not  considered  by  the  intermediary  in  making  such  final 
determination. 

(e)  The  Board  shall  have  full  power  and  authority  to  make  rules 
and  establish  procedures,  not  inconsistent  with  the  provisions  of 
this  title  or  regulations  of  the  Secretary,  which  are  necessary  or 
appropriate  to  carry  out  the  provisions  of  this  section.  In  the  course 
of  any  hearing  the  Board  may  administer  oaths  and  affirmations. 
The  provisions  of  subsections  (d),  (e),  and  [(f), 3  of  section  205  with 
respect  to  subpenas  shall  apply  to  the  Board  to  the  same  extent  as 
they  apply  to  the  Secretary  with  respect  to  title  II. 

(f)  (1)  A  decision  of  the  Board  shall  be  final  unless  the  Secretary, 
on  his  own  motion,  and  within  60  days  after  the  provider  of  serv- 
ices is  notified  of  the  Board's  decision,  reverses,  affirms,  or  modifies 
the  Board's  decision.  Providers  shall  have  the  right  to  obtain  judi- 
cial review  of  any  final  decision  of  the  Board,  or  of  any  reversal, 
affirmance,  or  modification  by  the  Secretary,  by  a  civil  action  com- 
menced within  60  days  of  the  date  on  which  notice  of  any  final  de- 
cision by  the  Board  or  of  any  reversal,  affirmance,  or  modification 
by  the  Secretary  is  received.  Providers  shall  also  have  the  right  to 
obtain  judicial  review  of  any  action  of  the  fiscal  intermediary 
which  involves  a  question  of  law  or  regulations  relevant  to  the 
matters  in  controversy  whenever  the  Board  determines  (on  its  own 
motion  or  at  the  request  of  a  provider  of  services  as  described  in 
the  following  sentence)  that  it  is  without  authority  to  decide  the 
question,  by  a  civil  action  commenced  within  sixty  days  of  the  date 
on  which  such  determination  is  rendered.  If  a  provider  of  services 
may  obtain  a  hearing  under  subsection  (a)  and  has  filed  a  request 
for  such  a  hearing,  such  provider  may  file  a  request  for  a  determi- 
nation by  the  Board  of  its  authority  to  decide  the  question  of  law  or 
regulations  relevant  to  the  matters  in  controversy  (accompanied  by 
such  documents  and  materials  as  the  Board  shall  require  for  pur- 
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poses  of  rendering  such  determination).  The  Board  shall  render 
such  determination  in  writing  within  thirty  days  after  the  Board 
receives  the  request  and  such  accompanying  documents  and  mate- 
rials, and  the  determination  shall  be  considered  a  final  decision 
and  not  subject  to  review  by  the  Secretary.  If  the  Board  fails  to 
render  such  determination  within  such  period,  the  provider  may 
bring  a  civil  action  (within  sixty  days  of  the  end  of  such  period) 
with  respect  to  the  matter  in  controversy  contained  in  such  request 
for  a  hearing.  Such  action  shall  be  brought  in  the  district  court  of 
the  United  States  for  the  judicial  district  in  which  the  provider  is 
located  (or,  in  an  action  brought  jointly  by  several  providers,  the 
judicial  district  in  which  the  greatest  number  of  such  providers  are 
located)  or  in  the  District  Court  for  the  District  of  Columbia  and 
shall  be  tried  pursuant  to  the  applicable  provisions  under  chapter  7 
of  title  5,  United  States  Code,  notwithstanding  any  other  provisions 
in  section  205.  Any  appeal  to  the  Board  or  action  for  judicial 
review  by  providers  which  are  under  common  ownership  or  control 
or  which  have  obtained  a  hearing  under  subsection  (b)  must  be 
brought  buy  such  providers  as  a  group  with  respect  to  any  matter 
involving  an  issue  common  to  such  providers. 

MEDICARE  COVERAGE  FOR  END  STAGE  RENAL  DISEASE  PATIENTS 

Sec.  1881.  (a)  The  benefits  provided  by  parts  A  and  B  of  this  title 
shall  include  benefits  for  individuals  who  have  been  determined  to 
have  [end-stage]  end  stage  renal  disease  as  provided  in  section 
226A,  and  benefits  for  kidney  donors  as  provided  in  subsection  (d) 
of  this  section.  Notwithstanding  any  other  provision  of  this  title, 
the  type,  duration,  and  scope  of  the  benefit  provided  by  parts  A 
and  B  with  respect  to  individuals  who  have  been  determined  to 
have  [end-stage]  end  stage  renal  disease  and  who  are  entitled  to 
such  benefits  without  regard  to  section  226A  shall  in  no  case  be 
less  than  the  type,  duration,  and  scope  of  the  benefits  so  provided 
for  individuals  entitled  to  such  benefits  solely  by  reason  of  that  sec- 
tion. 

(b)(1)  Payments  under  this  title  with  respect  to  services,  in  addi- 
tion to  services  for  which  payment  would  otherwise  be  made  under 
this  title,  furnished  to  individuals  who  have  been  determined  to 
have  [end-stage]  end  stage  renal  disease  shall  include  (A)  pay- 
ments on  behalf  of  such  individuals  to  providers  of  services  and 
renal  dialysis  facilities  which  meet  such  requirements  as  the  Secre- 
tary shall  by  regulation  prescribe  for  institutional  dialysis  services 
and  supplies  (including  self-dialysis  services  in  a  self-care  dialysis 
unit  maintained  by  the  provider  or  facility),  transplantation  serv- 
ices, self-care  home  dialysis  support  services  which  are  furnished 
by  the  provider  or  facility,  and  routine  professional  services  per- 
formed by  a  physician  during  a  maintenance  dialysis  episode  if 
payments  for  his  other  professional  services  furnished  to  an  indi- 
vidual who  has  [end-stage]  end  stage  renal  disease  are  made  on 
the  basis  specified  in  paragraph  (3)(A)  of  this  subsection,  and  (B) 
payments  to  or  on  behalf  of  such  individuals  for  home  dialysis  sup- 
plies and  equipment.  The  requirements  prescribed  by  the  Secretary 
under  subparagraph  (A)  shall  include  requirements  for  a  minimum 
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utilization  rate  for  covered  procedures  and  for  self-dialysis  training 
programs. 

(2)  (A)  With  respect  to  payments  for  dialysis  services  furnished  by 
providers  of  services  and  renal  dialysis  facilities  to  individuals  de- 
termined to  have  [end-stage]  end  stage  renal  disease  for  which 
payments  may  be  made  under  part  B  of  this  title,  such  payments 
(unless  otherwise  provided  in  this  section)  shall  be  equal  to  80  per- 
cent of  the  amounts  determined  in  accordance  with  subparagraph 
(B);  and  with  respect  to  payments  for  services  for  which  payments 
may  be  made  part  A  of  this  title,  the  amounts  of  such  payments 
(which  amounts  shall  not  exceed,  in  respect  to  costs  in  procuring 
organs  attributable  to  payments  made  to  an  organ  procurement 
agency  or  histocompatibility  laboratory,  the  costs  incurred  by  that 
agency  or  laboratory)  shall  be  determined  in  accordance  with  sec- 
tion 1861(v)  or  section  1886  (if  applicable.  Payments  shall  be  made 
to  a  renal  dialysis  facility  only  if  it  agrees  to  accept  such  payments 
as  payment  in  full  for  covered  services,  except  for  payment  by  the 
individual  of  20  percent  of  the  estimated  amounts  for  such  services 
calculated  on  the  basis  established  by  the  Secretary  under  subpara- 
graph (B)  and  the  deductible  amount  imposed  by  section  1833(b). 

(B)  The  Secretary  shall  prescribe  in  regulations  any  methods  and 
procedures  to  (i)  determine  the  costs  incurred  by  providers  of  serv- 
ices and  renal  dialysis  facilities  in  furnishing  covered  services  to  in- 
dividuals determined  to  have  [end-stage]  end  stage  renal  disease, 
and  (ii)  determine,  on  a  cost-related  basis  or  other  economical  and 
equitable  basis  (including  any  basis  authorized  under  section 
1861(v))  and  consistent  with  any  regulations  promulgated  under 
paragraph  (7),  the  amounts  of  payments  to  be  made  for  part  B  serv- 
ices furnished  by  such  providers  and  facilities  to  such  individuals. 

(C)  Such  regulations,  in  the  case  of  services  furnished  by  propri- 
etary providers  and  facilities  may  include,  if  the  Secretary  finds  it 
feasible  and  appropriate,  provision  for  recognition  of  a  reasonable 
rate  of  return  on  equity  capital,  providing  such  rate  of  return  does 
not  exceed  the  rate  of  return  stipulated  in  section  1861(v)(l)(B). 

(D)  For  purposes  of  section  1878,  a  renal  dialysis  facility  shall  be 
treated  as  a  provider  of  services. 

(3)  With  respect  to  payments  for  physicians'  services  furnished  to 
individuals  determined  to  have  [end-stage]  end  stage  renal  dis- 
ease, the  Secretary  shall  pay  80  percent  of  the  amounts  calculated 
for  such  services — 

(A)  on  a  reasonable  charge  basis  (but  may,  in  such  case, 
make  payment  on  the  basis  of  the  prevailing  charges  of  other 
physicians  for  comparable  services)  except  that  payment  may 
not  be  made  under  this  subparagraph  for  routine  services  fur- 
nished during  a  maintenance  dialysis  episode,  or 

(B)  on  a  comprehensive  monthly  fee  or  other  basis  (which  ef- 
fectively encourages  the  efficient  delivery  of  dialysis  services 
and  provides  incentives  for  the  increased  use  of  home  dialysis) 
for  an  aggregate  of  services  provided  over  a  period  of  time  (as 
defined  in  regulations). 

(4)  Pursuant  to  agreements  with  approved  providers  of  services 
and  renal  dialysis  facilities,  the  Secretary  may  make  payments  to 
such  providers  and  facilities  for  the  cost  of  home  dialysis  supplies 
and  equipment  and  self-care  home  dialysis  support  services  fur- 
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nished  to  patients  whose  self-care  home  dialysis  is  under  the  direct 
supervision  of  such  provider  or  facility,  on  the  basis  of  a  target  re- 
imbursement rate  (as  defined  in  paragraph  (6))  or  on  the  basis  of  a 
method  established  under  paragraph  (7). 

(5)  An  agreement  under  paragraph  (4)  shall  require,  in  accord- 
ance with  regulations  prescribed  by  the  Secretary,  that  the  provid- 
er or  facility  will — 

(A)  assume  full  responsibility  for  directly  obtaining  or  ar- 
ranging for  the  provision  of— 

(i)  such  medically  necessary  dialysis  equipment  as  is  pre- 
scribed by  the  attending  physican; 

(ii)  dialysis  equipment  maintenance  and  repair  services; 

(iii)  the  purchase  and  delivery  of  all  necessary  medical 
supplies;  and 

(iv)  where  necessary,  the  services  of  trained  home  dialy- 
sis aides; 

(B)  perform  all  such  administrative  functions  and  maintain 
such  information  and  records  as  the  Secretary  may  require  to 
verify  the  transactions  and  arrangements  described  in  subpara- 
graph (A); 

(C)  submit  such  cost  reports,  data,  and  information  as  the 
Secretary  may  require  with  respect  to  the  costs  incurred  for 
equipment,  supplies,  and  services  furnished  to  the  facility's 
home  dialysis  patient  population;  and 

(D)  provide  for  full  access  for  the  Secretary  to  all  such 
records,  data,  and  information  as  he  may  require  to  perform 
his  functions  under  this  section. 

(6)  The  Secretary  shall  establish,  for  each  calendar  year,  com- 
mencing with  January  1,  1979,  a  target  reimbursement  rate  for 
home  dialysis  which  shall  be  adjusted  for  regional  variations  in  the 
cost  of  providing  home  dialysis.  In  establishing  such  a  rate,  the  Sec- 
retary shall  include — 

(A)  the  Secretary's  estimate  of  the  cost  of  providing  medical- 
ly necessary  home  dialysis  supplies  and  equipment; 

(B)  an  allowance,  in  an  amount  determined  by  the  Secretary, 
to  cover  the  cost  of  providing  personnel  to  aid  in  home  dialysis; 
and 

(C)  an  allowance,  in  an  amount  determined  by  the  Secretary, 
to  cover  administrative  costs  and  to  provide  an  incentive  for 
the  efficient  delivery  of  home  dialysis; 

but  in  no  event  (except  as  may  be  provided  in  regulations  under 
paragraph  (7))  shall  such  target  rate  exceed  75  percent  of  the  na- 
tional average  payment,  adjusted  for  regional  variations,  for  main- 
tenance dialysis  services  furnished  in  approved  providers  and  facili- 
ties during  the  preceding  fiscal  year.  Any  such  target  rate  so  estab- 
lished shall  be  utilized,  without  renegotiation  of  the  rate,  through- 
out the  calendar  year  for  which  it  is  established.  During  the  last 
quarter  of  each  calendar  year,  the  Secretary  shall  establish  a  home 
dialysis  target  reimbursement  rate  for  the  next  calendar  year 
based  on  the  most  recent  data  available  to  the  Secretary  at  the 
time.  In  establishing  any  rate  under  this  paragraph,  the  Secretary 
may  utilize  a  competitive-bid  procedure,  a  prenegotiated  rate  proce- 
dure, or  any  other  procedure  (including  methods  established  under 
paragraph  7)  which  the  Secretary  determines  is  appropriate  and 
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feasible  in  order  to  carry  out  this  paragraph  in  an  effective  and  ef- 
ficient manner. 

(7)  The  Secretary  shall  provide  by  regulation  for  a  method  (or 
methods)  for  determining  prospectively  the  amounts  of  payments  to 
be  made  for  dialysis  services  furnished  by  providers  of  services  and 
renal  dialysis  facilities  to  individuals  in  a  facility  and  to  such  indi- 
viduals at  home.  Such  method  (or  methods)  shall  provide  for  the 
prospective  determination  of  a  rate  (or  rates)  for  each  mode  of  care 
based  on  a  single  composite  weighted  formula  (which  takes  into  ac- 
count the  mix  of  patients  who  receive  dialysis  services  at  a  facility 
or  at  home  and  the  relative  costs  of  providing  such  services  in  such 
settings)  for  hospital-based  facilities  and  such  a  single  composite 
weighted  formula  for  other  renal  dialysis  facilities,  or  based  on 
such  other  method  or  combination  of  methods  which  differentiate 
between  hospital-based  facilities  and  other  renal  dialysis  facilities 
and  which  the  Secretary  determines,  after  detailed  analysis,  will 
more  effectively  encourage  the  more  efficient  delivery  of  dialysis 
services  and  will  provide  greater  incentives  for  increased  use  of 
home  dialysis  than  through  the  single  composite  weighted  formu- 
las. The  Secretary  shall  provide  for  such  exceptions  to  such  meth- 
ods as  may  be  warranted  by  unusual  circumstances  (including  the 
special  circumstances  of  sole  facilities  located  in  isolated,  rural 
areas).  The  Secretary  may  provide  that  such  method  will  serve  in 
lieu  of  any  target  reimbursement  rate  that  would  be  established 
under  paragraph  (6). 

(8)  For  purposes  of  this  title,  the  term  "home  dialysis  supplies 
and  equipment"  means  medically  necessary  supplies  and  equip- 
ment (including  supportive  equipment)  required  by  an  individual 
suffering  from  [end-stage]  end  stage  renal  disease  in  connection 
with  renal  dialysis  carried  out  in  his  home  (as  defined  in  regula- 
tions), in  including  obtaining  installing,  and  maintaining  such 
equipment. 

(9)  For  purposes  of  title,  the  term  "self-care  home  dialysis  sup- 
port services",  to  the  extent  permitted  in  regulation,  means — 

(A)  periodic  monitoring  of  the  patient's  home  adaptation,  in- 
cluding visits  by  qualified  provider  or  facility  personnel  (as  de- 
fined in  regulations),  so  long  as  this  is  done  in  accordance  with 
a  plan  prepared  and  periodically  reviewed  by  a  professional 
team  (as  defined  in  regulations)  including  the  individual's  phy- 
sician; 

(B)  installation  and  maintenance  of  dialysis  equipment; 

(C)  testing  and  appropriate  treatment  of  the  water;  and 

(D)  such  additional  supportive  services  as  the  Secretary  finds 
appropriate  and  desirable. 

(10)  For  purposes  of  this  title,  the  term  "self-care  dialysis  unit" 
means  a  renal  dialysis  facility  or  a  distinct  part  of  such  facility  or 
of  a  provider  of  services,  which  has  been  approved  by  the  Secretary 
to  make  self-dialysis  services,  as  defined  by  the  Secretary  in  regula- 
tions, available  to  individuals  who  have  been  trained  for  seif-dialy- 
sis.  A  self-care  dialysis  unit  must,  at  a  minimum,  furnish  the  serv- 
ices, equipment  and  supplies  needed  for  self-care  dialysis,  have  pa- 
tient-staff ratios  which  are  appropriate  to  self-dialysis  (allowing  for 
such  appropriate  lesser  degree  of  ongoing  medical  supervision  and 
assistance  of  ancillary  personnel  than  is  required  for  full  care 
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maintenance  of  dialysis),  and  meet  such  other  requirements  as  the 
Secretary  may  prescribe  with  respect  to  the  quality  and  cost-effec- 
tiveness of  services. 

(c)(1)(A)  For  the  purpose  of  assuring  effective  and  efficient  admin- 
istration of  the  benefits  provided  under  this  section,  the  Secretary 
shall  establish,  in  accordance  with  such  criteria  as  he  finds  appro- 
priate, renal  disease  network  areas,  such  network  organizations  (in- 
cluding a  coordinating  council,  an  executive  committee  of  such 
council,  and  a  medical  review  board,  for  each  network  area)  as  he 
finds  necessary  to  accomplish  such  purpose,  and  a  national  end 
stage  renal  disease  medical  information  system.  The  Secretary  may 
by  regulations  provide  for  such  coordination  of  network  planning 
and  quality  assurance  activities  and  such  exchange  of  data  and  in- 
formation among  agencies  with  responsibilities  for  health  planning 
and  quality  assurance  activities  under  Federal  law  as  is  consistent 
with  the  economical  and  efficient  administration  of  this  section  and 
with  the  responsibilities  established  for  network  organizations 
under  this  section. 

(B)  At  least  one  patient  representative  shall  serve  as  a  member 
of  each  coordinating  council  and  executive  committee. 

(C)  The  Secretary  shall,  in  regulations,  prescribe  requirements 
with  respect  to  membership  in  network  organizations  by  individ- 
uals (and  the  relatives  of  such  individuals)  (i)  who  have  an  owner- 
ship or  control  interest  in  a  facility  or  provider  which  furnishes 
services  referred  to  in  section  1861(s)(2)(F),  or  (ii)  who  have  received 
remuneration  from  any  such  facility  or  provider  in  excess  of  such 
amounts  as  constitute  reasonable  compensation  for  services  (includ- 
ing time  and  effort  relative  to  the  provision  of  professional  medical 
services)  or  goods  supplied  to  such  facility  or  provider;  and  such  re- 
quirements shall  provide  for  the  definition,  disclosure,  and,  to  the 
maximum  extent  consistent  with  effective  administration,  preven- 
tion of  potential  or  actual  financial  or  professional  conflicts  of  in- 
terest with  respect  to  decisions  concerning  the  appropriateness, 
nature,  or  site  of  patient  care. 

(2)  The  network  organizations  of  each  network  shall  be  responsi- 
ble, in  addition  to  such  other  duties  and  functions  as  may  be  pre- 
scribed by  the  Secretary,  for — 

(A)  encouraging,  consistent  with  sound  medical  practice,  the 
use  of  those  treatment  settings  most  compatible  with  the  suc- 
cessful rehabilitation  of  the  patient; 

(B)  developing  criteria  and  standards  relating  to  the  quality 
and  appropriateness  of  patient  care;  and  network  goals  with 
respect  to  the  placement  of  patients  in  self-care  settings  and 
undergoing  or  preparing  for  transplantation; 

(C)  evaluating  the  procedure  by  which  faciities  and  providers 
in  the  network  assess  the  appropriateness  of  patients  for  pro- 
posed treatment  modalities; 

(D)  identifying  facilities  and  providers  that  are  not  cooperat- 
ing toward  meeting  network  goals  and  assisting  such  facilities 
and  providers  in  developing  appropriate  plans  for  correction; 
and 

(E)  submitting  an  annual  report  to  the  Secretary  on  July  1  of 
each  year  which  shall  include  a  full  statement  of  the  network's 
goals,  data  on  the  network's  performance  in  meeting  its  goals 
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(including  data  on  the  comparative  performance  of  facilities 
and  providers  with  respect  to  the  identification  and  placement 
of  suitable  candidates  in  self-care  settings  and  transplantation), 
identification  of  those  facilities  that  have  consistently  failed  to 
cooperate  with  network  goals,  and  recommendations  with  re- 
spect to  the  need  for  additional  or  alternative  services  or  facili- 
ties in  the  network  in  order  to  meet  the  network  goals,  includ- 
ing self-dialysis  training,  transplantation,  and  organ  procure- 
ment facilities. 

(3)  Where  the  Secretary  determines,  on  the  basis  of  the  data  con- 
tained in  the  network's  annual  report  and  such  other  relevant  data 
as  may  be  available  to  him,  that  a  facility  or  provider  has  consist- 
ently failed  to  cooperate  with  network  plans  and  goals,  he  may  ter- 
minate or  withhold  certification  of  such  facility  or  provider  (for 
purposes  of  payment  for  services  furnished  to  individuals  with  end 
stage  renal  disease)  until  he  determines  that  such  provider  or  fa- 
cility is  making  reasonable  and  appropriate  efforts  to  cooperate 
with  the  network's  plans  and  goals.  Where  the  Secretary  also  deter- 
mines that  the  facility's  or  providers  failure  to  cooperate  with  the 
Secretary's  plans  and  goals  does  not  jeopardize  patient  health  or 
safety  or  justify  termination  of  certification,  the  Secretary  may,  in- 
stead of  terminating  or  withholding  certification  and  after  reason- 
able notice  to  the  provider  or  facility  and  to  the  public,  impose  such 
other  sanctions  as  may  be  appropriate,  which  sanctions  may  include 
denial  of  reimbursement  with  respect  to  some  or  all  patients  ad- 
mitted to  the  facility  after  the  date  of  the  notice  and  graduated  re- 
duction in  reimbursement  for  all  patients. 

(4)  The  Secretary  shall,  in  determining  whether  to  certify  addi- 
tional facilities  or  expansion  of  existing  facilities  within  a  network, 
take  into  account  the  network's  goals  and  performance  as  reflected 
in  the  network's  annual  report. 

(5)  The  Secretary,  after  consultation  with  appropriate  profession- 
al and  planning  organizations,  shall  provide  such  guidelines  with 
respect  to  the  planning  and  delivery  of  renal  disease  services  as  are 
necessary  to  assist  network  organizations  in  their  development  of 
their  respective  networks'  goals  to  promote  the  optimum  use  of 
self-dialysis  and  transplantation  by  suitable  candidates  for  such 
modalities. 

(6)  It  is  the  intent  of  the  Congress  that  the  maximum  practical 
number  of  patients  who  are  medically,  socially,  and  psychologically 
suitable  candidates  for  home  dialysis  or  transplantation  should  be 
so  treated.  The  Secretary  shall  consult  with  appropriate  profession- 
al and  network  organizations  and  consider  available  evidence  relat- 
ing to  developments  in  research,  treatment  methods,  and  technol- 
ogy for  home  dialysis  and  transplantation.  The  Secretary  shall  pe- 

1  riodically  submit  to  the  Congress  such  legislative  recommendations 
|  as  the  Secretary  finds  warranted  on  the  basis  of  such  consultation 
,    and  evidence  to  further  the  national  objective  of  maximizing  the 

use  of  home  dialysis  and  transplantation  consistent  with  good 
j    medical  practice. 

(d)  Notwithstanding  any  provision  to  the  contrary  in  section  226 

any  individual  who  donates  a  kidney  for  transplant  surgery  shall 
!    be  entitled  to  benefits  under  part  A  and  B  of  this  title  with  respect 

to  such  donation.  Reimbursement  for  the  reasonable  expenses  in- 
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curred  by  such  an  individual  with  respect  to  a  kidney  donation 
shall  be  made  (without  regard  to  the  deductible,  premium,  and  co- 
insurance provisions  of  this  title),  in  such  manner  as  may  be  pre- 
scribed by  the  Secretary  in  regulations,  for  all  reasonable  prepara- 
tory, operation,  and  postoperation  recovery  expenses  associated 
with  such  donation,  including  but  not  limited  to  the  expenses  for 
which  payment  could  be  made  if  he  were  an  eligible  individual  for 
purposes  of  parts  A  and  B  of  this  title  without  regard  to  this  sub- 
section. Payments  for  postoperation  recovery  expenses  shall  be  lim- 
ited to  the  actual  period  of  recovery. 

(e)  (1)  Notwithstanding  any  other  provision  of  this  title,  the  Secre- 
tary may,  pursuant  to  agreements  with  approved  providers  of  serv- 
ices, renal  dialysis  facilities,  and  nonprofit  entities  which  the  Secre- 
tary finds  can  furnish  equipment  economically  and  efficiently,  re- 
imburse such  providers,  facilities,  and  nonprofit  entities  (without 
regard  to  the  deductible  and  coinsurance  provisions  of  this  title)  for 
the  reasonable  cost  of  the  purchase,  installation,  maintenance  and 
reconditioning  for  subsequent  use  of  artificial  kidney  and  automat- 
ed dialysis  peritoneal  machines  (including  supportive  equipment) 
which  are  to  be  used  exclusively  by  entitled  individuals  dialyzing 
at  home. 

(2)  An  agreement  under  this  subsection  shall  require  that  the 
provider,  facility,  or  other  entity  will — 

(A)  make  the  equipment  available  for  use  only  by  entitled  in- 
dividuals dialyzing  at  home; 

(B)  recondition  the  equipment,  as  needed,  for  reuse  by  such 
individuals  throughout  the  useful  life  of  the  equipment,  includ- 
ing modification  of  the  equipment  consistent  with  advances  in 
research  and  technology; 

(C)  provide  for  full  access  for  the  Secretary  to  all  records  and 
information  relating  to  the  purchase,  maintenance,  and  use  of 
the  equipment;  and 

(D)  submit  such  reports,  data,  and  information  as  the  Secre- 
tary may  require  with  respect  to  the  cost,  management,  and 
use  of  the  equipment. 

(3)  For  purposes  of  this  section,  the  term  '  'supportive  equipment" 
includes  blood  pumps,  heparin  pumps,  bubble  detectors,  other 
alarm  systems,  and  such  other  items  as  the  Secretary  may  deter- 
mine are  medically  necessary. 

(f)  (1)  The  Secretary  shall  initiate  and  carry  out,  at  selected  loca- 
tions in  the  United  States,  pilot  projects  under  which  financial  as- 
sistance in  the  purchase  of  new  or  used  durable  medical  equipment 
for  renal  dialysis  is  provided  to  individuals  suffering  from  end 
stage  renal  disease  at  the  time  home  dialysis  is  begun,  with  provi- 
sion for  a  trial  period  to  assure  successful  adaptation  to  home  dial- 
ysis before  the  actual  purchase  of  such  equipment. 

(2)  The  Secretary  shall  conduct  experiments  to  evaluate  methods 
for  reducing  the  costs  of  the  end  stage  renal  disease  program.  Such 
experiments  shall  include  (without  being  limited  to)  reimbursement 
for  nurses  and  dialysis  technicians  to  assist  with  home  dialysis,  and 
reimbursement  to  family  members  assisting  with  home  dialysis. 

(3)  The  Secretary  shall  conduct  experiments  to  evaluate  methods 
of  dietary  control  for  reducing  the  costs  of  the  end  stage  renal  dis- 
ease program,  including  (without  being  limited  to)  the  use  of  pro- 
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tein-controlled  products  to  delay  the  necessity  for,  or  reduce  the 
frequency  of,  dialysis  in  the  treatment  of  end  stage  renal  disease. 

(4)  The  Secretary  shall  conduct  a  comprehensive  study  of  meth- 
ods for  increasing  public  participation  in  kidney  donation  and 
other  organ  donation  programs. 

(5)  The  Secretary  shall  conduct  a  full  and  complete  study  of  the 
reimbursement  of  physicians  for  services  furnished  to  patients  with 
end  stage  renal  disease  under  this  title,  giving  particular  attention 
to  the  range  of  payments  to  physicians  for  such  services,  the  aver- 
age amounts  of  such  payments,  and  the  number  of  hours  devoted  to 
furnishing  such  services  to  patients  at  home,  in  renal  disease  facili- 
ties, in  hospitals,  and  elsewhere. 

(6)  The  Secretary  shall  conduct  a  study  of  the  number  of  patients 
with  end  stage  renal  disease  who  are  not  eligible  for  benefits  with 
respect  to  such  disease  under  this  title  (by  reason  of  this  section  or 
otherwise),  and  of  the  economic  impact  of  such  noneligibility  of 
such  individuals.  Such  study  shall  include  consideration  of  mecha- 
nisms whereby  governmental  and  other  health  plans  might  be  in- 
stituted or  modified  to  permit  the  purchase  of  actuarially  sound 
coverage  for  the  costs  of  end  stage  renal  disease. 

(7)  The  Secretary  shall  conduct  a  study  of  the  medical  appropri- 
ateness and  safety  of  cleaning  and  reusing  dialysis  filters  by  home 
dialysis  patients.  In  such  cases  in  which  the  Secretary  determines 
that  such  home  cleaning  and  reuse  of  filters  is  a  medically  sound 
procedure,  the  Secretary  shall  conduct  experiments  to  evaluate 
such  home  cleaning  and  reuse  as  a  method  of  reducing  the  costs  of 
the  end  stage  renal  disease  program. 

(8)  The  Secretary  shall  submit  to  the  Congress  no  later  than  Oc- 
tober 1,  1979,  a  full  report  on  the  experiments  conducted  under 
paragraphs  (1),  (2),  (3),  and  (7),  and  the  studies  under  paragraphs 
(4),  (5),  (6),  and  (7).  Such  report  shall  include  any  recommendations 
for  legislative  changes  which  the  Secretary  finds  necessary  or  de- 
sirable as  a  result  of  such  experiments  and  studies. 

(g)  The  Secretary  shall  submit  to  the  Congress  on  July  1,  1979, 
and  July  1  of  each  year  thereafter  a  report  on  the  end  stage  renal 
disease  program,  including  but  not  limited  to — 

(1)  the  number  of  patients,  nationally  and  by  renal  disease 
network,  on  dialysis  (self-dialysis  or  otherwise)  at  home  and  in 
facilities; 

(2)  the  number  of  new  patients  entering  dialysis  at  home  and 
in  facilities  during  the  year; 

(3)  the  number  of  facilities  providing  dialysis  and  the  utiliza- 
tion rates  of  those  facilities; 

(4)  the  number  of  kidney  transplants,  by  source  of  donor 
organ; 

(5)  the  number  of  patients  awaiting  organs  for  transplant; 

(6)  the  number  of  transplant  failures; 

(7)  the  range  of  costs  of  kidney  acquisitions,  by  type  of  facility 
and  by  region; 

(8)  the  number  of  facilities  providing  transplants  and  the 
number  of  transplants  performed  per  facility; 

(9)  patient  mortality  and  morbidity  rates; 
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(10)  the  average  annual  cost  of  hospitalization  for  ancillary 
problems  in  dialysis  and  transplant  patients,  and  drug  costs  for 
transplant  patients; 

(11)  medicare  payment  rates  for  dialysis,  transplant  proce- 
dures, and  physician  services,  along  with  any  changes  in  such 
rates  during  the  year  and  the  reasons  for  those  changes; 

(12)  the  results  of  cost-saving  experiments; 

(13)  the  results  of  basic  kidney  disease  research  conducted  by 
the  Federal  Government,  private  institutions,  and  foreign  gov- 
ernments; 

(14)  information  on  the  activities  of  medical  review  boards 
and  other  networks  organizations;  and 

(15)  estimated  program  costs  over  the  next  five  years. 
******* 

PAYMENT  TO  HOSPITALS  FOR  INPATIENT  HOSPITAL  SERVICE 

Sec.  1886.  (a)  (1)  (A)  (i)    *  *  * 

******* 

(2)  The  Secretary  shall  provide  for  such  exemptions  from,  and  ex- 
ceptions and  adjustments  to,  the  limitation  under  paragraph  (1)(A) 
as  he  deems  appropriate,  including  those  which  he  deems  necessary 
to  take  into  account — 

(A)  the  special  needs  of  sole  community  hospitals,  of  new 
hospitals,  of  risk  based  health  maintenance  organizations,  and 
of  hospitals  which  provide  atypical  services  or  essential  com- 
munity services,  and  to  take  into  account  extraordinary  cir- 
cumstances beyond  the  hospital's  control,  medical  and  para- 
medical education  costs,  significantly  fluctuating  population  in 
the  service  area  of  the  hospital,  and  unusual  labor  costs, 

(B)  the  special  needs  of  psychiatric  hospitals  and  of  public  or 
other  hospitals  that  serve  a  significantly  [disportionate]  dis- 
proportionate number  of  patients  who  have  low  income  or  are 
entitled  to  benefits  under  part  A  of  this  title,  and 

(C)  a  decrease  in  the  inpatient  hospital  services  that  a  hospi- 
tal provides  and  that  are  customarily  provided  directly  by  simi- 
lar hospitals  which  results  in  a  significant  distortion  in  the  op- 
erating costs  of  inpatient  hospital  services. 

******* 

(4)  For  purposes  of  this  section,  the  term  '  'operating  costs  of  inpa- 
tient hospital  services"  includes  all  routine  operating  costs,  ancil- 
lary service  operating  costs,  and  special  care  unit  operating  costs 
with  respect  to  inpatient  hospital  services  as  such  costs  are  deter- 
mined on  an  average  per  admission  or  per  discharge  basis  (as  deter- 
mined by  the  Secretary).  Such  term  does  not  include  costs  of  ap- 
proved educational  activities,  or,  with  respect  to  costs  incurred  in 
cost  reporting  periods  beginning  prior  to  October  1,  1986,  capital- 
related  costs  and  costs  related  to  employment  or  contracts  for  the 
professional  services  of  certified  registered  nurse  anesthetists,  as 
defined  by  the  Secretary. 

(b)(1)  *  *  * 
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(3)(A)  For  purposes  of  this  subsection,  the  term  "target 
amount"  means,  with  respect  to  a  hospital  for  a  particular  12- 
month  cost  reporting  period — 

(i)  in  the  case  of  the  first  such  reporting  period  for  which 
this  subsection  is  in  effect,  the  allowable  operating  costs  of  in- 
patient hospital  services  (as  defined  in  subsection  (a)(4))  recog- 
nized under  this  title  for  such  hospital  for  the  preceding  12- 
month  cost  reporting  period,  and 

(ii)  in  the  case  of  a  later  reporting  period,  the  target  amount 
for  the  preceding  12-month  cost  reporting  period, 

increased  by  the  applicable  percentage  increase  under  subpara- 
graph (B)  for  that  particular  cost  reporting  period. 

******* 

(0(1)  *  *  * 

******* 

(4)  The  Secretary  shall  approve  the  request  of  a  State  under 
paragraph  (1)  with  respect  to  a  hospital  reimbursement  control 
system  if— 

(A)  the  requirements  of  subparagraphs  (A),  (B),  (C),  [and 
(D)]  (D)  and  (E)  of  paragraph  (1)  have  been  met  with  respect  to 
the  system,  and 

(B)  with  respect  to  that  system  a  waiver  of  certain  require- 
ments of  title  XVIII  of  the  Social  Security  Act  has  been  ap- 
proved on  or  before  (and  which  is  in  effect  as  of)  the  date  of  the 
enactment  of  the  Social  Security  Amendments  of  1983,  pursu- 
ant to  section  402(a)  of  the  Social  Security  Amendments  of 
1967  or  section  222(a)  of  the  Social  Security  Amendments  of 
1972. 

With  respect  to  a  State  system  described  in  this  paragraph,  the 
Secretary  shall  judge  the  effectiveness  of  such  system  on  the  basis 
of  its  rate  of  increase  or  inflation  in  inpatient  hospital  payments 
for  individuals  under  this  title,  as  compared  to  the  national  rate  of 
increase  or  inflation  for  such  payments,  with  the  State  retaining 
the  option  to  have  the  test  applied  on  the  basis  of  the  aggregate 
payment  or  payments  per  inpatient  admission  or  discharge  during 
the  three  cost  reporting  periods  beginning  on  or  after  October  1, 
1983,  after  which  such  test,  at  the  option  of  the  Secretary,  shall  no 
longer  apply,  and  such  State  systems  shall  be  treated  in  the  same 
manner  as  under  other  waivers. 

******* 

(d)(1)(A)  Notwithstanding  section  1814(b)  but  subject  to  the  provi- 
sions of  section  1813,  the  amount  of  the  payment  with  respect  to 
the  operating  costs  of  inpatient  hospital  services  (as  defined  in  sub- 
section (a)(4))  of  a  subsection  (d)  hospital  (as  defined  in  subpargraph 
(B))  for  inpatient  hospital  discharges  in  a  cost  reporting  period  or 
in  a  fiscal  year — 

(i)  beginning  on  or  after  October  1,  1983,  and  before  October 
1,1984,  is  equal  to  the  sum  of— 

(I)  the  target  percentage  (as  defined  in  subparagraph  (C)) 
of  the  hospital's  target  amount  for  the  cost  reporting 
period  (as  defined  in  subsection  (b)(3)(A),  but  determined 
without  the  application  of  subsection  (a)),  and 
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(II)  the  DRG  percentage  (as  defined  in  subparagraph  (Q) 
of  the  regional  adjusted  DRG  prospective  payment  rate  de- 
termined under  paragraph  (2)  for  such  discharges; 

(ii)  beginning  on  or  after  October  1,  1984,  and  before  October 
1,  1986,  is  equal  to  the  sum  of— 

(I)  the  target  percentage  (as  defined  in  subparagraph  (Q) 
of  the  hospital's  target  amount  for  the  cost  reporting 
period  (as  defined  in  subsection  (b)(3)(A),  but  determined 
without  the  application  of  subsection  (a)),  and 

(II)  the  DRG  percentage  (as  defined  in  subparagraph  (Q) 
of  the  applicable  combined  adjusted  DRG  prospective  pay- 
ment rate  determined  under  subparagraph  (D)  for  such 
discharges;  or 

(iii)  beginning  on  or  after  October  1,  1986,  is  equal  to  the  na- 
tional adjusted  DRG  prospective  payment  rate  determined 
under  paragraph  (3)  for  such  discharges. 

(B)  As  used  in  this  section,  the  term  "subsection  (d)  hospital' ' 
means  a  hospital  located  in  one  of  the  fifty  States  or  the  District  of 
Columbia  other  than — 

(i)  a  psychiatric  hospital  (as  defined  in  section  1861(f)), 

(ii)  a  rehabilitation  hospital  (as  defined  by  the  Secretary), 

(iii)  a  hospital  whose  inpatients  are  predominantly  individ- 
uals under  18  years  of  age,  or 

(iv)  a  hospital  which  has  an  average  inpatient  length  of  stay 
(as  determined  by  the  Secretary)  of  greater  than  25  days; 

and,  in  accordance  with  regulations  of  the  Secretary,  does  not  in- 
clude a  psychiatric  or  rehabilitation  unit  of  the  hospital  which  is  a 
distinct  part  of  the  hospital  (as  defined  by  the  Secretary). 

(C)  For  purpose  of  this  subsection,  for  cost  reporting  periods  be- 
ginning [,  or  discharges  occurring]  — 

(i)  on  or  after  October  1,  1983,  and  before  October  1,  1984, 
the  "target  percentage"  is  75  percent  and  the  "DRG  percent- 
age" is  25  percent; 

(ii)  on  or  after  October  1,  1984,  and  before  October  1,  1985, 
the  "target  percentage"  is  50  percent  and  the  "DRG  percent- 
age" is  50  percent;  and 

(iii)  on  or  after  October  1,  1985,  and  before  October  1,  1986 
the  "target  percentage"  is  25  percent  and  the  "DRG  percent- 
age" is  75  percent. 

(D)  For  purposes  of  subparagraph  (A)(ii)(II),  the  "applicable  com- 
bined adjusted  DRG  prospective  payment  rate"  for  [cost  reporting 
periods  beginning,  or]  discharges  occurring — 

(i)  on  or  after  October  1,  1984,  and  before  October  1,  1985,  is 
a  combined  rate  consisting  of  25  percent  of  the  national  adjust- 
ed DRG  prospective  payment  rate,  and  75  percent  of  the  re- 
gional adjusted  DRG  prospective  payment  rate,  determined 
under  paragraph  (3)  for  such  discharges;  and 

(ii)  on  or  after  October  1,  1985,  and  before  October  1,  1986,  is 
a  combined  rate  consisting  of  50  percent  of  the  national  adjust- 
ed DRG  prospective  payment  rate,  and  50  percent  of  the  re- 
gional adjusted  DRG  prospective  payment  rate,  determined 
under  paragraph  (3)  for  such  discharges. 
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(3)  The  Secretary  shall  determine  a  national  adjusted  DRG  pro- 
spective payment  rate,  for  each  inpatient  hospital  discharge  in  a 
fiscal  year  after  fiscal  year  1984  involving  inpatient  hospital  serv- 
ices of  a  subsection  (d)  hospital  in  the  United  States,  and  shall  de- 
termine a  regional  adjusted  DRG  prospective  payment  rate  for 
such  discharges  in  each  region  for  which  payment  may  be  made 
under  part  A  of  this  title.  Each  such  rate  shall  be  determined  for 
hospitals  located  in  urban  or  rural  areas  within  the  United  States 
and  within  each  such  region,  respectively,  as  follows: 

(A)  Updating  previous  standardized  amounts. — The  Secre- 
tary shall  compute  an  average  standardized  amount  for  hospi- 
tals located  in  an  urban  area  and  for  hospitals  located  in  a 
rural  area  within  the  United  States  and  for  hospitals  located 
in  an  urban  area  and  for  hospitals  located  in  a  rural  area 
within  each  region,  equal  to  the  respective  average  standard- 
ized amount  computed  for  the  previous  fiscal  year  under  para- 
graph (2)(D)  or  under  this  subparagraph,  increased  for  fiscal 
year  1985  by  the  applicable  percentage  increase  under  subsec- 
tion (b)(3)(B),  and  adjusted  for  subsequent  fiscal  years  in  ac- 
cordance with  the  final  determination  of  the  Secretary  under 
subsection  (e)(4),  and  adjusted  to  reflect  the  most  recent  case- 
mix  data  available. 

(B)  Reducing  for  value  of  outlier  payments. — The  Secre- 
tary shall  reduce  each  of  the  average  standardized  amounts  de- 
termined under  subparagraph  (A)  by  a  proportion  equal  to  the 
proportion  (estimated  by  the  Secretary)  of  the  amount  of  pay- 
ments under  this  subsection  based  on  DRG  prospective  pay- 
ment amounts  which  are  additional  payments  described  in 
paragraph  (5)(A)  (relating  to  outlier  payments). 

(C)  Maintaining  budget  neutrality.— The  Secretary  shall 
adjust  each  of  such  average  standardized  amounts  as  may  be 
required  under  subsection  (e)(1)(B)  for  that  fiscal  year. 

(D)  Computing  drg-specific  rates  for  urban  and  rural 
hospitals. — For  each  discharge  classified  within  a  diagnosis-re- 
lated group,  the  Secretary  shall  establish  for  the  fiscal  year  a 
national  DRG  prospective  payment  rate  and  shall  establish  a 
regional  DRG  prospective  payment  rate  for  each  region,  each 
of  which  is  equal — 

(i)  for  hospitals  located  in  an  urban  area  in  the  United 
States  that  region  (respectively),  to  the  product  of— 

(I)  the  average  standardized  amount  (computed 
under  subparagraph  (A),  reduced  under,  reduced 
under  subparagraph  (B),  and  adjusted  under  subpara- 
graph [(C)] ,  (C))  for  the  fiscal  year  for  hospitals  locat- 
ed in  an  urban  area  in  the  United  States  or  that 
region,  and 

(II)  the  weighting  factor  (determined  under  para- 
graph (4)(B))  for  that  diagnosis-related  group;  and 

(ii)  for  hospitals  located  in  a  rural  area  in  the  United 
States  or  that  region  (respectively),  to  the  product  of — 

(I)  the  average  standardized  amount  (computed 
under  subparagraph  (A),  reduced  under  subparagraph 
(B),  and  adjusted  under  subparagraph  (C))  for  the 
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fiscal  year  for  hospitals  located  in  a  rural  area  in  the 
United  States  or  that  region,  and 

(II)  the  weighting  factor  (determined  under  para- 
graph (4)(B))  for  that  diagnosis-related  group. 
(E)  Adjusting  for  different  area  wage  levels. — The  Sec- 
retary shall  adjust  the  proportion,  (as  estimated  by  the  Secre- 
tary from  time  to  time)  of  hospitals'  costs  which  are  attributa- 
ble to  wages  and  wage-related  costs,  of  the  DRG  prospective 
payment  rates  computed  under  subparagraph  (D)  for  area  dif- 
ferences in  hospital  wage  levels  by  a  factor  (established  by  the 
Secretary)  reflecting  the  relative  hospital  wage  level  in  the  ge- 
ographic area  of  the  hospital  compared  to  the  national  average 
hospital  wage  level.  The  Secretary  shall  establish  criteria  under 
which,  in  the  case  of  a  hospital  that  demonstrates  to  the  secre- 
tary in  a  current  fiscal  year  that  the  adjustment  being  made 
under  the  previous  sentence  (or  under  paragraph  (2)(H))  for  that 
hospital's  discharges  in  that  fiscal  year  does  not  accurately  re- 
flect the  wage  levels  in  the  labor  market  serving  the  hospital, 
the  Secretary,  to  the  extent  he  deems  appropriate,  shall  modify 
such  adjustment  for  that  hospital  for  discharges  in  the  subse- 
quent fiscal  year  to  take  into  account  a  difference  in  payment 
amounts  in  that  current  fiscal  year  to  the  hospital  that  resulted 
from  such  inaccuracy. 

******* 

(e)(1)(A)  *  *  *. 

******* 

(5)  The  Secretary  shall  cause  to  have  published  [for  public  com- 
ment] in  the  Federal  Register,  not  later  than — 

(A)  the  June  1  before  each  fiscal  year  (beginning  with  fiscal 
year  1986),  the  Secretary's  proposed  determination  under  para- 
graph (4)  for  that  fiscal  year  for  public  comment,  and 

(B)  the  September  1  before  such  fiscal  year  after  such  consid- 
eration of  public  comment  on  the  proposal  as  is  feasible  in  the 
time  available,  the  Secretary's  final  determination  under  such 
paragraph  for  that  year. 

The  Secretary  shall  include  in  the  publication  referred  to  in  sub- 
paragraph (A)  for  a  fiscal  year  the  report  of  the  Commission's  rec- 
ommendations submitted  under  paragraph  (3)  for  that  fiscal  year. 

******* 

TITLE  xix— grants  to  states  for 
medical  assistance  programs 

******* 

appropriation 

Sec.  1901.  For  the  purpose  of  enabling  each  State,  as  far  as  prac- 
ticable under  the  conditions  in  such  State,  to  furnish  (1)  medical 
assistance  on  behalf  of  familes  with  dependent  children  and  of 
aged,  blind,  or  disabled  individuals,  whose  income  and  resources 
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are  insufficient  to  meet  the  cost  of  necessary  medical  services,  and 
(2)  rehabilitation  and  other  services  to  help  such  families  and  indi- 
viduals attain  or  retain  capability  for  independence  or  self-care, 
there  is  hereby  authorized  to  be  appropriated  for  each  fiscal  year  a 
sum  sufficient  to  carry  out  the  purposes  of  this  title.  The  sums 
made  available  under  this  section  shall  be  used  for  making  pay- 
ments to  States  which  have  submitted,  and  had  approved  by  the 
Secretry  [of  Health,  Education,  and  Welfare],  State  plans  for 
medical  assistance. 

TITLE  XX— BLOCK  GRANTS  TO  STATES 
FOR  SOCIAL  SERVICES 

******* 
PAYMENTS  TO  STATES 

Sec  2002.  (a)(1)  *  *  * 

*  *  *  *  *s^3jpp"  -'.  *  * 

(b)  The  Secretary  shall  make  payments  in  accordance  with  sec- 
tion [203  of  the  Intergovernmental  Cooperation  Act  of  1968  (42 
U.S.C.  4213)]  6503  of  title  31,  United  States  Code,  to  each  State 
from  its  allotment  for  use  under  this  title. 

******* 

REPORTS  AND  AUDITS 

Sec  2006.  (a)  Each  State  shall  prepare  reports  on  its  activities 
carried  out  with  funds  made  available  (or  transferred  for  use) 
under  this  title.  Reports  shall  be  in  such  form,  contain  such  infor- 
mation, and  be  of  such  frequency  (but  not  less  ofter  than  every  two 
years)  as  the  state  finds  necessary  to  provide  an  accurate  descrip- 
tion of  such  activities,  to  secure  a  complete  record  of  the  purposes 
for  which  funds  were  spent,  and  to  determine  the  extent  to  which 
funds  were  spent  in  a  manner  consistent  with  the  reports  required 
by  section  2004.  The  State  shall  make  copies  of  the  reports  required 
by  this  section  available  for  public  inspection  within  the  State  and 
shall  transmit  a  copy  to  the  Secretary.  Copies  shall  also  be  pro- 
vided, upon  request,  to  any  interested  public  agency,  and  each  such 
agency  may  provide  its  views  on  these  reports  to  the  Congress. 

(b)  Each  State  shall,  not  less  ofter  than  every  two  years,  audit  its 
expenditures  from  amounts  received  (or  transferred  for  use)  under 
this  title.  Such  State  audits  shall  be  conducted  by  an  entity  inde- 
pendent of  any  agency  administering  activities  funded  under  this 
title,  in  accordance  with  generally  accepted  auditing  principles. 
Within  30  days  following  the  completion  of  each  audit,  the  State 
shall  submit  a  copy  of  that  audit  to  the  legislature  of  the  State  and 
to  the  Secretary.  Each  State  shall  repay  to  the  United  States 
amount  ultimately  found  not  to  have  been  expended  in  accordance 
with  this  title,  or  the  Secretary  may  offset  such  amounts  against 
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any  other  amount  to  which  the  State  is  or  may  become  entitled 
under  this  title. 

(c)  For  other  provisions  requiring  States  to  account  for  Federal 
grants,  see  section  [202  of  the  Intergovernmental  Cooperation  Act 
of  1968  (42  U.S.C.  4212)]  6503  of  title  31,  United  States  Code. 

******* 


Public  Law  97-455 

AN  ACT  To  amend  Internal  Revenue  Code  of  1954  to  reduce  the  rate  of  certain 
taxes  paid  to  the  Virgin  Islands  on  Virgin  Islands  source  income,  to  amend  the 
Social  Security  Act  to  provide  for  a  termporary  period  that  payment  of  disability 
benefits  may  continue  through  the  hearing  stage  of  the  appeals  process,  and  for 
other  purposes 

******* 

[SEC.  4.  EVIDENTIARY  HEARINGS  IN  RECONSIDERATIONS  OF  DISABIL- 
ITY BENEFIT  TERMINATIONS. 

[(a)  In  General.— Section  205(b)  of  the  Social  Security  Act  is 
amended — 

[(1)  by  inserting  "(1)"  after  "(b)";  and 

[(2)  by  adding  at  the  end  thereof  the  following  new  para- 
graph: 

["(2)  In  any  case  where — 

["(A)  an  individual  is  a  recipient  of  disability  insurance 
benefits,  or  of  child's,  widow's,  or  widower's  insurance  benefits 
based  on  disability, 

["(B)  the  physical  or  mental  impairment  on  the  basis  of 
which  such  benefits  are  payable  is  found  to  have  ceased,  not  to 
have  existed,  or  to  no  longer  be  disabling,  and 

["(C)  as  a  consequence  of  the  finding  described  in  subpara- 
graph (B),  such  individual  is  determined  by  the  Secretary  not 
to  be  entitled  to  such  benefits, 
any  reconsideration  of  the  finding  described  in  subparagraph  (B),  in 
connection  with  a  reconsideration  by  the  Secretary  (before  any 
hearing  under  paragraph  (1)  on  the  issue  of  such  entitlement)  of 
his  determination  described  in  subparagraph  (C),  shall  be  made 
only  after  opportunity  for  an  evidentiary  hearing,  with  regard  to 
the  finding  described  in  subparagraph  (B),  which  is  reasonably  ac- 
cessible to  such  individual.  Any  reconsideration  of  a  finding  de- 
scribed in  subparagraph  (B)  may  be  made  either  by  the  State 
agency  or  the  Secretary  where  the  finding  was  originally  made  by 
the  State  agency,  and  shall  be  made  by  the  Secretary  where  the  find- 
ing was  originally  made  by  the  Secretary.  In  the  case  of  a  reconsid- 
eration by  a  State  agency  of  a  finding  described  in  subparagraph 
(B)  which  was  originally  made  by  such  State  agency,  the  eviden- 
tiary hearing  shall  be  held  by  an  adjudicatory  unit  of  the  State 
agency  other  than  the  unit  that  made  the  finding  described  in  sub- 
paragraph (B).  In  the  case  of  a  reconsideration  by  the  Secretary  of 
a  finding  described  in  subparagraph  (B)  which  was  originally  made 
by  the  Secretary,  the  evidentiary  hearing  shall  be  held  by  a  person 
other  than  the  person  or  persons  who  made  the  finding  described 
in  subparagraph  (B).". 
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[(b)  Effective  Date. —  The  amendments  made  by  subsection  (a) 
shall  apply  with  respect  to  reconsiderations  (of  findings  described 
in  section  205(b)(2)(B)  of  the  Social  Security  Act)  which  are  request- 
ed on  or  after  such  date  as  the  Secretary  Health  and  Human  Serv- 
ices may  specify,  but  in  any  event  not  later  than  January  1,  1984. 

[SEC.  5.  CONDUCT  OF  FACE-TO-FACE  RECONSIDERATIONS  IN  DISABILITY 
CASES. 

[The  Secretary  of  Health  and  Human  Services  shall  take  such 
steps  as  may  be  necessary  or  appropriate  to  assure  public  under- 
standing of  the  importance  the  Congress  attaches  to  the  face-to-face 
reconsiderations  provided  for  in  section  205(b)(2)  of  the  Social  Secu- 
rity Act  (as  added  by  section  4  of  this  Act).  For  this  purpose  the 
Secretary  shall — 

[(1)  provide  for  the  establishment  and  implementation  of 
procedures  for  the  conduct  of  such  reconsiderations  in  a 
manner  which  assures  that  beneficiaries  will  receive  reason- 
able notice  and  information  with  respect  to  the  time  and  place 
of  reconsideration  and  the  opportunities  afforded  to  introduce 
evidence  and  be  represented  by  counsel;  and 

[(2)  advise  beneficiaries  who  request  or  are  entitled  to  re- 
quest such  reconsiderations  of  the  procedures  so  established,  of 
their  opportunities  to  introduce  evidence  and  be  represented 
by  counsel  at  such  reconsiderations,  and  of  the  importance  of 
submitting  all  evidence  that  relates  to  the  question  before  the 
Secretary  or  the  State  agency  at  such  reconsiderations.] 

******* 


Section  5315  of  Title  5,  United  States  Code 
§  5315.  Positions  at  level  IV 

Level  IV  of  the  Executive  Schedule  applies  to  the  following  posi- 
tions, for  which  the  annual  rate  of  basic  pay  shall  be  the  rate  de- 
termined with  respect  to  such  level  under  chapter  11  of  title  2,  as 
adjusted  by  section  5318  of  this  title: 

Deputy  Administrator  of  General  Services. 

******* 
Administrator  of  the  Health  Care  Financing  Administration. 


Section  7  of  the  Railroad  Retirement  Act  of  1974 
powers  and  duties  of  the  board 

Sec.  7.  (a)  *  *  * 

******* 
(d)(1)  *  *  * 

******* 

(4)  The  rights  of  individuals  described  in  subdivision  (2)  of  this 
subsection  to  have  payment  made  on  their  behalf  for  the  services 
referred  to  in  subdivision  (1)  but  provided  in  Canada  shall  be  the 
same  as  those  of  individuals  to  whom  section  226  and  part  A  of 
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title  XVIII  of  the  Social  Security  Act  apply,  and  this  subdivision 
shall  be  administered  by  the  Board  as  if  the  provisions  of  section 
226  and  part  A  of  title  XVIII  of  the  Social  Security  Act  were  appli- 
cable, as  if  references  to  the  Secretary  of  Health,  Education,  and 
Welfare  were  to  the  Board,  as  if  references  to  the  Federal  Hospital 
Insurance  Trust  Fund  were  to  the  Railroad  Retirement  Account,  as 
if  references  to  the  United  States  or  a  State  included  Canada  or  a 
subdivision  thereof,  and  as  if  the  provisions  of  sections  1862(a)(4), 
1863,  1864,  [1867,]  1868,  1869,  1874(b),  and  1875  were  not  included 
in  such  title.  The  payments  for  services  herein  provided  for  in 
Canada  shall  be  made  from  the  Railroad  Retirement  account  (in  ac- 
cordance with,  and  subject  to,  the  conditions  applicable  under  sec- 
tion 7(b),  in  making  payment  of  other  benefits)  to  the  hospital,  ex- 
tended care  facility,  or  home  health  agency  providing  such  services 
in  Canada  to  individuals  to  whom  subdivision  (2)  of  this  subsection 
applies,  but  only  to  the  extent  that  the  amount  of  payments  for 
services  otherwise  hereunder  provided  for  an  individual  exceeds 
the  amount  payable  for  like  services  provided  pursuant  to  the  law 
in  effect  in  the  place  in  Canada  where  such  services  are  furnished. 
For  the  purposes  of  section  10  of  this  Act,  any  overpayment  under 
this  subdivision  shall  be  treated  as  if  it  were  an  overpayment  of  an 
annuity. 

******* 

Section  361  of  the  Social  Security  Amendments  of  1977 
establishment  of  commission 

Sec.  361.  (a)(1)  *  *  * 

******* 

[(i)  It  shall  be  the  duty  of  the  Health  Insurance  Benefits  Adviso- 
ry Council  (established  by  section  1867  of  the  Social  Security  Act) 
to  provide  timely  notice  to  the  Commission  of  any  meeting,  and  the 
Chairman  of  the  Commission  (or  his  delegate)  shall  be  entitled  to 
attend  any  such  meeting.] 


Social  Security  Amendments  of  1983 

TITLE  I— PROVISIONS  AFFECTING  THE  FI- 
NANCING OF  THE  SOCIAL  SECURITY 
SYSTEM 

PART  A— COVERAGE 

COVERAGE  OF  NEWLY  HIRED  FEDERAL  EMPLOYEES 

Sec.  101.  (a)  *  *  * 
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(d)  The  amendments  made  by  this  section  shall  be  effective  with 
respect  to  [remuneration  paid]  service  performed  after  December 
31,  1983. 

******* 
PART  B— COMPUTATION  OF  BENEFIT  AMOUNTS 

SHIFT  OF  COST-OF-LIVING  ADJUSTMENTS  TO  CALENDAR  YEAR  BASIS 

Sec.  111.  (a)(1)  *  *  * 

******* 

(e)  Section  403(b)  of  the  Omnibus  Budget  Reconciliation  Act  of 
1982  (Public  Law  97-253)  is  amended  to  read  as  follows: 

"(b)(1)  Except  as  provided  in  paragraph  (2),  the  amendment  made 
by  subsection  (a)(1)  shall  apply  with  respect  to  amounts  payable  for 
periods  beginning  after  May  31,  1983. 

"(2)  In  the  cases  of  individuals  to  whom  pension  is  payable  under 
sections  521,  541,  and  542  of  title  38,  United  States  Code,  the 
amendment  made  by  subsection  (a)(1)  shall  take  effect  on  the  first 
day  after  May  31,  1983,  that  an  increase  is  made  in  maximum 
annual  rates  of  pension  pursuant  to  section  3112  of  title  38,  United 
States  Code.". 

COST-OF-LIVING  INCREASES  TO  BE  BASED  ON  EITHER  WAGES  OR  PRICES 
(WHICHEVER  IS  LOWER)  WHEN  BALANCE  IN  OASDI  TRUST  FUNDS 
FALLS  BELOW  SPECIFIED  LEVEL 

Sec.  112.  (a)  *  *  * 

******* 

(f)  Notwithstanding  anything  to  the  contrary  in  section 
215(i)(l)(F)  of  the  Social  Security  Act  (as  added  by  subsection  (a)(4) 
of  this  section),  the  combined  balance  in  the  Trust  Funds  which  is 
to  be  used  in  determining  the  "OASDI  fund  ratio"  with  respect  to 
the  calendar  year  1984  under  such  section  shall  be  the  estimated 
combined  balance  in  such  Funds  as  of  the  close  of  that  year  (rather 
than  as  of  its  beginning),  including  the  taxes  transferred  under  sec- 
tion 201(a)  of  such  Act  on  the  first  day  of  the  year  following  that 
year. 

******* 

TITLE  II— ADDITIONAL  PROVISIONS  RE- 
LATING TO  LONG-TERM  FINANCING  OF 
THE  SOCIAL  SECURITY  SYSTEM 

INCREASE  IN  RETIREMENT  AGE 

Sec.  201.  (a)  *  *  * 

******* 

(c)  Title  II  of  the  Social  Security  Act  is  further  amended — 

(1)  by  striking  out  "age  65"  or  "the  age  of  65",  as  the  case 
may  be,  each  place  it  appears  in  the  following  sections  and  in- 
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serting  in  lieu  thereof  in  each  instance  "retirement  age  (as  de- 
fined in  section  216(1))": 

(A)  subsections  (a),  (b),  (c),  (d),  (e),  (f),  (q),  (r),  and  (w)  of 
section  202; 

(B)  subsections  (c)  (as  amended  by  section  309(g)  of  this 
Act)  and  (f)  of  section  203; 

(C)  subsection  (f)  of  section  215; 

(D)  subsections  (h)  and  (i)  of  section  216;  and 

(E)  section  223(a);  and 

(2)  by  striking  out  "age  sixty-five"  in  section  203(c)  (as 
amended  by  section  309(g)  of  this  Act)  and  inserting  in  lieu 
thereof  "retirement  age  (as  defined  in  section  216(1))";  and 

(3)  by  striking  out  "the  age  of  sixty-five"  in  section  223(a) 
and  inserting  in  lieu  thereof  "retirement  age  (as  defined  in  sec- 
tion 216(1))". 

******* 

TITLE  III— MISCELLANEOUS  AND 
TECHNICAL  PROVISIONS 

PART  A— ELIMINATION  OF  GENDER-BASED  DISTINCTIONS 

DIVORCED  HUSBANDS 

Sec.  301.  (a)(1)  *  *  * 

*  *  *  *    .       *  *  * 

(5)  [Section  202(c)]  Effective  with  respect  to  monthly  insurance 
benefits  for  months  after  December  1984  (but  only  on  the  basis  of 
applications  filed  on  or  after  January  1,  1985),  section  202(c)  of  such 
Act  is  further  amended  by  adding  after  paragraph  (4)  (as  added  by 
paragraph  (4)  of  this  subsection)  the  following  new  paragraph: 

"(5)(A)  Notwithstanding  the  preceding  provisions  of  this  subsec- 
tion, except  as  provided  in  subparagraph  (B),  the  divorced  husband 
of  an  individual  who  is  not  entitled  to  old-age  or  disability  insur- 
ance benefits,  but  who  has  attained  age  62  and  is  a  fully  insured 
individual  (as  defined  in  section  214),  if  such  divorced  husband — 

"(i)  meets  the  requirements  of  subparagraphs  (A)  through  (D) 
of  paragraph  (1),  and 

"(ii)  has  been  divorced  from  such  insured  individual  for  not 
less  than  2  years, 
shall  be  entitled  to  a  husband's  insurance  benefit  under  this  sub- 
section for  each  month,  in  such  amount,  and  beginning  and  ending 
with  such  months,  as  determined  (under  regulations  of  the  Secre- 
tary) in  the  manner  otherwise  provided  for  husband's  insurance 
benefits  under  this  subsection,  as  if  such  insured  individual  had 
become  entitled  to  old-age  insurance  benefits  on  the  date  on  which 
the  divorced  husband  first  meets  the  criteria  for  entitlement  set 
forth  in  classes  (i)  and  (ii). 

"(B)  A  husband's  insurance  benefit  provided  under  this  para- 
graph which  has  not  otherwise  terminated  in  accordance  with  sub- 
paragraph (E),  (F),  (H),  or  (I)  of  paragraph  (1)  shall  terminate  with 
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the  month  preceding  the  first  month  in  which  the  insured  individu- 
al is  no  longer  a  fully  insured  individual.". 

*  '*  *  *  * 

EQUALIZATION  OF  BENEFITS  UNDER  SECTION  228 

Sec.  305.  (a)  *  *  * 

******* 

(d)  Section  228  of  such  Act  is  further  amended — 

(1)  by  striking  out  "he"  wherever  it  appears  in  subsections 
(a)  and  (c)(1)  and  inserting  in  lieu  thereof  "he  or  she";  and 

(2)  by  striking  out  "his"  each  place  it  appears  in  subsection 
(c)(4)(C)  and  inserting  in  lieu  thereof  "his  or  her". 

******* 

PART  B— COVERAGE 

******* 

EXTENSION  OF  COVERAGE  BY  INTERNATIONAL  SOCIAL  SECURITY 

AGREEMENT 

Sec.  322.  (a)(1)  Section  210(a)  of  the  Social  Security  Act  (as 
amended  by  sections  321(b)  and  323(a)(2)  of  this  Act)  is  further 
amended,  in  the  matter  preceding  paragraph  (1) — 

(A)  by  striking  out  "either"  before  "(A)",  and 

(B)  by  inserting  before  "[;  except],  except"  the  following:  ", 
or  (C)  if  it  is  service,  regardless  of  where  or  by  whom  per- 
formed, which  is  designated  as  employment  or  recognized  as 
equivalent  to  employment  under  an  agreement  entered  into 
under  section  233". 

******* 

AMOUNTS  RECEIVED  UNDER  CERTAIN  DEFERRED  COMPENSATION  AND 
SALARY  REDUCTION  ARRANGEMENTS  TREATED  AS  WAGES  FOR  FICA 
TAXES 

Sec.  324.  (a)(1)  *  *  * 

******* 

(d)(1)  Except  as  otherwise  provided  in  this  subsection,  the  amend- 
ments made  by  this  section  shall  apply  to  remuneration  paid  after 
December  31,  1983.  For  purposes  of  applying  such  amendments  to 
remuneration  paid  after  December  31,  1983,  which  would  have  been 
taken  into  account  before  January  1,  1984,  if  such  amendments  had 
applied  to  periods  before  January  1,  1984,  such  remuneration  shall 
be  taken  into  account  when  paid  (or,  at  the  election  of  the  payor,  at 
the  time  which  would  be  appropriate  if  such  amendments  had  ap- 
plied). 

(2)  Except  as  otherwise  provided  in  this  subsection,  the  amend- 
ments made  by  subsection  (b)  shall  apply  to  remuneration  paid 
after  December  31,  1984.  For  purposes  of  applying  such  amendments 
to  remuneration  paid  after  December  31,  1984,  which  would  have 
been  taken  into  account  before  January  1,  1985,  if  such  amendments 
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had  applied  to  periods  before  January  1,  1985,  such  remuneration 
shall  be  taken  into  account  when  paid  (or,  at  the  election  of  the 
payor,  at  the  time  which  would  be  appropriate  if  such  amendments 
had  applied). 

******* 

(4)  In  the  case  of  an  agreement  in  existence  on  March  24,  1983, 
between  a  nonqualified  deferred  compensation  plan  (as  defined  in 
section  3121(vX2)(C)  of  the  Internal  Revene  Code  of  1954,  as  added 
by  this  section)  and  an  individual — 

(A)  the  amendments  made  by  this  section  (other  than  subsec- 
tion (b))  shall  apply  with  respect  to  services  performed  by  such 
individual  after  December  31,  1983,  and 

(B)  the  amendments  made  by  subsection  (b)  shall  apply  with 
respect  to  services  performed  by  such  individual  after  Decem- 
ber 31,  1984. 

The  preceding  sentence  shall  not  apply  in  the  case  of  a  plan  to 
which  section  457(a)  of  such  Code  applies.  For  purposes  of  this  para- 
graph, any  plan  or  agreement  to  make  payments  described  in  para- 
graph (2),  (3),  or  (lSXAXiii)  of  section  3121(a)  of  such  Code  (as  in 
effect  on  the  day  before  the  date  of  the  enactment  of  this  Act)  shall 
be  treated  as  a  nonqualified  deferred  compensation  plan. 

******* 

CODIFICATION  OF  ROWAN  DECISION  WITH  RESPECT  TO  MEALS  AND 

LODGING 

Sec.  327.  (aXD  *  *  * 

******* 

[(d)(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  subsections  (a)  and  (b)  shall  apply  to  remuneration  paid 
after  December  31,  1983. 

[(2)  The  amendments  made  by  subsection  (c)  shall  apply  to  re- 
muneration paid  after  December,  31,  1984.] 

(dXD  The  amendments  made  by  subsection  (a)  shall  apply  to  re- 
muneration paid  after  December  31,  1983. 

(2)  The  amendments  made  by  subsection  (b)  and  subsection  (c)(4) 
shall  apply  to  remuneration  (other  than  amounts  excluded  under 
section  119  of  the  Internal  Revenue  Code  of  1954)  paid  after  March 
4,  1983,  and  to  any  such  remuneration  paid  on  or  before  such  date 
which  the  employer  treated  as  wages  when  paid. 

(3)  The  amendments  made  by  paragraphs  (1),  (2),  and  (3)  of  subsec- 
tion (c)  shall  apply  to  remuneration  paid  after  December  31,  1984- 

******* 

PART  C— OTHER  AMENDMENTS 

******* 

LIMITATION  ON  PAYMENTS  TO  PRISONERS 

Sec.  339.  (a)  *  *  * 

[(b)  Section  223  of  such  Act  is  amended  by  striking  out  subsec- 
tion (f).] 
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(b)  Section  228(f)  of  such  Act  is  amended  to  read  as  follows: 
(f)  For  provisions  relating  to  limitation  on  payments  to  prisoners, 
see  section  202(x). 

******* 

TITLE  VI— PROSPECTIVE  PAYMENTS  FOR 
MEDICARE  INPATIENT  HOSPITAL  SERV- 
ICES 

******* 
CONFORMING  AMENDMENTS 

Sec.  602.  (a)  *  *  * 

******* 

(h)(1)  Section  1878(a)  of  such  Act  is  amended — 

(A)  by  inserting  "and  (except  as  provided  in  subsection  (g)(2)) 
any  hospital  which  receives  payments  in  amounts  computed 
under  subsection  (b)  or  (d)  of  section  1886  and  which  has  sub- 
mitted such  reports  within  such  time  as  the  Secretary  may  re- 
quire in  order  to  make  payment  under  such  section  may  obtain 
a  hearing  with  respect  to  such  payment  by  the  Board"  after 
"subsection  (h)"  in  the  matter  before  paragraph  (1), 

(B)  by  inserting  "(i)"  after  "(A)"  in  paragraph  (1)(A), 

(C)  by  inserting  "or"  at  the  end  of  paragraph  (1)(A)  and  by 
adding  after  such  paragraph  the  following  new  clause: 

"(ii)  is  dissatisfied  with  a  final  determination  of  the  Sec- 
retary as  to  the  amount  of  the  payment  under  subsection 
(b)  or  (d)  of  section  1886,",  and 

(D)  by  striking  out  "(1)(A)"  in  paragraph  (3)  and  inserting  in 
lieu  thereof  "(l)(A)(i),  or  with  respect  to  appeals  under  para- 
graph (l)(A)(ii),  180  days  after  notice  of  the  Secretary's  final  de- 
termination,". 

(2)(A)  The  last  sentence  of  section  1878(f)(1)  of  the  Social  Security 
Act  is  amended  by  inserting  "(or,  in  an  action  brought  jointly  by 
several  providers,  the  judicial  district  in  which  the  greatest 
number  of  such  providers  are  located)"  after  "the  judicial  district 
in  which  the  provider  is  located". 

(B)  Section  1878(f)(1)  of  such  Act  is  further  amended  by  adding  at 
the  end  thereof  the  following  new  sentence:  "Any  appeal  to  the 
Board  or  action  for  judicial  review  by  providers  which  are  under 
common  ownership  or  control  must  be  brought  by  such  providers 
as  a  group  with  respect  to  any  matter  involving  an  issue  common 
to  such  providers.". 

(C)  Notwithstanding  section  604(a)(1),  the  amendments  made  by 
this  paragraph  shall  be  effective  with  respect  to  any  appeal  or 
action  brought  on  or  after  the  date  of  the  enactment  of  this  Act. 
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REPORTS,  EXPERIMENTS,  AND  DEMONSTRATION  PROJECTS 

Sec.  603.  (a)(1)  The  Secretary  of  Health  and  Human  Services 
(hereinafter  in  this  title  referred  to  as  the  "Secretary")  shall  study, 
develop,  and  report  to  the  Congress  within  18  months  after  the 
date  of  the  enactment  of  this  Act  on  the  method  and  proposals  for 
legislation  by  which  capital-related  costs,  such  as  return  on  net 
equity,  associated  with  inpatient  hospital  services  can  be  included 
within  the  prospective  payment  amounts  computed  under  section 
1886(d)  of  the  Social  Security  Act. 

(2)(A)  The  Secretary  shall  study  and  report  annually  to  the  Con- 
gress at  the  end  of  each  year  (beginning  with  1984  and  ending  with 
1987)  on  the  impact,  of  the  payment  methodology  under  section 
1886(d)  of  the  Social  Security  Act  during  the  previous  year,  on 
classes  of  hospitals,  beneficiaries,  and  other  payors  for  inpatient 
hospital  services,  and  other  providers,  and,  in  particular,  on  the 
impact  of  computing  DRG  prospective  payment  rates  by  census  di- 
vision, rather  than  exclusively  on  a  national  basis.  Each  such 
report  shall  include  such  recommendations  for  such  changes  in  leg- 
islation as  the  Secretary  deems  appropriate. 

(B)  During  fiscal  year  1984,  the  Secretary  shall  begin  the  collec- 
tion of  data  necessary  to  compute  the  amount  of  physician  charges 
attributable,  by  diagnosis-related  groups,  to  physicians'  services 
furnished  to  inpatients  of  hospitals  whose  discharges  are  classified 
within  those  groups.  The  Secretary  shall  [include,  in  a  report  to 
Congress  in  1985,]  submit  to  Congress,  not  later  than  July  1,  1985, 
a  report  to  Congress  which  includes  recommendations  on  the  advis- 
ability and  feasibility  of  providing  for  determining  the  amount  of 
the  payments  for  physicians'  services  and  for  services  of  certified 
registered  nurse  anesthetists  furnished  to  hospital  inpatients  based 
on  the  DRG  type  classification  of  the  discharges  of  those  inpatients, 
and  legislative  recommendations  thereon. 

******* 

EFFECTIVE  DATES 

Sec.  604.  (a)(1)  *  *  * 

******* 

(c)(1)  The  Secretary  shall  cause  to  be  published  in  the  Federal 
Register  a  notice  of  the  interim  final  DRG  prospective  payment 
rates  established  under  subsection  (d)  of  section  1886  of  the  Social 
Security  Act  (as  amended  by  this  title)  no  later  than  September  1, 
1983,  and  allow  for  a  period  of  public  comment  thereon.  Payment 
on  the  basis  of  prospective  rates  shall  become  effective  on  October 
1,  1983,  without  the  necessity  for  consideration  of  comments  re- 
ceived, but  the  Secretary  shall,  by  notice  published  in  the  Federal 
Register,  affirm  or  modify  the  amounts  by  December  31,  1983,  after 
considering  those  comments. 

(2)  A  modification  under  paragraph  (1)  that  reduces  a  prospective 
payment  rate  shall  apply  only  to  discharges  occurring  after  30  days 
after  the  date  the  notice  of  the  modification  is  published  in  the 
Federal  Register. 
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(3)  Rules  [to  implement  subsection  (d)  of  section  1886  of  the 
Social  Security  Act  (as  so  amended)]  to  implement  the  amendments 
made  by  this  title  shall  be  established  in  accordance  with  the  proce- 
dure described  in  this  subsection. 


PUBLIC  LAW  97-35 

AN  ACT  To  provide  for  reconciliation  pursuant  to  section  301  of  the  first  concurrent 
resolution  on  the  budget  for  the  fiscal  year  1982 

TITLE  XXII— FEDERAL  OLD-AGE,  SURVI- 
VORS, AND  DISABILITY  INSURANCE 
PROGRAM 

******* 
RESTRICTIONS  ON  THE  LUMP-SUM  DEATH  PAYMENT 

Sec.  2202.  (a)(1)  Section  202(i)  of  the  Social  Security  Act  is  amend- 
ed— 

(A)  in  the  second  sentence,  by  striking  out  paragraphs  (1),  (2), 
(3),  and  (4)  and  inserting  in  lieu  thereof  the  following: 

"(1)  to  a  widow  (as  defined  in  section  216(c))  or  widower  (as 
defined  in  section  216(g))  who  is  entitled  (or  would  have  been  so 
entitled  had  a  timely  application  been  filed),  on  the  basis  of  the 
wages  and  self-employment  income  of  such  insured  individual, 
to  benefits  under  subsection  (e),  (f),  or  (g)  of  this  section  for  the 
month  in  which  occurred  such  individual's  death;  or 

"(2)  if  no  person  qualifies  for  payment  under  paragraph  (1), 
or  if  such  person  dies  before  receiving  payment,  in  equal 
shares  to  each  person  who  is  entitled  (or  would  have  been  so 
entitled  had  a  timely  application  been  filed),  on  the  basis  of  the 
wages  and  self-employment  income  of  such  insured  individual, 
to  benefits  under  subsection  (d)  of  this  section  for  the  month  in 
which  occurred  such  individual's  death.";  and 

(B)  in  the  third  sentence,  by  striking  out  "(except  a  payment 
[as]  authorized  pursuant  to  clause  (1)(A)  of  the  preceding  sen- 
tence)". 

******* 

PAYMENT  OF  CERTAIN  BENEFITS  ONLY  FOR  MONTHS  AFTER  MONTH  IN 
WHICH  ENTITLEMENT  CONDITIONS  ARE  FULFILLED 

Sec.  2203.  (a)  *  *  * 

******* 
(d)(1)  *  *  * 
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(4)  Section  216(h)  of  such  Act  is  amended  by  adding  at  the  end  of 
paragraph  (3)  (after  and  below  subparagraph  (C)(ii))  the  following 
new  sentence:  "For  purposes  of  subparagraph  (A)(i),  an  acknowl- 
edgement, court  decree,  or  court  order  shall  be  deemed  to  have  oc- 
curred on  the  first  day  of  the  month  in  which  it  actually  oc- 
curred.". 

******* 


TITLE  XXIII— PUBLIC  ASSISTANCE 
PROGRAMS 

******* 


Subtitle  C — Block  Grants  for  Social  Services 


******* 


CONFORMING  AMENDMENTS  TO  THE  SOCIAL  SECURITY  ACT 

Sec.  2353.  (a)(1)  *  *  * 

******* 

(h)  Section  1116  of  such  Act  is  amended — 

(1)  in  subsections  (a)(1)  and  (b),  by  striking  out  "XIX [,]  or 
XX"  and  inserting  in  lieu  thereof  "or  XIX"; 

(2)  in  subsection  (a)(3),  by  striking  out  "1904,  or  2003"  and  in- 
serting in  lieu  thereof  "or  1904";  and 

(3)  in  subsection  (d),  by  striking  out  "XIX,  XX"  and  inserting 
in  lieu  thereof  "or  XIX". 

******* 


Public  Law  96-499 

AN  ACT  To  provide  for  reconciliation  pursuant  to  section  3  of  the  First  Concurrent 
Resolution  on  the  Budget  for  the  fiscal  year  1981 

******* 


TITLE  IX— MEDICARE  AND  MEDICAID 
RELATED  PROVISIONS 

*  *  *;  *  *  *  * 

PART  A— PROVISIONS  RELATING  TO 
MEDICARE  AND  MEDICAID 
Subpart  I — Provider  Reimbursement  Changes 
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CONTINUED  USE  OF  DEMONSTRATION  PROJECT  REIMBURSEMENT 

SYSTEMS 

Sec.  903.  (a)  Section  18140b)  of  the  Social  Security  Act  is  amend- 
ed— 

(1)  by  inserting  "except  as  provided  in  paragraph  (3),"  in 
paragraph  (1)  before  "the  lesser", 

(2)  by  striking  out  "or"  at  the  end  of  paragraph  (1), 

(3)  by  striking  out  the  period  at  the  end  of  paragraph  (2)  and 
inserting  in  lieu  thereof  ";  or",  and 

(4)  by  adding  at  the  end  thereof  the  following  [new  para- 
graph]: 

"(3)  if  some  or  all  of  the  hospitals  in  a  State  have  been  reim- 
bursed for  services  (for  which  payment  may  be  made  under 
this  part)  pursuant  to  a  reimbursement  system  approved  as  a 
demonstration  project  under  section  402  of  the  Social  Security 
Amendments  of  1967  or  section  222  of  the  Social  Security  Ad- 
mendments  of  1972,  if  the  rate  of  increase  in  such  hospitals  in 
their  costs  per  hospital  inpatient  admission  of  individuals  enti- 
tled to  benefits  under  this  part  over  the  duration  of  such 
project  was  equal  to  or  less  than  such  rate  of  increase  for  ad- 
missions of  such  individuals  with  respect  to  all  hospitals  in  the 
United  States  during  such  period,  and  if  either  the  State  has 
legislative  authority  to  operate  such  system  and  the  State 
elects  to  have  reimbursement  to  such  hospitals  made  in  accord- 
ance with  this  paragraph  or  the  system  is  operated  through  a 
voluntary  agreement  of  hospitals  and  such  hospitals  elect  to 
have  reimbursement  to  those  hospitals  made  in  accordance 
with  this  paragraph,  then  the  Secretary  may  provide  for  con- 
tinuation of  reimbursement  to  such  hospitals  under  such 
system  until  the  Secretary  determines  that— 

"(A)  a  third-party  payor  reimburses  such  a  hospital  on  a 
basis  other  than  under  such  system,  or 

"(B)  the  rate  of  increase  for  the  previous  three-year 
period  in  such  hospitals  in  costs  per  hospital  inpatient  ad- 
mission of  individuals  entitled  to  benefits  under  this  part 
is  greater  than  such  rate  of  increase  for  admissions  of  such 
individuals  with  respect  to  all  hospitals  in  the  United 
States  for  such  period. 
In  the  case  of  any  State  which  has  had  such  a  demonstration 
project  reimbursement  system  in  continuous  operation  since 
July  1,  1977,  the  Secretary  shall  provide  under  paragraph  (3) 
for  continuation  of  reimbursement  to  hospitals  in  the  State 
under  such  system  until  the  Secretary  determines  that  either 
of  the  conditions  described  in  subparagraph  (A)  or  (B)  of  such 
paragraph  occurred.". 

******* 


PART— PROVISIONS  RELATING  TO  MEDICARE 
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optometrists'  services 

Sec.  937.  (a)  Clause  (4)  of  the  first  sentence  of  section  1861(r)  of 
the  Social  Security  Act  is  amended  by  striking  out  "but  only  with 
respect  to  establishing  their  necessity  for  prosthetic  lenses,"and  in- 
serting in  lieu  thereof  "but  only  with  respect  to  services  related  to 
the  condition  of  aphakia,". 

(b)  The  Secretary  of  Health  and  Human  Services  shall  submit  to 
the  Congress  by  January  1,  1982,  legislative  recommendations  with 
respect  to  reimbursement  under  title  XVIII  of  the  Social  Security 
Act  for  services  furnished  by  optometrists  in  connection  with  cata- 
racts and  such  other  services  which  they  are  legally  authorized  to 
perform. 

(c)  The  amendment  made  by  subsection  (a)  shall  apply  to  services 
furnished  [on  on]  on  or  after  July  1,  1981. 

******* 


Trade  Act  of  1974 
******* 

title  ii— relief  from  injury  caused 
by  import  competition 

******* 

CHAPTER  2— ADJUSTMENT  ASSISTANCE  FOR 

WORKERS 

******* 

Subchapter  B — Program  Benefits 

PART  I— TRADE  READJUSTMENT  ALLOWANCES 

******* 

SEC.  233.  LIMITATIONS  ON  TRADE  READJUSTMENT  ALLOWANCES. 

(a)(1)  The  maximum  amount  of  trade  readjustment  allowances 
payable  with  respect  to  the  period  covered  by  any  certification  to 
an  adversely  affecterd  worker  shall  be  the  amount  which  is  the 
product  of  52  multiplied  by  the  trade  readjustment  allowance  pay- 
able to  the  worker  for  a  week  of  total  unemployment  (as  deter- 
mined under  section  232(a)),  but  such  product  shall  be  reduced  by 
the  total  sum  of  the  unemployment  insurance  to  which  the  worker 
was  entitled  (or  would  have  been  entitled  if  he  had  applied  there- 
for) in  the  worker's  first  benefit  period  described  in  section 
231(a)(3)(A). 

(2)  A  trade  readjustment  allowance  shall  not  be  paid  for  any 
week  after  the  52-week  period  beginning  with  the  first  week  follow- 
ing the  first  week  in  the  period  covered  by  the  certification  with 
respect  to  which  the  worker  has  exhausted  (as  determined  for  pur- 
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poses  of  section  231(a)(3)(B))  all  rights  to  that  part  of  his  unemploy- 
ment insurance  that  is  regular  compensation. 

(3)  [Notwithstanding  paragraph  (1),  in  accordance  with  regula- 
tions prescribed  by  the  Secretary,  payments  may  be  made  as  trade 
readjustment  allowances  for  up  to  26  additional  weeks  in  the  26- 
week  period  following  the  last  week  of  entitlement  to  trade  read- 
justment allowances  otherwise  payable  under  this  chapter  in  order 
to  assist  the  adversely  affected  worker  to  complete  training  ap- 
proved for  the  worker  under  section  236.]  Notwithstanding  para- 
graph (1),  in  order  to  assist  the  adversely  affected  worker  to  com- 
plete training  approved  for  him  under  section  236,  and  in  accord- 
ance with  regulations  prescribed  by  the  Secretary,  payments  may  be 
made  as  trade  readjustment  allowances  for  up  to  26  additional 
weeks  in  the  26-week  period  that — 

(A)  follows  the  last  week  of  entitlement  to  trade  readjustment 
allowances  otherwise  payable  under  this  chapter;  or 

(B)  begins  with  the  first  week  of  such  training,  if  such  train- 
ing is  approved  after  the  last  week  described  in  subparagraph 
(A). 

Payments  for  such  additional  weeks  may  be  made  only  for  weeks 
in  such  26-week  period  during  which  the  individual  is  engaged  in 
such  training  and  has  not  been  determined  under  section  236(c)  to 
be  failing  to  make  satisfactory  progress  in  the  training. 

******* 
PART  III— JOB  SEARCH  AND  RELOCATION  ALLOWANCES 

SEC.  237.  JOB  SEARCH  ALLOWANCES. 

(a)  Any  adversely  affected  worker  covered  by  a  certification 
under  subchapter  A  of  this  chapter  may  file  an  application  with 
the  Secretary  for  a  job  search  allowance.  Such  allowance,  if  grant- 
ed, shall  provide  reimbursement  to  the  worker  of  90  percent  of  the 
cost  of  necessary  job  search  expenses  as  prescribed  by  regulations 
of  the  Secretary;  except  that — 

(1)  such  reimbursement  may  not  exceed  [$600]  $800  for  any 
worker,  and 

(2)  reimbursement  may  not  be  made  for  subsistence  and 
transportation  expenses  at  levels  exceeding  those  allowable 
under  section  236(b)(1)  and  (2). 

******* 

SEC.  238.  RELOCATION  ALLOWANCES. 

(a)  *  *  * 

******* 

(d)  For  the  purposes  of  this  section,  the  term  "relocation  allow- 
ance" means — 

(1)  *  *  * 

(2)  a  lump  sum  equivalent  to  three  times  the  worker's  aver- 
age weekly  wage,  up  to  a  maximum  payment  of  [$600.]  $800. 
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CHAPTER  3— ADJUSTMENT  ASSISTANCE  FOR 

FIRMS 

******* 

SEC.  265.  ASSISTANCE  TO  INDUSTRIES. 

(a)  The  Secretary  may  provide  technical  assistance,  on  such 
terms  and  conditions  as  the  Secretary  deems  appropriate,  for  the 
establishment  of  industrywide  programs  for  new  product  develop- 
ment, new  process  development,  export  development,  or  other  uses 
consistent  with  the  purposes  of  this  chapter.  Such  technical  assist- 
ance may  be  provided  through  existing  agencies,  private  individ- 
uals, firms,  universities  and  institutions,  and  by  grants,  contracts, 
or  cooperative  agreement  to  associations,  unions,  or  other  nonprofit 
industry  organizations  in  which  a  substantial  number  of  firms  or 
workers  have  been  certified  as  eligible  to  apply  for  adjustment  as- 
sistance under  section  223  or  251. 

(b)  Expenditures  for  technical  assistance  under  this  section  may 
be  up  to  [$2,000,000]  $10,000,000  annually  per  industry  and  shall 
be  made  under  such  terms  and  conditions  as  the  Secretary  deems 
appropriate. 


IX.  SUPPLEMENTAL,  ADDITIONAL,  AND  ADDITIONAL 
SUPPLEMENTAL  VIEWS 


SUPPLEMENTAL  VIEW  ON  PRIVATE  FOUNDATIONS 
CONGRESSMAN  JAMES  R.  JONES 

One  question  with  which  I  have  been  directly  involved  over  the 
last  several  years  which  the  Committee  unfortunately  failed  to  ad- 
dress is  the  1969  provision  requiring  private  foundations  to  divest 
themselves  of  business  holdings  acquired  by  gift  or  bequest. 

Prior  to  enactment  of  the  1969  reforms,  a  number  of  individuals 
created  foundations  to  avoid  paying  estate  taxes  on  family  enter- 
prises, while  at  the  same  time  maintaining  effective  control  over 
these  businesses.  To  stop  this  practice,  and  clear  abuse,  Congress 
passed  a  provision  to  force  all  foundations  to  divest  themselves  of 
majority  ownership  in  all  ongoing  enterprises.  Although  several 
clearly  abusive  cases  were  rectified,  the  action  taken  in  1969  was 
similar  to  throwing  the  baby  out  with  the  bathwater.  Revisions  in 
Section  4943  are  clearly  long  overdue.  It  is  unfortunate  our  Com- 
mittee rejected  what  I  consider  to  be  a  reasonable  proposal  allow- 
ing foundations  to  elect  a  one-time  exemption  from  the  divestiture 
rules,  under  certain  conditions.  Specifically,  the  proposal  presented 
to  our  Committee  allowed  foundations  to  hold  their  excess  business 
assets,  if  minimum  cash  distributions  were  made  from  the  subsidi- 
ary to  the  foundation.  I  believe  the  testimony  taken  by  the  Over- 
sight Subcommittee  decisively  showed  that  the  concerns  leading  to 
the  1969  reforms  are  not  a  problem  today,  and  the  proposal  offered 
as  its  replacement  provided  adequate  safeguards. 

Let  me  briefly  mention  two  foundations  affected  by  the  19(?9  pro- 
vision, both  of  which  I  am  intimately  familiar.  In  my  District, 
there  is  a  foundation  which  provides  care  solely  for  orphans  and 
widows.  It  supports  itself  fully  through  its  business  holdings.  Estab- 
lished in  1908,  the  foundation  has  cared  for  a  total  of  800  independ- 
ent children  and  has  given  substantial  care  for  more  than  3,000 
widows  and  more  than  8,000  of  their  dependent  children.  The 
abuses  Congress  was  attempting  to  eradicate  in  1969  are  not  even 
remotely  applicable  to  this  fundation.  The  foundation  has  been  in 
existence  longer  then  income  and  estate  tax  laws. 

Another  foundation  in  my  District  was  established  by  a  couple 
with  no  natural-born  or  adopted  children.  Furthermore,  neither  the 
husband  nor  the  wife  served  as  "managers"  of  the  foundation,  nor 
did  they  sit  on  the  foundation's  board  of  trustees.  Both  the  wife 
and  husband  passed  away  in  the  early  1960's,  but  because  of  the 
couple's  devotion  and  interst  in  their  community,  the  foundation  is 
operating  today,  and  the  trustees  anticipate  that  the  foundation 
will  give  grants  in  excess  of  $15  million  during  the  current  fiscal 
year. 

These  two  examples  are  among  the  many  worthwhile  founda- 
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tions  which  have  been  unnecessarily  hurt  by  the  overly  broad  Act 
of  1969.  At  this  time,  the  foundations  in  my  District  are  facing  the 
prospect  of  divesting  themselves  of  their  business  holdings  at  '  'fire- 
sale"  prices. 

Even  more  alarming  is  my  fear  that  the  excess  business  holdings 
provisions  have  had  a  chilling  effect  on  potential  contributions  to 
private  foundations.  Whey  should  citizens  contribute  the  holdings  of 
their  lifelong  achievements  to  a  private  foundation,  knowing  that 
those  achievements  will  be  dismantled  in  a  relatively  short  period? 

The  1961  reforms  were  enacted  in  what  one  participant  described 
as  a  "charged  atmosphere."  The  reports,  documents,  and  personal 
accounts  that  were  filed  with  this  committee  indicate  that  we  have 
corrected  "the  abusive  cases."  It  is  now  time  to  reevaluate  the  ac- 
tions taken  in  1969.  We  should  be  guided  by  two  objectives  in  this 
endeavor.  First,  we  should  eliminate  or  revamp  burdensome  and 
antiquated  laws.  Second,  we  should  make  certain  only  foundations 
operating  for  the  public,  and  not  private,  benefit  enjoy  favorable 
tax  treatment. 

I  regret  that  our  Committee  did  not  remove  the  restrictions  that 
are  impeding  private  foundations  in  their  efforts  to  deliver  charita- 
ble services  to  the  public. 

James  R.  Jones. 


SUPPLEMENTAL  VIEWS  OF  HON.  JAMES  R.  JONES,  HON. 
BERYL  ANTHONY,  JR.,  AND  HON.  CARROLL  A.  CAMPBELL, 
JR. 

The  United  States  now  faces  a  budgetary  crisis  which  the  admin- 
istration and  Congress  appear  unwilling  to  resolve  until  after  the 
1984  elections.  The  First  Budget  Resolution  for  Fiscal  Year  1984 
which  was  adopted  by  a  vote  of  239  to  186,  calls  for  spending  reduc- 
tions of  $12.3  billion,  and  revenue  increases  of  $73  billion,  for  fiscal 
years  1984-86.  Compliance  with  these  budget  targets  were  project- 
ed to  produce  a  deficit  of  $179.3  billion  in  fiscal  year  1984  declining 
to  $130.8  billion  by  fiscal  year  1986.  The  action  recommended  by 
the  Committee  on  Ways  and  Means  in  H.R.  4170  does  not  meet  the 
budget  goals  which  Congress  established.  While  H.R.  4170  techni- 
cally meets  the  instructions  of  the  budget  resolution  to  the  Ways 
and  Means  Committee  for  spending  reductions,  the  key  reform  for 
controlling  Medicare  cost  growth  was  not  supported  by  a  majority 
of  this  Committee.  The  revenue  increases  in  this  bill  are  estimated 
to  fall  short  of  the  reconciliation  target  for  fiscal  years  1984-86  by 
at  least  $65  billion. 

The  grim  budget  outlook  predicted  by  the  non-partisan  Congres- 
sional Budget  Office  in  which  budget  deficits  in  the  range  of  $200 
billion  persist,  has  produced  a  political  catatonia,  in  which  both 
parties  appear  unwilling  to  be  first  in  proposing  the  tough  actions 
needed  to  resolve  the  crisis.  We  are  filing  these  supplemental  views 
to  recommend  an  alternative  approach  which  would  begin  to  bring 
the  budget  under  control.  This  approach  is  incorporated  in  H.R. 
3790,  which  we  have  sponsored.  H.R.  3790  would  reduce  the  index- 
ing in  both  the  income  tax  and  in  non-means-tested  entitlement 
programs  by  2  percentage  points  each  year  during  the  years  1985- 
90.  Although  income  tax  indexing  and  COLAs  tied  to  the  CPI  for 
non-means-tested  entitlement  programs  are  strongly  supported  by 
many  Members,  we  believe  a  compromise  is  required  if  the  deficits 
are  to  be  significantly  reduced.  A  temporary  modification  in  tax  in- 
dexing scheduled  to  begin  for  calendar  year  1985  is  necessary  in 
order  to  reduce  the  rapid  rise  in  the  projected  structural  budget 
deficit  throughout  the  remainder  of  this  decade  and  the  next 
caused  by  the  indexing  of  individual  income  tax  for  inflation  and 
COLAs  for  entitlement  programs.  The  revenue  loss  from  indexing 
rises  from  $5.3  billion  in  1985  increasing  to  $74.2  billion  by  1990. 

In  conjunction  with  a  temporary  modification  of  the  Tax  Code, 
H.R.  3790  would  also  make  a  temporary  change  in  annual  cost-of- 
living  (COLA)  adjustments  for  non-means-tested  programs  primar- 
ily pensions  not  related  to  need.  Like  the  Tax  Code,  adjustments 
during  fiscal  years  1985-90  for  these  programs  would  be  based  on 
the  annual  change  in  the  CPI  or  other  relevant  index  less  2  per- 
centage points  rather  than  the  full  cost-of-living  adjustment.  This 
limitation  would  expire  at  the  end  of  fiscal  year  1990,  at  which 
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time,  the  Congress  could  reassess  the  issue  in  light  of  the  current 
economic  and  budgetary  situation. 

An  important  feature  of  H.R.  3790  is  that  full  COLA's  are  contin- 
ued for  entitlement  programs  serving  the  poor  in  which  benefit  in- 
creases are  tied  to  inflation.  In  these  means-tested  entitlement  pro- 
grams, such  as  SSI,  food  stamps,  and  child  nutrition,  indexing 
serves  to  place  a  floor  under  real  benefit  levels,  as  distinct  from  the 
maintenance  of  real  benefit  levels  by  indexing  of  non-means-tested 
benefits.  Some  recipients  of  non-means-tested  programs,  especially 
social  security,  have  low  incomes,  and  arguably  should  have  real 
benefit  levels  protected.  But  clearly  the  efficient  way  to  do  this  is 
to  modify  the  "safety  net"  programs  themselves  to  provide  an 
offset,  as  was  done  in  the  recent  social  security  legislation,  rather 
than  to  exclude  the  great  majority  of  beneficiaries  with  middle  and 
high  incomes  from  sacrifice  in  order  to  protect  benefit  levels  for 
the  minority  of  beneficiaries  with  low  incomes. 

Indexing  is  the  single  largest  component  of  Federal  spending 
over  which  the  Congress  perceives  itself  as  having  little  control.  To 
date,  some  86  Federal  programs  have  one  or  more  provisions  that 
change  in  response  to  a  movement  of  some  index,  usually  a  meas- 
ure of  prices  or  wages.  In  total,  these  formally  indexed  programs 
comprise  nearly  30  percent  of  Federal  spending.  In  addition,  an- 
other 40  percent  of  Federal  spending,  while  not  formally  indexed, 
is  considered  ' 'uncontrollable' '  by  the  very  nature  of  the  expendi- 
tures. This  includes  interest  on  the  national  debt,  which  amounts 
to  11  percent  of  total  spending  outlays  from  prior  year  approria- 
tions,  which  amount  to  17  percent  of  total  spending;  and  entitle- 
ment and  mandatory  spending  that  is  not  indexed,  which  amounts 
to  12  percent  of  total  spending.  This  last  category  includes  some 
open-ended  programs,  which  while  not  formally  indexed,  are  very 
responsive  to  inflation,  such  as  Medicare  and  Medicaid. 

While  we  do  not  portend  that  passage  of  H.R.  3790  would  resolve 
all  of  our  deficit  programs,  we  believe  it  represents  an  important 
start  by  proposing  a  $180  billion  reduction  in  the  projected  deficits 
over  the  6  year  time  frame.  Under  the  most  current  economic  pro- 
jections (August  1983),  the  Congressional  Budget  Office  estimates 
deficit  reductions  as  follows: 


DEFICIT  REDUCTION  FROM  H.R.  3790 

[In  billions  of  dollars] 


1985 

1986  1987 

1988 

1989 

1990 

1985- 
90 

Reduced  outlays  

  3.2 

7.7  12.3 

16.9 

21.6 

25.3 

87.0 

Increased  revenues  

  2.4 

6.7  11.6 

17.3 

23.9 

31.3 

93.2 

Total  deficit  reduction  

  5.6 

14.4  23.9 

34.2 

45.5 

56.6 

180.2 

There  are  three  important  features  to  note  about  these  deficit  re- 
ductions. First,  they  are  about  equally  balanced  between  outlay  re- 
ductions and  increased  revenues.  Second,  they  are  cumulative, 
growing  larger  in  later  years,  as  is  appropriate  when  the  structural 
deficit  otherwise  is  increasing.  Third,  they  are  permanent,  even 
though  the  indexing-reduction  program  itself  is  temporary;  when 
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full  indexing  is  resumed  in  1990,  the  deficit  will  remain  about  $57 
billion  smaller  than  it  would  have  been  without  the  program.  In 
this  sense,  the  indexing  reduction  makes  a  one-time  adjustment  to 
both  revenue  and  spending  levels  to  help  restore  budgetary  control. 

As  the  numbers  clearly  indicate,  H.R.  3790  is  not  a  complete  so- 
lution for  our  budget  problem.  Obviously,  restraint  in  defense 
spending,  reforms  to  reduce  costs  and  maintain  solvency  in  Medi- 
care and  Medicaid,  and  continued  restraint  in  some  other  domestic 
spending  programs  will  be  required  to  eliminate  the  deficit  or  even 
to  bring  it  down  to  a  manageable  level.  But  a  reduction  of  $57  bil- 
lion, about  1  percent  of  GNP,  through  implementation  of  H.R. 
3790,  would  take  us  a  large  step  towards  restoring  budgetary  con- 
trol. 

The  prospect  of  huge  future  deficits  in  the  range  of  $200  billion 
per  year,  as  projected  under  current  policies  by  the  CBO,  will  have 
grave  economic  consequences.  Future  budget  deficits  in  the  range 
of  $200  billion  per  year,  will  reduce  capital  formation,  damage  our 
competitiveness  in  world  trade,  destroy  jobs  in  export  and  import- 
competing  industries,  and  eventually  imperil  recovery.  The  credit 
market  demand  necessary  to  finance  additional  government  bor- 
rowing will  keep  interest  rates  high,  holding  back  recovery  in  hous- 
ing, autos  and  other  industries  which  are  closely  dependent  on  the 
credit  market  and  interest  rates.  Further,  eventual  pressures  on 
the  Federal  Reserve  to  monetize  these  large  deficits  will  increase 
the  risks  of  a  reacceleration  of  inflation. 

Lawmakers  did  not  anticipate  the  rampant  increase  in  inflation 
which  resulted  in  explosive  growth  in  indexed  spending  during  the 
late  1970's  and  early  1980's.  Deficiencies  in  indexing  resulted  in 
overcompensation  of  individuals  in  some  circumstances.  The  threat 
which  continued  automatic  increases  in  Federal  spending  and  re- 
ductions in  Federal  revenues  cause  to  our  budgetary  position  is  a 
serious  problem  on  which  both  the  Congress  and  the  American 
people  must  begin  to  focus.  The  demands  being  placed  upon  our 
fiscal  capacity  by  the  rapid  rise  in  certain  domestic  programs,  the 
sharply  increasing  proportion  of  elderly  citizens  in  the  population, 
and  the  inexorable  rise  in  medical  costs,  suggests  to  us  that  it  is 
unlikely  that  we  will  see  normal  fiscal  circumstances  in  the  fore- 
seeable future.  Business-as-usual  budgets  are  irresponsible  in  the 
midst  of  a  fiscal  crisis.  We,  therefore,  believe  that  passage  of  H.R. 
3790  is  a  necessary  first  step  toward  returning  the  budget  to  a  fis- 
cally sound  position. 

James  R.  Jones. 
Beryl  Anthony,  Jr. 
Carroll  Campbell. 


SUPPLEMENTAL  VIEW  ON  IDB'S  SUBMITTED  BY  CONGRESS- 
MEN JIM  JONES,  CARROLL,  CAMPELL,  AND  BERYL  AN- 
THONY 

Last  year,  we  enacted  far-reaching  restrictions  on  the  industrial 
development  bond  program  (IDBs)  in  the  Tax  Equity  and  Fiscal  Re- 
sponsibility Act  (TEFRA).  These  restrictions  not  only  eliminated 
most  of  the  abuses  in  the  program,  but  also  mandated  reporting  re- 
quirements which  will  give  Congress  information  necessary  for  ef- 
fective oversight  of  the  IDB  program.  A  mere  nine  months  have 
passed  since  the  TEFRA  changes  have  become  effective,  and  far 
more  restrictive  provisions  have  been  approved  by  the  Ways  and 
Means  Committee. 

Our  disagreement  with  the  action  taken  by  the  Committee  arises 
from  the  fact  that  we  believe  that  if  further  changes  (aside  from 
denying  a  tax-exemption  to  FSLIC/FDIC-backed  bonds  or  prohibit- 
ing tax-exempt  bonds  to  be  used  for  liquor  stores,  skyboxes,  air- 
planes and  gambling  establishments)  are  made,  they  should  be 
made  only  after  Congress  has  taken  the  time  to  collect  sufficient 
data  to  reveal  the  effects  of  the  TEFRA  changes  on  the  program 
and  to  study  that  data. 

It  has  been  offered  that  new  restrictions  were  needed  because 
volume  was  out  of  control.  According  to  the  preliminary  Treasury 
reports  on  1983  activity,  however,  the  annualized  small  issue  IDB 
volume  for  1983  will  be  more  than  50  percent  lower  than  Trea- 
sury's report  on  the  1982  volume,  and  may  be  at  least  60  percent 
lower  than  the  small  issue  volume  Treasury  projected  for  1983. 

We  not  only  question  the  wisdom  of  enacting  new  restrictions  on 
IDBs  before  the  data  collected  pursuant  to  TEFRA  are  studied,  but 
we  specifically  object  to  the  adoption  of  individual  state  volume 
caps.  A  comprehensive  volume  cap  on  all  IDBs  pits  legitimate 
public  purposes  against  one  another  as  well  as  one  community 
against  another,  as  they  all  vie  to  be  included  within  a  particular 
state's  IDB  volume.  The  $150-per  capita  limit  proposed  for  the 
volume  cap  imposes  a  sizeable  reduction  in  IDBs  in  a  number  of 
states  without  regard  to  their  particular  needs.  This  volume  cap 
also  will  require  a  new  layer  of  bureaucracy  to  administer  what 
many  state  officials  have  termed  a  "nightmare"  (e.g.,  keeping  a 
program  within  its  overall  volume  limit).  Most  importantly,  the 
volume  cap  will,  to  a  large  degree,  eliminate  the  prerogative  of 
local  officials  to  solve  their  own  problems  and  force  governors  or 
legislators  to  prioritize  among  uses  in  the  state. 

Prohibiting  the  use  of  IDBs  for  the  purchase  of  land  would  elimi- 
nate IDB  financings  for  a  major  component  of  any  job-creating 
project.  Precluding  the  use  of  IDBs  for  land  acquisition  also  dis- 
criminates against  urban  areas  or  states  where  land  prices  are 
high,  as  well  as  projects  such  as  industrial  parks  or  alternative 
energy  projects  where  land  is  a  significant  part  of  the  project. 
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Many  states  use  IDBs  for  the  purchase  of  existing  facilities  as  a 
vital  economic  development  tool  in  their  communities.  There  is  no 
apparent  justification  for  discriminating  against  existing  facilities 
which  communities  might  wish  to  use  to  foster  economic  develop- 
ment. 

The  provision  capping  outstanding  small  issue  IDBs  will  prevent 
many  industrial  projects  from  going  forward.  The  usefulness  of 
IDBs  is  related  to  the  particular  project  and  not  by  whom  it  is 
used.  More  importantly,  a  $40  million  limit  on  principal  users  is  an 
overreaction  to  a  non-problem,  since  a  1981  CBO  report  showed 
that  93  percent  of  the  small  issue  IDBs  were  used  by  small  busi- 
ness. Imposing  a  $40  million  cap  on  each  principal  user  discrimi- 
nates against  high  technology  industries,  to  which  so  many  reces- 
sion-ridden areas  in  the  country  are  turning  for  economic  revital- 
ization,  as  well  as  those  areas  which  feel  that  high  tech  is  an  im- 
portant component  of  their  futures.  Such  a  cap  also  discriminates 
against  capital-intensive  industries  or  small  firms  which  feel  the 
need  to  make  major  capital  investments  in  order  to  remain  compet- 
itive. Many  labor-intensive  projects  (i.e.,  commercial  projects)  will 
also  be  harmed  under  such  a  proposal. 

The  arbitrage  limits  set  by  the  Committee  will  harm  significant- 
ly a  number  of  groups.  For  example,  multi-family  housing  is  a 
high-risk  venture  and  the  issuance  costs  could  well  exceed  the  prof- 
its available  through  arbitrage.  It  is  therefore  likely  that  these  new 
rules  will  result  in  a  loss  to  multi-family  housing  projects  with  the 
only  way  to  offset  this  loss  being  sizeable  contributions  from  State 
legislatures.  However,  such  contributions  could  either  be  infeasible 
economically  for  the  states,  or  prohibited  by  state  constitutions. 
Thus,  we  stand  to  lose  more  than  we  stand  to  gain.  Moreover,  de- 
spite Treasury  allegations  to  the  contrary  during  Committee  con- 
sideration, current  law  contains  arbitrage  restrictions  on  IDBs.  It 
also  cannot  be  overlooked  that  these  new  limits  will  also  work  a 
hardship  on  educational  institutions  which  have  already  been  hit 
hard  by  shrinking  federal  aid  and  who  also  rely  on  arbitrage  prof- 
its to  pay  issuance  costs. 

Last  year,  Congress  provided  four  exceptions  to  the  IDB  restric- 
tions contained  in  TEFRA.  We  feel  the  Committee  did  not  give  ade- 
quate consideration  as  to  whether  these  uses  should  be  included  in 
the  volume  cap  and  ACRS  restrictions.  Specifically,  we  feel  excep- 
tions should  have  been  provided  for,  among  others,  pollution  con- 
trol facilities  and  solid  waste  disposal. 

Pollution  control  facilities  are  only  installed  because  the  law  re- 
quires that  they  be.  Federal  environmental  requirements  fix  the 
volume  and  general  timing  for  pollution  control  financings.  A 
volume  cap  would  be  an  additional,  artificial  constraint.  In  addi- 
tion, the  cap  would  discriminate  against  longer  term  projects  and 
favor  those  put  together  quickly  to  take  advantage  of  the  cap.  The 
impact  would  be  unduly  harsh  for  projects  where  substantial  plan- 
ning, engineering  and  environmental  approvals  must  occur  before 
the  financing  can  take  place.  These  projects  produce  benefits  for 
the  public  and  further  restrictions  will  only  impede  efforts  by  com- 
panies to  undertake  the  costly  and  non-productive  capital  improve- 
ment necessary  to  comply  with  the  Clean  Air  and  Water  Acts. 
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Moreover,  solid  waste  disposal  facilities  are  an  integral  part  of 
the  national  goal  to  preserve  environmental  quality.  These  facili- 
ties are  an  environmentally  sound,  effective  method  of  disposing  of 
millions  of  tons  of  waste  that  would  otherwise  have  to  be  disposed 
of  by  far  more  ecologically  damaging  methods.  Many  solid  waste 
recovery  systems  are  technologically  advanced,  very  expensive,  and 
contain  elements  of  economic  risk  that  must  be  borne  by  private 
capital  partners.  More  than  200  communities  are  currently  plan- 
ning waste-to-energy  projects  which  should  be  encouraged,  not  dis- 
couraged. Congress  has  previously  acknowledged  the  importance  of 
these  quasi-public  endeavors.  We  should  have  continued  the  excep- 
tions provided  for  these  uses  when  industrial  development  bond 
money  is  used  to  finance  these  facilities. 

Although  the  Committee  bill  contains  many  needed  tax  reforms 
and  revisions,  there  are  strong  feeling  among  a  number  of  Mem- 
bers that  further  action  on  IDBs  should  have  been  deferred.  We 
feel  that  a  more  prudent  course  for  the  House  of  Representatives  to 
take  would  be  to  collect  and  study  the  data  we  mandated  in 
TEFRA.  The  industrial  development  bond  program  is  too  vital  an 
economic  tool  to  rush  action  at  this  time. 

James  R.  Jones. 
Carroll  Campbell. 
Beryl  Anthony,  Jr. 


SUPPLEMENTAL  VIEWS 


Although  some  of  us  are  co-sponsors  of  H.R.  4170,  we  want  to 
make  it  absolutely  clear  that  we  do  not  support  the  material  print- 
ed with  Title  X  relating  to  mandatary  assignment  of  physicians 
under  the  Medicare  program.  This  material  is  not  part  of  the  bill, 
even  though  it  is  published  in  this  Committee  report.  It  is  legisla- 
tively separate  and  is  to  be  offered  as  an  amendment  to  the  bill 
during  floor  debate. 

It  is  important  to  note  that  this  material  was  defeated  by  a  re- 
corded vote  in  the  Committee.  Although  a  majority  of  Members  op- 
posed it  then,  the  Committee  agreed  later  to  its  submission  to  the 
entire  House  as  an  amendment. 

We  intend  to  vote  against  this  amendment,  and  we  urge  our  col- 
leagues to  join  us,  because,  it  would: 

(1)  Be  disruptive  to  an  already  problem-riddled  Medicare  pro- 
gram. (Depending  on  reaction  to  it,  beneficiaries'  access  to  Medi- 
care services  could  be  reduced). 

(2)  Be  premature,  in  that  studies  already  are  underway,  or 
planned,  to  determine  whether  such  action  would  be  effective.  (A 
quadrennial  Social  Security  Advisory  Council  now  is  reviewing  this 
and  other  Medicare  issues,  and  will  report  to  the  Congress  later 
this  year.  The  Committee  itself  is  sponsoring  a  major  conference  on 
Medicare  issues  (November  29-30)  in  conjunction  with  the  Congres- 
sional Budget  Office  and  the  Congressional  Research  Service.  Cur- 
rent law  requires  the  Secretary  of  Health  and  Human  Services  to 
report  to  the  Congress,  no  later  than  1985,  on  the  merits  of  a  pro- 
spective payment  system  for  physicians'  fees.) 

(3)  Not  produce  savings  of  any  substantial  financial  help  to  Medi- 
care. The  main  Medicare  trust  fund  is  expected  to  be  depleted  by 
the  end  of  this  decade  and  program  shortfalls  over  the  next  15-20 
years  must  be  measured  in  terms  of  hundreds  of  billions  of  dollars. 
This  amendment  would  "save",  over  the  next  three  years,  less  than 
$1  billion,  or  a  tiny  fraction  of  the  amount  needed  to  make  Medi- 
care whole.  It  is  analogous  to  using  a  fire  extinguisher  on  Mt.  St. 
Helens. 
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The  beneficiaries  are  not  going  to  be  helped  by  this  amendment, 
the  physicians  are  not  going  to  be  helped  by  this  amendment,  and 
the  taxpayers  are  not  going  to  be  helped  by  this  amendment.  No 
one  needs  it. 

Barber  Conable. 
John  J.  Duncan. 
Bill  Archer. 
Guy  Vander  Jagt. 
Philip  M.  Crane. 
Bill  Frenzel. 
Jim  Martin. 
Dick  Schulze. 
Bill  Gradison. 
W.  Henson  Moore. 
Carroll  Campbell. 
William  M.  Thomas. 


ADDITIONAL  VIEWS  OF  HON.  BILL  FRENZEL 


In  general,  I  support  this  package  of  tax  proposals.  It  is  so  large 
and  complicated  that  no  person  could  completely  agree  with  all  of 
its  components.  Surely  I  do  not.  But,  overall,  it's  a  good  piece  of 
'  work. 

It  is  important  to  reognize,  however,  that  this  bill  is  not  designed 
to  increase  taxes.  It  contains  some  provisions  which  will  result  in  a 
reduction  of  revenues,  and  others  which  will  increase  revenues. 
|  The  overall  result  of  the  bill  will  be  an  increase  in  revenues  to  the 
Treasury,  but  I  did  not  join  in  the  process  of  developing  the  propos- 
|  al  with  that  result  in  mind.  Rather,  the  underlying  rationale  was 
to  make  necessary  changes  in  tax  laws  which  were  expiring,  or 
which  needed  improvement. 

An  important  title  deals  with  the  tax  treatment  of  private  foun- 
dations. The  Congress  last  conducted  a  comprehensive  review  of 
private  foundation  tax  law  in  1969.  In  my  judgment,  this  bill  con- 
tains worthy  and  long  overdue  improvements.  The  changes  in  the 
treatment  of  gifts  of  appreciated  stock  to  private  foundations  and 
the  increases  in  the  contribution  limits  of  cash  gifts  to  private 
foundations,  along  with  the  liberalized  carryforward  of  excess  con- 
tributions provision,  will  help  private  foundations  attract  more 
funds  to  continue  their  needed,  charitable  work. 

I  consider  the  Committee's  action  a  first  step  toward  the  eventu- 
al, and  justified,  equalization  of  the  tax  treatment  of  private  foun- 
dations with  that  of  public  charities. 

The  bill  also  contains  a  provision  which  extends,  for  five  more 
years,  the  single  family  mortgage  subsidy  bond  program.  This  pro- 
posal, which  was  developed  from  a  bill  that  my  colleague  Tom 
Downey  and  I  introduced  early  this  year,  and  which  had  over  300 
cosponsors  in  the  House,  will  help  to  insure  that  low  to  moderate 
income  families  will  continue  to  have  a  program  available  to  them 
to  help  them  purchase  their  first  home.  It  is  a  good  program,  and 
the  Committee  is  to  be  commended  for  including  it  in  this  package. 

A  third  provision,  which  has  been  included  in  the  mortgage  sub- 
sidy bond  title  of  the  bill,  would  impose  the  most  far  reaching  re- 
strictions on  the  use  of  tax-exempt  bonds  ever  approved  by  the 
Ways  and  Means  Committee.  The  centerpiece  of  the  proposal  is  a 
$150  per  capita  volume  cap  limiting  the  amount  of  tax-exempt 
bonds  a  state  could  issue  in  any  single  year.  The  volume  cap  does 
not  include  limitations  on  the  amount  of  bonds  which  can  be  issued 
I  by  tax-exempt  organizations,  nor  does  it  limit  the  amount  of  public 
purpose  general  obligation  bonds  which  can  be  issued  by  state  and 
|    local  governments. 

A  volume  cap  on  tax-exempt  bonds  was  not  my  first  choice  as  a 
means  of  restricting  their  use.  The  Committee,  however,  felt  that  it 
was  very  important  to  slow  the  future  growth  of  the  use  of  the 
bonds  due  to  the  explosion  of  growth  which  has  occurred  in  the  use 
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of  tax-exempt  bonds  in  recent  years.  Tax-exempt  bonds  generally 
should  be  the  financing  vehicle  of  last  resort.  In  times  of  short 
supply  of  credit,  or  high  interest  rates,  they  are  often  the  only 
game  in  town. 

The  bill  reinforces  this  point,  and  discourages  the  perception  that 
tax-exempts  are  designed  to  be  a  first  choice  as  a  means  of  financ- 
ing private  purpose  projects.  In  choosing  a  cap  rather  than  further 
severe  restrictions  in  depreciation,  the  Committee  attempted  to  de- 
velop an  equitable  and  uniform  system  for  limiting  the  rapid 
growth  of  tax-exempt  bonds. 

Another  of  the  major  titles  of  the  bill  provides  a  complete  revi- 
sion of  the  taxation  of  life  insurance  companies.  The  current  law 
governing  the  tax  treatment  of  life  insurance  was  written  in  1959, 
and  was  woefully  inadequate  for  dealing  with  the  modern  life  in- 
surance industry. 

Last  year  the  Congress  could  not  agree  on  a  new  system  of  life 
insurance  taxation,  and  temporary,  "stop-gap"  legislation,  was  en- 
acted instead.  Subcommittee  Chairman  Pete  Stark  and  Congress- 
man Henson  Moore  took  on  the  challenge  this  year  and  were  able 
to  develop,  and  shepherd  through  the  Committee,  a  comprehensive 
re-write  of  the  taxation  of  life  insurance  that  received  the  support 
of  most  of  the  various  segments  of  the  life  insurance  industry. 

In  view  of  the  acrimony  that  existed  between  the  two  major  in- 
dustry groups,  the  stocks  and  the  mutuals,  this  was  not  easy  task. 
Although  I  strongly  feel  that  the  mutuals  were  assigned  a  revenue 
burden  that  was  disproportionately  large  in  comparison  to  their 
share  of  life  insurance  business,  I  think  Messrs.  Stark  and  Moore 
deserve  special  commendation. 

Fringe  benefits  rules,  which  have  been  included  in  another  title 
of  the  bill,  should  finally  lay  to  rest  much  of  the  uncertainty  that 
has  existed  over  the  past  several  years  concerning  the  tax  status  of 
non-statutory  fringe  benefits.  Ever  since  the  day  the  Treasury  first 
proposed  taxing  fringe  benefits,  the  Congress  has  imposed,  and 
reimposed,  a  moratorium  on  the  issue,  with  the  vague  promise  that 
Congress  would  sometime  provide  definitive  guidance.  The  future  is 
now,  and  the  provision  in  the  bill  at  long  last  provides  long  needed 
guidelines  as  to  what  is  or  is  not  a  taxable  fringe  benefit. 

More  importantly,  it  essentially  maintains  the  tax-exempt  status 
of  the  fringe  benefits  that  are  most  important  to  many  working 
taxpayers.  Airline  passes  to  airline  employees,  tuition  remissions 
for  college  and  university  employees,  discounts  to  retail  employees, 
health  and  exercise  facilities,  subsidized  cafeterias,  etc.  have  all 
generally  been  treated  as  tax-free  fringe  benefits  under  the  bill. 
There  are  still  many  ambiguities  in  the  bill,  and  I  am  certain  that, 
at  some  point  in  the  near  future,  we  will  have  to  make  several  cor- 
rections in  the  bill  in  order  to  resolve  issues  of  which  we  are  not 
now  aware.  Generally,  however,  the  proposal  is  a  good  one. 

The  Tax  Law  Simplification  and  Improvement  Act  of  1983  has 
also  been  included  in  this  package.  The  proposal,  which  contains 
dozens  of  generally  pro-taxpayer  changes  in  the  Tax  Code,  is  de- 
signed to  clarify  and  simplify  tax  provisions  which  were  either  sta- 
tutorily deficient,  had  created  confusion  in  tax  administration,  or 
had  other  deficiencies.  Passage  of  this  provision  should  make  life 
easier  for  many  taxpayers. 
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A  title  has  also  been  included  in  the  package  which  provides  for 
technical  corrections  to  the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982,  the  Highway  Revenue  Act  of  1982,  the  Social  Security 
Amendments  Act  of  1983,  and  other  recent  tax  laws.  More  often 
than  not,  technical  corrections  bills  become  far  more  than  techni- 
cal. However,  these  provisions  appear  to  be  technical  in  nature. 

Another  major  provision  in  the  bill  concerns  the  tax  treatment  of 
leases  involving  tax-exempt  entities.  What  originally  started  out  as 
an  oversight  hearing  into  Federal  leases  blossomed  into  a  compre- 
hensive policy  statement  severly  restricting  the  tax  benefits  that 
would  generally  be  available  in  a  lease  transaction  with  a  tax- 
exempt  entity.  In  general,  I  think  that  the  policy  behind  the  bill  is 
good.  Prior  to  this  bill,  a  city  could  construct  its  sports  arena  with 
Tax  Exempt  Bonds,  sell  it  to  a  taxable  enity,  and  then  lease  it 
back.  The  city  then  reaps  a  double  benefit,  and  the  investor,  for  rel- 
atively low  risk,  is  able  to  purchase  tax  deductions.  The  practice  is 
a  raid  on  the  Federal  Treasury  through  a  back  door  device,  and  the 
Committee  was  right  in  stopping  it. 

Unfortunately,  while  most  of  the  bill  is  necessary,  the  restric- 
tions are  imposed  in  an  unecessarily  broad  manner.  The  problem 
originally  before  the  Committee  generally  involved  tax  motivated 
leases  of  expensive  personal  property  such  as  ships  and  airplanes 
and  of  real  property  sale-leasebacks.  In  its  final  form,  however,  the 
bill  also  applies  to  what  generally  would  be  considered  ordinary 
leases  that  happened  to  involve  a  tax-exempt  entity.  The  Commit- 
tee recognized  that  this  sledgehammer  approach  would  not  work 
and  agreed  to  exempt  from  the  bill's  restrictions  most  leases  of 
high  tech  computer,  hospital  and  communications  equipment.  Due 
to  a  misunderstanding  in  the  conceptual  mark-up  of  the  bill,  the 
exclusion  for  high  tech  computer,  hospital  and  communications 
equipment  was  not  applied  to  leases  to  the  Federal  government. 
This  had  the  effect  of  eliminating  at  least  half  of  the  benefit  of  the 
amendment.  Because  of  the  problems  inherent  in  reopening  any 
section  of  a  package  as  complex  as  this,  the  amendment  was  not 
modified  in  the  final  approval  of  the  bill  to  reflect  my  original 
intent — that  the  exclusion  for  high  tech  computer,  hospital  and 
communications  equipment  apply  to  all  leases,  and  that  they  not 
be  restricted  in  the  case  of  leases  to  the  Federal  government.  The 
Chairman,  however,  understands  that  there  was  a  communications 
problem,  and  I  beleive  he  will  make  every  effort  to  deal  with  the 
problem  in  the  Conference  Committee 

The  bill  also  contains  a  title  dealing  with  miscellaneous  revenue 
provisions,  most  of  which  are  designed  to  deal  with  specific  prob- 
lems that  have  come  to  the  attention  of  the  Committee.  In  my  judg- 
ment, the  provisions  all  have  merit,  and  their  inclusion  is  not  ob- 
j    jectionable.  However,  there  are  many  more  minor,  almost  technical 
provisions,  which  could  have,  and  probably  should  have,  been  in- 
cluded in  the  bill.  Some  of  these  deals  with  non-controversial,  no- 
|    revenue-impact  changes  in  the  Tax  Code,  while  others  deal  with 
provisions  which  will  expire  at  the  end  of  this  year.  The  Chairman 
i    has  indicated  that  there  will  be  more  hearings  within  the  next  few 
|    months.  I  hope  there  will  be  an  opportunity  to  enact  some  of  these 
miscellaneous  provisions  this  year. 
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A  non-tax  title  in  the  package  involves  an  attempt  by  the  Com- 
mittee to  meet  its  spending  reduction  obligations  under  the  budget 
resolution.  The  provision  involves  modifications  in  Medicare.  When 
the  Medicare  bill  was  brought  before  the  Committee,  it  originally 
contained  a  proposal  to  freeze  physician  charges  for  treatment  of 
Medicare  payments,  and  to  require  that  any  physician  who  was  af- 
filiated with  a  hospital  agree  to  take  all  Medicare  patients  that 
might  be  assigned  to  the  physician.  While  there  is  obviously  merit 
in  trying  to  reduce  physician  charges  under  Medicare  until  some 
form  of  cost  containment  similar  to  the  DRGs  used  for  hospitals 
can  be  applied  to  physician,  I  think  the  mandatory  assignment  pro- 
vision in  the  bill  was  the  wrong  way  to  go  about  it.  The  Committee 
was  wise  to  delete  the  mandatory  assignment  provision  from  the 
bill,  and  I  hope  that  the  provision  will  be  defeated  when  it  is  of- 
fered as  a  committee  amendment  on  the  House  floor. 

I  have  no  objection  to  the  three  changes  in  Trade  Adjustment  As- 
sistance in  the  bill.  One  of  them  relating  to  relocation  expense  is 
important  and  necessary. 

As  I  stated  earlier,  while  it  was  not  the  Committee's  main  intent 
to  raise  revenues  in  this  package,  some  revenue  will  be  raised. 
There  is  some  dispute,  however,  over  the  actual  amount.  The  tax- 
exempt  bond  title  of  the  bill  is  a  prime  example  of  this  problem. 
The  bill  assigns  a  several  billion  dollar  loss  to  the  mortgage  reve- 
nue bond  provisions  of  the  bill,  which  is  offset  by  the  restrictions 
placed  on  all  other  tax-exempt  bonds.  The  budget  baseline,  howev- 
er, should  have  reflected  the  extension  of  the  mortgage  revenue 
bond  program,  as  there  was  already  a  majority  of  the  House  spon- 
soring an  extension  when  the  budget  was  passed,  and  there  was  no 
doubt  that  the  mortgage  bond  program  would  be  extended. 

The  offsetting  pickup  of  revenues  from  the  other  restrictions  on 
tax-exempt  bonds  is  an  equally  suspicious  number.  The  only  hard 
data  the  Committee  had  on  which  to  base  its  projections  was  infor- 
mation gathered  for  the  first  half  of  this  year  under  the  reporting 
requirements  imposed  by  TEFRA.  Committee  Members  repeatedly 
noted  that  the  predicted  effects  of  the  restrictions  on  bond  activity 
were  highly  speculative.  The  new  restrictions  make  revenue  analy- 
sis pure  guess  work. 

At  least  two  amendments,  and  possibly  more,  will  be  in  order  on 
the  Floor  dealing  with  substantial  increases  in  taxes.  One  of  the 
amendments  would  raise  substantial  amounts  of  revenue  by  freez- 
ing most  of  the  future  tax  reductions  enacted  in  the  1981  Economic 
Recovery  Tax  Act.  While  the  most  popular  of  the  1981  provisions, 
the  increases  in  the  estate  tax  exemption,  indexing,  and  the  in- 
crease in  the  charitable  contributions  deduction,  have  been  main- 
tained, the  amendment  will  repeal  other  important  items  such  as 
the  reduction  of  the  maximum  estate  tax  rate,  the  increase  in  the 
exclusion  for  Americans  living  and  working  abroad,  and  the  15% 
interest  income  exclusion. 

The  other  major  amendment  is  designed  to  raise  over  $73  billion 
dollars.  It  will  do  so  by  taking  $20  billion  dollars  back  out  of  the 
tax  cut  given  to  the  American  people  last  July,  repealing  all  of  the 
tax  cuts  enacted  in  1981  that  have  not  taken  effect  except  for  in- 
dexing, increasing  taxes  on  capital  gains,  increasing  the  depreci- 


1311 


ation  period  for  real  property,  eliminating  one-half  of  the  business 
entertainment  deduction,  and  others. 

This  country  is  not  undertaxed.  Most  American  do  not  want 
more  taxes.  They  want  deficits  reduced  by  cutting  federal  spending. 
Tax  increases  of  the  magnitude  proposed  could  have  the  disastrous 
result  of  stifling  our  recovery,  and  putting  the  country  back  into  a 
recession.  It  is  unfair  to  the  millions  of  Americans  who  have  re- 
I    cently  returned  to  work  for  the  Congress  to  take  their  jobs  away  by 
sending  the  economy  back  into  a  recession.  Raising  taxes  is  always 
'    to  be  done  with  reluctance.  It  is  never  to  be  done  in  an  early  stage 
of  recovery.  All  amendments  which  would  increase  revenues  above 
|    those  in  H.R.  4170  should  be  resoundingly  defeated. 

This  bill  is  far  from  perfect,  but  it  makes  many  necessary 
!    changes  in  the  Tax  Code.  Some  of  the  provisions  make  me  uncom- 
fortable, but  the  bill  is  a  good  starting  point.  Without  it,  many  tax- 
i    payers  (such  as  the  life  insuracnce  industry,  employees  receiving 
I    fringe  benefits,  Social  Security  Disability  recipients,  and  others) 
will  be  left  in  a  state  of  limbo.  There  will  be  an  opportunity  to  im- 
prove this  bill  in  the  Senate,  and  again  in  the  Conference  Commit- 
|    tee.  If  the  bill  is  not  amended  to  the  Members'  satisfaction  after 
the  Conference  Committee,  that  would  be  an  appropriate  time  to 
vote  against  it.  H.R.  4170  as  it  now  stands,  however,  should  be  ap- 
proved, so  that  the  improving  process  can  continue. 

Bill  Frenzel. 


ADDITIONAL  SUPPLEMENTAL  VIEWS  OF  HON.  JAMES  G. 

MARTIN 


On  October  19,  the  Ways  and  Means  Committee  completed  action 
on  the  Medicare  portion  of  H.R.  4170.  At  that  time,  the  Committee 
defeated  in  an  18-15  vote  an  amendment  to  require  physicians  to 
accept  assignments  for  all  services  provided  to  Medicare  hospital 
inpatients. 

In  order  to  enforce  the  proposed  policy,  the  amendment  would 
have  mandated  that  hospitals,  participating  in  Medicare,  require 
all  physicians  providing  services  in  the  hospital  to  sign  an  agree- 
ment to  accept  assignment  as  a  condition  of  either  securing  or 
maintaining  admitting  privileges. 

Notwithstanding  Committee  rejection  of  the  proposal,  it  was 
agreed  to  allow  this  matter  to  be  brought  before  the  House  as  a 
Committee  amendment.  Certainly  this  is  an  unusual  procedure,  in 
view  of  the  Committee  vote  and  the  flawed  nature  of  the  proposal. 
In  closed  session,  even  its  advocates  likened  this  unprecedented 
compulsion  to  the  military  draft.  As  a  penalty  for  not  following 
orders,  a  physician  would  be  subject  to  6  months  in  jail,  a  fine  of 
up  to  $2,000  or  both. 

The  proponents  of  this  misguided  proposal  would  have  us  believe 
that  physicians  are  given  a  choice  under  its  all-or-nothing  ap- 
proach. For  many  physicians,  however,  this  so-called  choice  would 
be  deciding  whether  they  could  continue  to  practice  medicine  in 
some  hospitals,  particularly  those  which  serve  large  numbers  of 
Medicare  patients.  Other  physicians,  outraged  by  such  heavy- 
handed  government  action,  would  stop  accepting  Medicare  pa- 
tients. The  fact  is,  no  one  really  knows  what  might  happen  if  this 
proposal  were  to  become  law.  Certainly  the  potential  for  major  pro- 
gram disruption  and  confusion  is  all  too  real. 

As  a  member  of  the  Subcommittee  on  Health  of  the  Committee 
on  Ways  and  Means,  I  am  acutely  aware  of  the  financing  problems 
we  face  in  the  Medicare  program  and  I  do  not  question  the  good 
intentions  of  my  colleagues  who  seek  to  reduce  the  costs  of  the  pro- 
gram without  increasing  the  costs  to  the  beneficiaries.  I  share  their 
concern  and  that  is  why  I,  along  with  28  other  Members  of  the 
Committee,  rejected  a  proposal  to  place  a  temporary  freeze  on 
Medicare  payments  to  physicians. 

Although  the  mandatory  assignment  '  'solution"  was  crafted  to 
avoid  a  shift  in  costs  as  a  result  of  the  freeze,  it  would  certainly  fail 
to  achieve  its  intended  purpose.  The  unintended  consequences  of 
imposing  involuntary  servitude  upon  medical  doctors  could  be  quite 
profoundly  severe.  If  a  government  can  impose  such  an  obligation 
upon  one  profession  to  deliver  services  under  threat  of  criminal 
penalties,  what  profession  will  be  next?  And  what  profession  ulti- 
mately would  remain  free? 

You  might  want  to  think  about  that  before  we  start  down  that 
road. 
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ADDITIONAL  SUPPLEMENTAL  VIEWS  OF 
HON.  CARROLL  A.  CAMPBELL,  JR. 

Many  foundations  have  sought  a  diversity  of  relief  from  section 
4943  of  the  tax  code,  which  requires  a  private  foundation  to  dispose 
of  its  ownership  of  any  business  enterprise  within  a  specified 
period  of  time.  My  concern  lies  with  those  foundations  that  own 
local  newspapers  and  are  forced  to  sell  them.  Section  4943  encour- 
ages economic  and  editorial  concentration  in  a  few  large  newspaper 
chains,  and  discourages  local  control  over  the  independent  newspa- 
pers involved  under  this  law. 

I  believe  we  must  make  an  effort  to  retain  local  control  over  our 
independent  newspapers. 

Carroll  Campbell. 
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